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Mr. Harris, from the Committee on Interstate and Foreign Commerce, 
submitted the following 


REPORT 


[Pursuant to See. 136 of the Legislative Reorganization Act of 1946, Public Law 601, 
79th Cong., and H. Res. 99, 85th Cong.] 


House Resolution 99 authorized the Committee on Interstate and 
Foreign Commerce to make investigations and studies into the admin- 
istration and enforcement by departments and agencies of the Gov- 
ernment of provisions of law relating to subjects which are within 
the jurisdiction of this committee. 

Pursuant to the aforementioned House Resolution 99, the Commit- 
tee on Interstate and Foreign Commerce files the following report on 
“Network Broadcasting”. The report contains a study of the admin- 
istration and enforcement by the Federal Communications Commis- 
sion of the provisions of the Communications Act of 1934 with respect 
to network broadcasting and sets forth important recommendations 
for amendments of that act to give additional powers to the Federal 
Communications Commission with regard to the regulation of net- 
work operations. 

In view of the great interest of the Members of the House in the 
subject of network broadcasting and the importance of the informa- 
tion and recommendations contained in this report, the committee is 
submitting this report at this time. 


Im 











LETTER OF TRANSMITTAL 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., October 10, 1957. 
Hon. Oren Harris, 
Chairman, House Committee on Interstate and Foreign Com- 
merce, House of Representatives, Washington, D.C. 

Dear ConGressMAN Harris: I am transmitting herewith for the 
attention of your committee the comprehensive network study report 
just_ comple ‘ted by a special staff headed by Dean Roscoe L. Barrow of 
the University of Cincinnati Law School. 

This study, launched in 1955, is the first network study since 1938. 
It was undertaken with the consent and approval of Congress, which 
appropriated a special fund of $80,000 in fiscal 1956 and an addi- 
tional $141,000 ta fiscal 1957. 

It will receive thorough study by the Commission and it will un- 
doubtedly be carefully scrutinized by the Congress, the broadcasting 
industry and the public generally. 

Sincerely yours, 
Joun C. Dorrrer, Chairman. 
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FrperaL COMMUNICATIONS COMMISSION, 


Washington, D. C., October 3, 1957. 
Interoffice memorandum. 


To: Network Study Committee. 
From: Director, Network Study. 
Subject: Submission of report on “Network Broadcasting.” 


The Network Study Staff submits herewith the report on “Network 
Broadcasting” based on the study made pursuant to Network Study 
Committee Order No. 1. 

In submitting the report, the Network Study Staff wishes to express 
to the Commission, the Network Study Committee, and the staff of 
the Commission its deep appreciation for the w holehearted coopera- 
tion which has been given the Network Study Staff in making the 
study 

The Commission has considered the network study one of its most 
important functions during the past 2 years. It has been most con- 
siderate of our personnel, budgetary and space needs, and has taken 
every possible step to facilitate the making of an objective, compre- 
hensive study of the networks and their selebiana with other compo- 
nents of the industry. 

The Network Study Committee has taken an abiding interest in the 
study. Its counsel and guidance to the staff has contributed greatly 
to the staff’s work. The committee has given generously of its time, 
standing ready at all times to meet with ‘the staff regarding its many 
problems. The staff is grateful to be able to say that all decisions by 
the committee relative to the staff’s work have sustained the staff in 
its recommendations or requests and that these decisions have been 
unanimous. 

In making the study it has been necessary to call on the offices and 
divisions of the Commission for assistance. All of this assitance has 
been given with the highest degree of cooperation. The Office of Gen- 
eral Counsel has provided continuous legal service and successfully 
litigated the question of whether the Commission had a right to obtain 
the program data requested of program producers. The Broadcast 
Bureau cooperated in detailing personnel for the duration of the 
study and in providing many special personnel services from time to 
time. The Common Carrier Bureau cooperated in providing a num- 
ber of personnel on a temporary basis at a time when it was greatly 
needed in the auditing of the questionnaire returns. The executive 
officer and his staff have been most sympathetic with the many special 
personnel problems arising from operations of a special staff. In fact, 
almost every office and division of the Commission has incurred addi- 
tional work in connection with the study, and all have responded with 
the fullest cooperation. The Network Study Staff is grateful to each 
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and every person in the Commission who has so assisted us for their 
cooperation and excellent service. 

The staff regrets that it was unable to include in the report its find- 
ings and conclusions in its study of programing. It is estimated that 
more than one-fourth of the time of the staff was expended in this 
area. However, the extended negotiations and litigation with some 
nonnetwork program producers relative to supplying financial data 
necessary to this aspe ot of the study made it impossible to obtain this 
information from a sufficient number of these program producers to 
draw definitive conclusions on all the programing issues. Now that 
the Commission’s right to obtain this dermaiien) has been sustained, 
it is the hope of the staff that this aspect of the study will be completed 
and the results included in a Rar 2 gree to the report. Unless the 
study of programing is completed, the benefit of much labor on this 

sub ject will have been substantially lost. 

It is the hope of the staff that the report on “Network Broadcast- 
ing,” including the supplement on programing, will eventually be 
printed and distributed generally. The report should provide infor- 
mation of value to members of the Commission staff in their work, 
and should be helpful to persons in the various components of the in- 
dustry and to other persons having interest in television and the 
Commission’s regulatory functions relative thereto. While the Com- 
mission has been generous in extending time for completion of the 
report, the scope of the study was so broad that in meeting the report- 
ing date some errors have, no doubt, been made. It is hoped that 
prior to prin ting of the report editorial corrections may be permitted. 

The Network Study Sta uf d leeply appreciates having been given the 
pr ivilege of working with the Commission in this project. It is hoped 
that the report will be of assistance to the Commission in resolving 
the many comple x problems which confront it in furthering the pub- 
lic interest in television broadcasting. The work of the Commission 
reaches into the homes of all our people. The work of no Federal 
department or agency has greater impact on all people in the country 
than the work of the C commission. Yours is a great responsibility. 
The best wishes of the Network Study Staff go with you in your very 
important administration. 


Roscor L. Barrow, 
Director, Network Study. 





NETWORK BROADCASTING 


CHAPTER 1 


INTRODUCTION 
I. Purpose AND SCOPE OF THE STUDY 


The network study was initiated by the Federal.Communications 
Commission to determine whether the present operation of television 
and radio networks and their relationships with stations and other 
components of the industry tend to foster or impede the development 
of a nationwide, competitive. broadcasting system. 

The last preceding comprehensive study by the Commission of 
broadcasting was conducted from 1938 to 1940, and the results were 
reported in 1941 in the Report on Chain Broadcasting. On the basis 
of information obtained in that study, in 1943 the Commission adopted 
the chain broadcasting rules governing relations between networks 
and stations. The rules were intially adopted for radio, as television 
was then not a commercial medium of communication. Upon the 
advent of television, the rules were applied to television without any 
revision designed to meet differences between the two media. The 
essential principles adopted in those rules are in force today. Since 
1943, when the rules were adopted, television has developed rapidly, 
and radio, due in part to the impact of television, has undergone 
great change. No dntailea study had been made, prior to the current 
network study, to determine whether the chain broadcasting rules 
have been rendered obsolete by developments in television and radio 
during the ensuing 15 years. A sound factual basis is necessary to 
determine whether the rules, in the light of current conditions, are 
achieving the objectives of the act and of Commission policies. More- 
over, the Communications Act was enacted prior to the advent of tele- 
vision and no amendment has been adopted which is intended to meet 
problems peculiar to this vital new industry. Such amendments to 
the act as have occurred have been procedural rather than substantive 
in nature. 

Recital of two facts, from among many, will suffice to establish the 
tremendous difference between radio and television for purposes of 
legislation and regulation by the Commission. There were approxi- 
mately 3,100 AM radio stations and only 475 commercial television sta- 
tions on the air as of July 1, 1957. Programing for television is much 
more expensive than for radio. The scarcity of viable television sta- 
tions, as does scarcity of a commodity, creates problems in achieving 
effective competition. The high cost of television programing renders 
most television stations dependent on network affiliation for a substan- 
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tial part of their program service. For most television stations, affil- 
iation with a network is necessary for economic survival. Under such 
circumstances, the network is in a strong position in bargaining with 
many stations. In radio, on the other hs ind, tod: Ly the station is not as 
dependent on the network for programing as it has been in the past 
and some stations have severed their network afliliation. Thus, legis- 
lation and regulations which may have been adequate for radio are not 
necessarily adequate or appropriate for television. Accordingly, a 
study of the act and Commission regulations as they apply to television 
was necessary. 

Among the Commission’s duties is that of formulating rules which 
will promote a more effective use of television and radio and recom- 
mending legislation relative to broadeasting. Also, the Commission 
is frequently requested by committees of the Congress to comment on 
proposed legislation rel: ative to broadcasting. Accordingly, the Com- 
mission in several of its budgetary submissions requested, and in 
fiscal year 1956 obtained, an appropriation of funds, since renewed, 
to conduct a study of the broadcasting industry. The purpose of the 
study was to provide the Commission with a basis for reappraisal of 
the chain-broadcasting rules, to determine whether the Commission 
should recommend legislation relative to broadeasting and to provide 
a basis for comments by the Commission on bills before the Congress 
bearing on broadcasting. The Commission has considered the study 
one of its most important functions during the past 2 years. 

The Commission delegated? power to conduct the study to a Net- 
work Study Committee composed of four Commissioners? and headed 
by the Chairman of the Commission. The Committee then organized 
a special Network Study Staff to conduct the study. The purpose of 
selecting a special staff was to provide a balance of governmental, 
industrial, and public viewpoints. The Committee, thereafter, issued 
Network Study Committee Order No. 1,° defining the scope of the 
study. The order was drawn sufficiently broad to provide for a 
study of the vhetinnelais between networks and all other components 
of the broadcasting industry. This was necessary because the sig- 
nificance of networks lies in terms of their programing service to 
stations and their service to advertisers by providing a nationwide 
advertising medium. Hence, a study of networks encompasses the 
relationships between networks and other components of the industry. 

Broadeasting is a complex industry involving many components 
with different interest s. Those components include: (a) the adver- 
tiser, who provides the financial support for the industry; (6) the ad- 
vertising agency, which assists the advertiser in his advertising cam- 
paign; (¢c) the network, which provides substantial programing and 
an interconnected chain of affilis ited stations over which the advertiser 
can broadcast his program simultaneously to a nationwide audience; 
(d) the independent program producer or distributor, who develops or 
distributes programs for sale to networks, advertisers, and stations: 
(e) the American Telephone & Telegraph Co., which owns and leases 


1 Delegation Order No. 10 is included in the appendix as exhibit 1. 

2The study was beg run during the chairmanship of George C. McConnaughey. The other 
members of the Committee were Commissioners Rosel H. Hyde, Robert T. Bartley, and 
John C. Doerfer. Prior to issuance of the report, Chairman McConnaughey’s term ex- 
pired, and he was succeeded by Chairman John C. Doerfer. Since the study was then 
nearing its close, no additional member was named to the Committee, 

8 The order is included in the appendix as exhibit 2 
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to networks the coaxial cable and microwave relay facilities by which 
affiliated stations are linked; (/) the stations, most of which, in tele- 
vision, are affiliated with one or more networks; (g) the station rep- 
resentative agencies, which act as agents for the stations in the sale to 
national and regional advertisers of portions of station time not used 
for network broadcasting; and (h) the public, who owns the airways 
and is served by the industry. 

How these various components fit together in practice can be out- 
lined in terms of a typical advertiser who wishes to deliver a commer- 
cial message about his product by television to a large segment of the 
population. In consultation with his advertising agency, the adver- 
tiser decides upon the size of his budget for television advertising. 
He may decide to obtain a nationwide audience by sponsoring a pro- 
gram on one of the time segments available on a network. As many 
affiliated stations will be ordered as are necessary to carry the com- 
mercial message to the desired audience throughout the country, above 
a minimum group of stations or minimum dollar purchase specified 
by the network. In selecting a program for this time segment, the 
advertiser chooses among the offerings of networks and independent 
program producers. The network ‘attempts to clear time on the 
affiliated stations ordered by the advertiser, and informs the A. T. & T. 
of the lineup of stations which will carry the program. Alternatively, 
the advertiser and his agency may decide, in lieu of network broad- 

casting, to use national spot advertising. The advertiser may use spot 
commercials, for lengths of time ranging from 8 seconds to more than 
1 minute, or spot programs, on as many individual stations as he 
wishes to order. In the case of national spot purchases of commer- 
cial announcements or programs, the advertising agency will consult 
with national representatives of stations, who are familiar with the 
time periods available on all of the stations for which they act as 
agents. If the advertiser wishes to sponsor a program, he may pur- 
chase one directly from an independent producer, as, for example, a 
filmed adventure series, or he may purchase a program which the sta- 
tion or stations have originated locally, such as a local sporting event, 
or have purchased from an outside packager. 
he study encompasses the structure, operations, and practices of 
the networks in their relationships with other components of the 
industry. These matters are evaluated in the light of the various 
criteria through which the Commission has given substance to the 
concept of the “public interest” in broadcasting. Particular emphasis 
is given to the opportunities for effective competition in the broad- 
casting industry. To a considerable extent, public policy leaves regu- 
lation of broadcasting to the free interplay of ¢ ompetitive forces. ( (The 
basic problem for study is whether under the existing structure and 
practices of the industry there is effective competition, and, if not, 
whether the public interest would be served by legislation or Commis- 
sion rules designed to insure the degree of competition necessary for 
the effectuation of Commission policy. 

The major problems considered in the report are as follows: 

The position of the networks in the industry is measured to deter- 
mine whether a concentration of control in the industry exists to a 
degree contrary to the public interest. To a considerable extent, all 
matters included in the study are related to this issue. There are 
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only three major television networks, ABC, CBS, and NBC, and one 
of these, ABC, has had difficulty in acquiring equality with the other 
two. Recently, a film network, National Television Associates, and 
two small special service networks, the Sports Network and Program 
Services, Inc., have been organized. Their operations are just g getting 
underway. Attention has been given in the study to these incipient 
networks, but the study has been mainly focused on the major net- 
works, ABC, CBS, and NBC. The major networks engage in sub- 
stantially every aspect of broadcasting. In addition to providing an 
interconnected lineup of stations carrying a simultaneous, nationwide 
broadcast of program service, the basic network function, they pro- 
duce programs, own and operate stations, represent stations in na- 
tional spot sales (except ABC), and engage in syndication of film 
programs. Station representation in national spot sales and film 
syndication are in direct competition with network broadcasting. Net- 
works also acquire interest in nonnetwork produced programs and in 
nonnetwork producers which compete with networks in supplying 
television programs. These circumstances raise the question whether 
the position of the networks in the industry and their concentration 
of control have effects which are contrary to the public interest and 
frustrate the effectuation of Commission policy. 

Closely related to the foregoing issue is whether there is opportu- 
nity for effective competition between networks and for new network 
entry. As previously mentioned, there are only three major television 
networks. The Du Mont network dissolved in 1955 because of inabil- 
ity to compete with the established networks, and ABC has found it 
difficult to attain equality with CBS and NBC. The film network, 
National Television Associates, is limited to operations outside prime 
hours and the special service networks, the Sports Network and Pro- 
gram Servic es, Inc., have limited station access. There has been no 
entry of a substantial nationwide network in recent years. Scarcity 
of outlets is a very important factor in network competition and new 
network entry. However, there are other pertinent factors, such as 
the affiliation relationship and practices, the capital investment re- 
quired, and the number of networks which advertising will support. 
The number of networks, and the degree of competition among them, 
are important factors in network service. A multiplicity of networks 
increases program choices of stations and viewers and provides broad- 

cast time in prime hours for additional advertisers. Hence, it is 
important to consider the opportunities for network competition and 
new network entry. 


A third area of study is whether there is opportuni ity for effective 


} 


competition between networks and nonnetwork organizations. Tn 


television, substantially the only organizations in competition with 
networks in selling station time and supplying programs are the 


national representatives of stations and the film syndicators operat- 
ing in the national spot field. The national station representative 
sells time on a line-up of stations to the advertiser, and the adver- 
tiser or the station obtains a program from the national film syndi- 
cator. While this national spot mechanism competes with the net- 
works, NBC and CBS represent their owned stations and a few af- 
filiates in the national spot field and the three major television net- 
works are engaged in film syndication. This raises a question as to 
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whether networks should be permitted to engage in a broadcasting 
activity which is in direct competition with network broadcasting. 
Moreover, it has been charged that “option time,” under which the 
stations contract with networks to accept all network commercial pro- 
grams offered during certain designated time, much of it in the prime 
hours, and the “must buy” practice, under which network advertisers 
are required to order designated st itions, operate to prevent effective 
competition between the national spot film syndication system and the 
network broadcasting system. This raises a question as to whether 
further restriction on “option time” and restriction on “must buy” 
are necessary in order that there may be more effective competition be- 
tween these national broadcasting systems. 

The fourth area of the study is the effect on the public interest of 
the affiliation relationship between networks and stations and of the 
policies and procedures that have developed within this relationship. 
The arrangement between the networks and their affiliated stations is 
set forth in an affiliation contract. There exists a strong mutuality 
of interest between a network and is affiliated stations in the develop- 
ment and maintenance of a successful network system. However, 
there are also areas of conflicting interest, and it is charged that the 
network generally has the superior bargaining position in instances 
where such conflicts arise. Affiliation is, for most stations, necessary 
to the station’s economic survival; affiliation with stations in the top 
markets of the country is also necessary for a network’s survival but, 
in many of these markets, the two leading networks have alternative 
stations from which to select their affiliates. It is charged that be- 
cause of their bargaining position, the networks make the ultimate 
decisions with respect to such important network-station relations as 
the station’s rate for a network program and the division of the adver- 
tising revenue between the network and sti ation. Under Commission 
policy it is the licensed station which has the responsibility for pro- 
graming and operation in the public interest. Yet, the superior 
bargaining power of the networks, if it exists, may 1 result; in the most 
important dec ata from the public interest view point, being made 
by the network. If the networks have the greater bargaining position, 
a question seat as to whether the bargaining power of networks and 
stations should be brought into closer balance, where necessary to ef- 
fectuate important policy. The importance of affiliation to the eco- 
nomic life of the station raises a question as to whether the criteria for 
affiliation and disaffiliation should be regulated. A byproduct of af- 
filiation is the effect of the network’s selection of one station in the 
market as its primary affiliate on other stations in the same market. 
Nonaffiliated stations are a definite disadvantage in the competi- 
tion with affiliated stations. Most independent stations find it difficult 
to survive without affiliation and they may not be able to obtain suffi- 
cient advertising support to ness in the public interest. This 
raises a question as to whether the affiliation relationship should be 
changed to give independent st: trons a better opportunity to com- 
pete, such as by limiting the affiliated stations’ right of first call 
on network programs. Nnother byproduct of the affiliation process 
is the effect on access to television of small advertisers. To the extent 
that networks, through affiliation, make stations available to the na- 
tional advertiser, the opportunity for local and small business adver- 
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tisers to gain access to television is reduced. This raises questions 
as to whether local and small business may be given greater access to 
this important medium. 

A fifth area of the study is the multiple ownership of stations by 
networks and other groups. Over the years, the Commission has 
enunciated a policy of seeking to achieve for stations the character 
of local institutions with a “grassroots” interest in the service and 
program needs of the community. The importance of diversity of 
ownership of stations as a means of providing a diversity of view- 
points and program services and a forum for community civic activi- 
ties has frequently been stressed. However, the Commission has bal- 
anced this policy with others, such as the experience of the applicant 
in broadcasting, and currently has a policy which permits one interest 
to own a maximum of seven television stations,* of which no more than 
five may be in the VHF band. In view of the limited number of 
competitive television stations, it is necessary to determine the effect 
on competition between stations in the same market and on new net- 
work entry, of the multiple ownership of television stations, includ- 
ing such ownership by networks. Also, the effect of multiple owner- 
ship of stations on the Commission’s policies of diversity of owner- 
ship and the local institution character of stations must be considered. 

A sixth area of study is the effect on competition of network opera- 
tions which are not part of network broadcasting and are in direct 
competition with network broadcasting. They have been referred to 
above in the enumeration of network activities. They include repre- 
sentation of stations in national spot sales, syndication of film pro- 
grams, and acquisition of ownership in independent programs car- 
ried on the network and in the producing concerns. Just as the public 
interest is served by competing net works, it is also served by compe- 
tition between networks and nonnetwork organizations. The only 
broadcasting system in television which competes with the TV net- 
works is the national spot system. Under this system the station sells 
its time, through its national station representative, to a national ad- 
vertiser. ‘The advertiser may purchase brief time periods for. spot 
announcements, or longer time periods for use in conjunction with spot 
programs. The programs may be local live originations by the sta- 
tion, or film programs supplied by independent program distributors 
or “syndicators.” CBS and NBC represent a few affiliates, in addition 
to their owned and operated stat ions, as station representatives. The 
three networks are also engaged in syndication of programs. More- 
over, in instances in which an independently produced program is 
selected by the network for programing to its affiliates, the network 
sometimes acquires an interest in the program. In the national station 
representation, film syndication, and independent program production 
areas, it is appropriate to consider the effect of these activities on com- 
petition between network and nonnetwork organizations and whether 
network inroads into these areas should be prevented while the degree 
of network participation in them is still small. 

A seventh area of the study is the effect on new network entry and 
station service, particularly in the small markets, of the level and 
structure of the rates for A. T. & T. line services. Line charges to 


4In addition to 7 television stations, the same interest may own a maximum of 7 AM 
radio stations and 7 FM radio stations. 
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networks are very substantial and the rate structure is such that a new 
network with limited hours of service must pay a much higher rate 

per hour than does an established network using the A. T. & T. facil- 

ity for many hours each day. Also, in cases w here the cost of inter- 
connecting the station to the network is borne by the station, this 
charge may be sufficiently high to be a factor limiting the station’s 
access to network service. The A. T. & T. line charge and rate struc- 
ture are the subject of a proceeding before the Commission. Accord- 
ingly, this inquiry was not duplicated in the study and no recommen- 
dation for solution of the problem is made. However, the effect of the 
A. T. & T. line rates and structure on the issues under study is con- 
sidered. 

The eighth area of the study is programing. In the final analysis, 
the performance of a station is measured by its programing service. 
The station licensee has a responsibility for programing in the public 
interest. The high cost of quality television programing, however, 
requires that the station use network programs to a consider ‘able extent. 
It has been charged that if the station “plugs into” the network for 
a substantial portion of its broadcasting hours it abdicates its pro- 
graming responsibility. The network selects the programing car1ied 
on the network. The networks state that they provide network pro- 
graming at a financial loss to them; that they do so in furtherance 
of a national public interest to provide quality programs having 
nationwide appeal ; and that, if independent program producers were 
able to provide programs of a qu: ality and in the quantity required to 
maintain a favorable competitive position in relation to other net- 
works and advertising media, the networks themselves would not 
engage in program production to the extent that they do. Inde- 
pendent program producers, on the other hand, maintain that they 
ean and do supply programing of network quality and that they 
could provide this in sufficient quantity in the absence of alleged re- 
straints, such as the network power of selection of programs carried 
on the networks, and the operation of the “option time” and “must 
buy” practices which are said to prevent the independent producer 
from being able to produce high budget programs with reasonable 
sales risk. In this area a number of problems have been raised. The 
study is concerned with the effect of network programing on the exer- 
cise by the station licensee of his programing responsibility ; the effect 
of the network’s right of program selection on competition between 
nonnetwork and network program sources; whether network program 
production at a loss, if such exists, tends to prevent the development 
of competing program sources; whether nonnetwork program pro- 
ducers can produce programs of network quality; whether or not net- 
works discriminate in favor of their own programs and against 
independently produced programs in selecting programs for network 
transmission; whether networks should be permitted to acquire an 
interest in independently produced programs carried on the network 
and in the concerns producing such programs; and whether networks 
should engage in program production to the extent that they do. 
During the course of the study, certain nonnetwork program pro- 
ducers, feeling that possible public disclosure of per program cost and 
revenue data would be injurious to their business, contested the right 
of the Commission to obtain the requested financial data. The right 
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of the Commission to obtain the data in the form requested was sus- 
tained in the Federal district court.° However, the substantial delay 
entailed by extensive negotiations and litigation in this matter has 
prevented the network study staff from considering in this report 
most of the above issues relating to programing. Such matters as 
can be objectively analyzed on the basis of available information are 
presented in the report. The remaining matters involving program- 
ing will be the subject of a supplemental report at such time as the 
necessary information may be obtained. 

Finally, the study ine ludes an appraisal of whether solution of the 
foregoing problems requires the application of the Commission’s rules 
to networks directly. Each of the chain broadcasting rules applies 
directly to the licensed stat ions and only indirectly to networks. Yet, 
most of the practices which the rules prevent are practices which the 
networks had imposed on the stations and the practices were prohib- 
ited in order to assure greater station freedom. The issue here is 
whether the Commission can achieve its public interest objectives 
through application of riled to stations or whether these objectives 
can only be effectuated through application of the rules to the net- 
works. 

Il. Marrers Suecesrep For FurruHer Srupy 


The problems | included in the study, as outlined above, are very sub- 
stantial and include most of the urgent problems in television today. 
However, a number of important matters have not — thoroughly 
studied because of limitations of time and staff and it is suggested 
that they may well merit further study. 

One of tl hese is the problem of joint ownership of radio and tele- 
vision networks and joint ownership of radio and television stations. 
This subject was included in Network Study Order No. 1 because it 
had been alleged: (a) that the decline and dissolution of the DuMont 
television network was partially due to its competitive disadvantage, 
vis-a-vis television networks held in common ownership with radio 
networks, in obtaining affiliation with television stations; and (6) 
that the decline of radio networks was due in part to the emphasis 
given by the major networks to the newer medium of television. The 
affiliation pattern in television has generally been for the network to 
affiliate with television stations held in common ownership with radio 
stations affiliated with the same network. Since a complete study of 
radio was not possible, the Network Study Staff has not compiled the 
necessary data to measure the advantages and disadvantages which 
joint ownership of radio and television at the st: ation and network 
levels gives in competition between networks for advertiser support 
and affiliates and in competition between stations for affiliation. 

Another subject suggested for study is the effect of the related 
interests of the networks on their network functions. All networks 
are held in common ownership with various related interests. ABC 
is owned by UPT, which operates motion picture theaters. NBC is 
owned by RCA, which produces television receivers and broadcasting 
equipment CBS is owned by an interest which does not engage in 
other broadcasting activities, but is a substantial producer of phono- 


5 Federal Communications Commission v. Ralph M. Cohn et al., U. S. District Court, 
Southern District of New York, M. No. 18-304, September 5, 1957. 
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graph records and only recently discontinued production of receivers. 
It is important to know what the effect is of having companies per- 
forming network functions engage in other enterprises related to the 
broadcasting field and whether the related interests influence the 
conduct of the network function in ways that are detrimental or 
beneficial to the public interest. 

A further item included in the order but necessarily omitted from 
the study is the effect on competition of talent contracts. It is believed 
that an overall study of talent contracts would require several months’ 
time of substantially the entire Network Study Staff. Attention to 
more urgent matters made it necessary to omit consideration of the 
problems in this area. 

Another item mentioned in the order and omitted from the study is 
the relationship between sale to the advertiser of network programs 
and access by the advertiser to preferred viewing hours. It has been 
charged that the Networks tie the sale of preferred viewing hours to 
the sale of programs produced by themselves. To resolve these 

harges would require a formal hearing of considerable duration. 
The charges are under investigation by the Antitrust Division of the 
Department of Justice. Since the Department of Justice is in a 
better position to conduct this type of investigation, and since a 
hearing by the Commission. in the same area might interfere with 
the antitrust investigaion, this matter was omitted from the study. 

The order contemplated a study of both radio and television. Un- 
fortunately, it has not been possible to give substantial consideration 
to the problems in radio. The complexity of the broadcasting indus- 
try, the tremendous amount of data involved, the numerous problems 
requiring urgent consideration, the limited budget and staff, all com- 
bined to require concentration of the network study on the more 
urgent problems which are in television. <A brief survey of the cur- 
rent situation in radio is set forth in the report. As there pointed 
out, the development of television had a great impact on radio, par- 
ticularly insofar as relations between networks and stations are con- 
cerned. The importance of the radio network as a source of program- 
ing and advertising revenues declined sharply as a result of the shift 
of audiences to television. Consequently, the position of the radio net- 
works in relation to their radio affiliates was substantially altered 
and various important radio station owners withdrew from network 
affiliation. For all the foregoing reasons, no extensive study of radio 
has been made and no recommendation has been made with regard 
to the existing regulations applicable to radio. However, it is pos- 
sible that changes in radio industry structure and practices now re- 
quire some revision in the chain broadcasting rules as applied to radio. 
Therefore, it is recommended that the Commission conduct a further 
study of radio for the purpose of determining whether modification 
of the rules applicable to radio is necessary in the light of current 
conditions in the industry. 

The omission from Network Study Order No. 1 and from the 
study of consideration of the allocations problem may also merit 
explanation. At the time the network study was initi: ated, perhaps 
the most pressing problem facing the Commission was that of fre- 
quency allocations in television. Due to the urgency of the alloca- 
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tions problem * it has been handled by the Commission outside the 
scope of the network study. Hence, the problem of allocations and the 
development of the UHF portion of the spectrum is not considered 
in this report. This report treats the problems in broadcasting as 
they exist under the present television structure, which is based 
predominantly on the VHF portions of the spectrum. It is assumed 
that the perfection and utilization of UHF is several years in the 
future.’ However, as this important development takes place, the 
Commission’s chain broadcasting rules and the basic statute should 
be reviewed in order that any rules or legislative provisions rendered 
obsolete by the development may be changed. 

The study may be viewed by some as “unduly restrictive in that 
no consideration has been given to alternative systems of broadcast- 
ing, such as a network service available to all stations for a fee (the 
news service type of system), a subscription type of program serv ice 
without support of the advertising dollar and development of UHF 
through Federal subsidy. The Network Study Staff, of course, ap- 
preciates that theoretically there are numerous alternatives to the 
existing broadcasting industry structure. Whether the basic struc- 
ture should be changed, however, is outside the sc ope of the study. 
“ch advertiser-supported national network system having evolved as 
our system of broadcasting, the approach in the network study has 
been to recommend change of the structure to the minimum extent 
necessary to remove such restraints on competition as have been found 
in the study to be against the public interest. 

The values of a network system of broadcasting are widely recog 
nized. The networks have been pioneers in the development of tele- 
vision broadcasting in the United States. They are responsible for 
much of the technical development and improvements of broadcasting 
and receiving equipment. Their research and development in pro- 
graming has “provided an important source of public service and sus- 
taining, as well as commercial, programing to stations which coul | 
not have operated successfully without this programing service. 
Under this system, television in the United States has been rapidly 
developed and made available to substantially all people in the coun- 
try. Also the contribution of advertiser support in the development 
of the broadcasting industry is recognized. The structure of the 
broadcasting industry has been raised on foundations of a national 
network programing service supported by advertising revenues. It 
was “free” * television, made possible by advertising revenues, which 
enabled the industry to bring television to substantially all Americans 
within a few years. The adoption of one system necessarily involves 
the sacrifice of values which might derive from alternative systems. 
However, the weighing of alternative systems was not a purpose of 
the study. 


° The allocations problem was the subject of extensive hearings by the Senate Interstate 


and Foreign Commerce Committee and by the Antitrust Subcommittee of the House Com- 
mittee on the Judiciary. 

7 Except in markets where only UHF stations are in operation without competition 
from VHF signals. 


8 Whether television programing is in fact free to the viewer or whether the viewer, as 


au consumer of advertised products, pays some or all of the cost was not considered in 
the study. 
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Ill. Mopus Operanpi or tHE Nerwork Srupy 


Upon initiation of the study a determination had to be made as to 
how a comprehensive study of a highly complex industry could be 
made with limited funds and st: ft. The procedure might have been 
confined to a formal investigative hearing in which a public record is 
made. Much of the data needed is of a competitive or private char- 
acter and in a public hearing it is difficult to obtain cooperation in 
supplying such data. Although this type of information is subject 
to subpena, it was recognized that if the staff had to collate all the 
data from extensive files of materials, the time and personnel required 
to obtain the data would be greatly increased. In view of these con- 
siderations, the “study” technique was adopted. 

The “study” technique involved the following steps: First, the 
staff studied information in the Commission files and testimony ad- 
duced at various congressional hearings bearing on current problems 
in the television industry. With this bac ‘kground, it held a series of 
conferences with groups representing all components of the industry. 
These components include d all the television and radio networks, the 
dissolved Du Mont Television Network, representatives of the affiliated 
television stations, representatives of some nonaffiliated or independ- 
ent television stations, representatives of some UHF television sta- 
tions, representatives of some television stations operating in small 
markets, re presentatives of some multiple station owners, the adver- 
tising agencies, the national station representative agencies, some of 
the film producers and syndicators, some of the talent agencies, and 
the American Telephone & Telegr: sph Co. These groups made presen- 
tations to the entire staff. The purpose of these conferences was to give 
each component an opportunity to describe its contribution to broad- 
casting and to describe the problems in the industry from its point of 
view. Additional information regarding the operations of the in- 
dustry was obtained by having members of the staff visit a selected 
number of stations throughout the country and observe their opera- 
tions. Members of the staff also spent considerable time observing 
operations of the networks, se slec ted advertising agencies, and national 
spot agencies. ‘To obtain some feel for problems of local advertiser 
access and other local broadcasting problems, members of the staff 
visited and studied three selected markets. Conferences by some 
members of the staff were held also with nonnetwork and network 
program producers and major film companies providing feature film 

to television. 

An eerie was made of the files of each of the television net- 
wor ks in selected areas of major import: ince to the study. ‘Two mem- 
bers of the staff were assigned for this purpose to each network and 
directed the greater part of their time for several months to this spot 
check. Copies of documents relative to network policies and pro- 
cedures on affiliation, rates, program clearances, etc., were obtained. 
Some of these documents are cited in the report. Others have been 
used for background purposes, and underlie many of the generaliza- 
tions and statements made in the report without citation to a particular 
source. 

On the basis of the information obtained through the conferences 
with the various components, a series of questionnaires was sent to the 
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television networks and a questionnaire was sent to all television sta- 
tions, approximately 60 selected advertising agencies, approximately 
34 selected national station representatives, and to all known nonnet- 
work program producers. Copies of the various ns are 
appended to this report.’ The questionnaires involved the collation 
by the networks, stations, and most other components of the industry 
of a very substantial body of data relevant to the issues under study. 
Compilation of these data by the industry enabled the staff to make a 
much more comprehensive and sound study than would otherwise 
have been possible. The cooperation of the industry in this task 
was a distinct public service. 

It was early recognized that a study for the purpose of aiding the 
Commission in reappraising the chain broadcasting rules and recom- 
mending or commenting on proposed legislation relative to broad- 
casting could not be limited to an examination of complaints by indi- 
viduals in the industry. A comprehensive study of networks and 
their relationship with all components in the broadcasting industry 
was required. The study, to serve its purpose adequately, had to 
examine the structure, economics, and practices in those parts of the 
industry relevant to the inquiry. An objective and sound study 
required detailed cost and price information. Thus, for example, it 
became necessary to request balance sheets, profit-and-loss statements, 
revenues from various activities, program costs and sales prices by 
individual programs, and many other types of financial data from 
appropriate components in the industry. It was recognized that 
much of this information would be deemed by the industry to be 
of a competitive business character. ‘To meet resistance to supplying 
such information, and thus to obtain it within the limited time in 
which it could be used effectively, such information was received on 
a “not for public inspection” basis and with the understanding that, 
to the extent the purposes of the study would be fully served thereby, 
the information would be used in summary form without identifying 
the particular station, program producer, network, or other component 
to which it relates. However, where the purposes of the study re- 
quired full disclosure and identification, it was understood that dis- 
closure and identification would be made. It has been necessary to 
make such disclosure and identification in some instances in this re- 
port. Where the practices among the three networks differ in respects 
requiring analysis, the network or networks in question have been 
identified. Also, there being only three major networks, it has seemed 
the fairest course to identify the network responsible for a practice 
of such character as to invite criticism. In accepting some informa- 
tion on a “not for public inspection” basis and agreeing to use this 
information, where the purposes of the study will be served thereby, 
in a summary form without identification, the work of the study has 
not been limited but rather has been facilitated. 7 

Since the report is based in part on documents and data submitted 
on a “not for public inspection” basis, many statements made in the 
report are not specifically documented. Such statements, relative to 
the structure and practices in the industry, are supported by docu- 


® See appendix, exhibits 3-11. 
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ments, data submitted in response to questionnaires, and other evid- 
ence in the Commission’s files. 

The information obtained in the manner described above has now 
been appraised. This appraisal is set forth at length in subsequent 
chapters of the report. On the basis of the appraisal, the Network 
Study Staff has recommended that rulemaking proceedings be an- 
nounced as expeditiously as possible relative to a number of significant 
changes in the chain broadcasting rules. It has been further recom- 
mended that the Commission forward to appropriate committees of 
the Congress recommendations for amendment of the Communications 
Act in important respects. Also, the staff has recommended that 
evidence of possible violations of the antitrust laws be referred to the 
Antitrust Division of the Department of Justice and that evidence of 
possible violations of the chain broadcasting rules be referred to the 
appropriate division of the Commission. 

Such recommendations by the Network Study Staff do not deprive 
any component of the industry of the normal legal processes provided 
in the Communications Act and the Administrative conciaat Act 
relative to changes in rules and legislative recommendations. In the 
case of recommended changes in the rules, all components having an 
interest in the matter will have an opportunity to be heard, orally or 
in writing, in the rulemaking proceedings. In the case of legislative 
recommendations, the Commission is not required to hear interested 
parties. However, it may hear them and should do so if it is of the 
opinion that hearings will be helpful to it in deciding whether to 
recommend changes in the Communications Act. 

While the recommended changes in the rules and possibly the rec- 
ommended statutory amendments involve additional proceedings, it 
should not be assumed that the study technique has entailed any 
delay in solving these complex but urgent problems. Changes in the 
rules and statutes relating to broadcasting should only be considered 
in the light of a« -omprehensive and deep study of the existing practices 
and the effects which changes in the practices would have on service 
to the public. Now that the network study has been made, it should 
be possible to conduct the necessary proceedings in a shorter time 
than would have been possible without it. The study technique, sup- 
plemented by rulemaking proceedings, should result in time saving 
rather than delay. 


LV. OrGANIZATION OF THE REPORT 


The substantial length of the report suggests that its use may be 
facilitated by a description the or ganization. 

The introduction, chapter 1, has been intended to give the back- 
ground out of which the study arose, to explain the scope of the study 
and the omission from it of some problem areas, to picture in broad 
brush strokes the nature of the problems included in the study, to 
describe how it was conducted, and to indicate how the study will be 
implemented. 

Chapter 2 is a historical narrative of the development of the indus- 
try and description of the functions of the several components. In 
order to understand the problems studied and their implications for 
competition and service in the public interest, it is helpful to know 
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how the industry grew, how it operates, and why it functions as it 
does. 

Chapter 3 is a study of the policy objectives which the Commission 
has applied to bi ‘oadcasting to assure the operation of the industry in 
the public interest. This is a necessary starting point for the study. 
The most important function of the Commission is making policy. 
The chain broadcasting rules, as well as the Commission’s decisions 
in adjudicated cases, are implement: ations of its policies. A prime 
purpose of the study is to provide a basis on which the Commission 
may determine whether, under current conditions in the television 
industry, the chain boned casting rules, adopted for radio 15 years ago 
and : applie d to telev ision without change, are achievi ing the objec tives 
and policies for which they were designed. An appr aisal of industry 
practices and their in nplhie ations for competition in the industry ¢ ‘an 
only be made in the light of Commission policy. The “public inter- 
est” policy of the Commission is, therefore, fully considered. It is 
traced through numerous contexts, statutes, court decisions, Commis- 
sion opinions, rules and orders, all of which are pertinent to the prob- 
lems included in the study. 

Chapter 4 describes the network structure in terms of the position 
of the networks in the broadcasting industry, and traces the impli- 
cations of this position for effective competition and the public in- 
terest. A focal point of the study_is whether networks hold a con- 
centration of controlin the industry which is against the public 
interest. The relevant market or markets in which the networks 
operate are first defined, and the extent of network concentration 
is then measured. This is followed by an analysis of the factors that 
have led to network concentration. Consideration is also given in 
the chapter to the opportunity for new network entry. The pur- 
pose here is to determine whether the entry of new firms can be 
counted upon as a source of more effective competition at the network 
level. Since networks are part of a national television advertising 
market in which they compete with national spot advertising, final 
conclusions on concentration and its implications for competition can- 
not be drawn until the relationships between networking, station 
operation, and national spot business are studied at length in suc- 
ceeding chapters. 

In chapter 5, consideration is given to the affiliation relationship 
which associates networks with stations. Uttention is directed toward 
the criteria adopted by the networks for affiliation and disaffiliation 
with particular stations, the duration of the affiliation contract, and 
the affiliate’s right of first call on network programs. These practices 
have implications for competition between networks for affiliates, 
competition between stations for affiliation, the availability of net- 
work programs to small markets and UHF stations, the freedom of 
the station licensee to operate in the public interest, the opportunity 
for network entry, and the development of UHF. 

In chapter 6, the ‘ ‘option time” provision of affiliation contracts, 
under which stations agree to accept all network programs offered 
during certain designated hours and under certain specified condi- 
tions, is considered. Since this practice has been the subject of con 
siderable controversy in recent years, it is examined extensively. The 
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option time practice has implications for station freedom in pro- 
graming, for the opportunities for nonnetwork program producers 
and syndicators to sell their programs for exhibition during desirable 
station time, for the opportunities for national station representatives 
to sell station time to advertisers in competition with the networks, 
and for the access to television of local and small advertisers. The 
practice also has antitrust implications. 

Chapter 7 considers the procedure for establishing the station’s rate 
for network time sales and the function of the network in this con- 
nection. At issue is whether it is necessary for the networks to exer- 
cise a centralized control over station rates for network time sales 
and whether networks discriminate among affiliates in the setting 
of these station rates. The level of station rates, and the role of 
the networks in their establishment also have important implications 
for competition among the networks and between the networks and 
national spot business. 

Chapter 8 is concerned with the division between the network and 
its affiliates of revenue received from network time sales. Considera- 
tion is given to whether the soadehige retain an unreasonably large 
share of the time sales revenues; whether networks discriminate 
among affiliates in the matter of sicpienaballdell and whether com- 
pensation arrangements are used to effectuate program clearances in 
a manner consistent with the public interest. 

Chapter 9 considers the “must buy” practice of CBS and NBC and 
the “minimum buy” practice of ABC, under which net worn require 
the advertiser to order a number of designated stations or a minimum 
total station rate as a condition for using the network. The “mus 
buy” practice has implications for antitrust policy, the freedom of 
advertisers to select stations, and network-station relations in such 
areas as program clearance. 

Chapter 10 considers the participation by networks in the repre- 
sentation of stations in national spot sales. Since national spot ad- 
vertisinge co mpetes with network advertising, network oper: ations In 
both of the se fields have imports int implie ations for competitive ] ole Vi 
These are examined in terms of the competition for representation of 
stations, the relationship of national spot and network rates, and the 
programing decisions of network-represented stations. 

Chapter 11 explains the relationship between the level and structure 
a. a. oe i laa charges and the problems included in the study. 
Consideration is given to the con npetitive disadvant: ige of new net- 
works having less than the standard basis of 8 hours of daily pro- 
graming and the diffic ulties of stations in marginal markets in obtain- 
ing network affiliati on because of the line charges. 


( —o er 12 treats the probles ns of ownership of more than one sta- 
tion by the same interest, 1 ehadine the owne rship and operation of 
stations by networks. The pattern of growth of multiple ownership, 


the impact of this growth on the effec tuation of Commission policies, 
such as local ownership and diversity of ownership, and various alter- 
natives for arresting the trend toward multiple ownership are dis- 
cussed. 

Chapter 13 is a brief description of the present status of the radio 
industry, and the impact of television upon it. 
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Chapter 14 considers the issue of whether the Commission’s rules 
should be applied to networks as well as stations. During the past 
few years, bills have been introduced in the Congress providing for 
direct regulation of networks. The Commission has postponed com- 
menting on this proposed legislation until the study of network prac- 
tices had been conducted. ‘This chapter contains the findings of the 
Network Study Staff on this important issue. Of course, the entire 
report is pertinent to this issue and the conclusion reached takes all of 
the report into account. 

In chapter 15 the findings and recommendations of the report are 
summarized. 





CHAPTER 2 


THE TELEVISION INDUSTRY: DEVELOPMENT AND 
OPERATIONS 


I. DevELOPMENT OF TELEVISION AS A Broapcast Mreprum 


Before describing the operation and functions of the individual 
components of television broadcasting, a brief review of the evolu- 
tion of television as a practical communications medium will be given. 

Television as a potential for national broadcasting has existed almost 
as long as radio. Like radio, its development stemmed from prior 
technological research and experience in the area of wire transmis- 
sion and communications. Commercial television, however, was de- 
ferred for a considerable length of time because of practical and tech- 
nological problems. 

It is usually considered that the history of the development of tele- 
vision as a mass medium of communication begins in 1923 when Vladi- 
mir Zworykin applied for his first patent on the iconoscope, an all- 
electric television tube. From that time forward, experimentation 
was carried on by various persons and companies. As early as 1928 
the Federal Radio C ommission made provision for experimental “pic- 
ture broadcast.” + However, it was not until 1940 that the FCC held 
hearings on proposals for the adoption of television standards look- 
ing toward full-scale commercial exploitation of the medium. 


A. ACTIONS BY FEDERAL COMMUNICATIONS COMMISSION AFFECTING ALLO- 
CATIONS AND STANDARDS 


The impetus to the commercial development of television came 
primarily from radio manufacturing and broadcasting firms. They 
conducted the technical research and development and operated the 
experimental television stations. By 1938, under the general aegis 
of the Radio Manufacturers Association (RMA), they recommended 
to the Commission adoption of transmission standards for the new 
medium. 

The Commission, however, found the industry divided on the basic 
question whether television was ready for commercial broadcasting, 
and also found the industry at odds as to transmission standards. 
Some (notably Du Mont, Phileo, and CBS) believed that television 
had not reached the point where it could offer sufficiently attractive 
programing to justify commercial operation, and that standardiza- 
tion would result in the freezing of the art significantly below its 
potential. Others (led by RC A) were deter mined to proceed i imme- 
diately with the launching of television on a broad scale. 

_ The Commission, in 1940, turned to the RMA and cooperated with 
it in the formation of a National Television System Committee 


‘FRC Third Annual Report, Washington, Government Printing Office, 1929. 
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(NTSC), broadly representing national technical organizations and 
companies experienced in the telev ision field. New transmission speci- 
fications were shortly drawn up acceptable to all sectors of the industry. 
These were formally adopted by the Commission in April 1941, and 
commercial operation of television stations was approved effective 
July 1, 1941. Eighteen channels, each 6 megacycles wide, were as- 
signed to this service, oentng from 50 to 294 megacycles. Two 
stations went into operation in New York (NBC and CBS) as of 
July 1, 1941. 

Substantial development of the new medium was held up by the 
wartime freeze imposed in 1942 on station construction and set produc- 
tion. As of Septemb ¥ 1944, 6 commercial stations were operating 
on a 4- Ta uo asis. Approximately 7,000 sets were outstand- 


ing, and these were generally designed for reception of stations on 
frequencies below 90 megacycles. 


. General allocation PFOOCEEING 1944-45 

As early as November 1942, the chairman of the FCC suggested that 
the radio industry set up an organization which might aid in resolv- 
ing the postwar problems of men ney allocations and system stand- 
ards. As a result, in 1943 the RMA and Institute of Radio E ngineers 
(IRE) established the R: iio Technical P lanning Board (RTP B). 
The activities of the RTPB were to be limited to engineering con- 
siderations and were to avoid the field of broad policy judgments. 
Numerous panels and committees were set up by the RTPB and these 
engaged in considerable work during 1943 and 1944. These panels 
were able naliemeoudih to present to the Commission not only recom- 
mendations for allocations but also comprehensive and detailed sup- 
porting studies. 

On August 15, 1944, the Commission issued an order scheduling a 
general allocation proceeding to determine the needs of nongovern- 
mental services for frequencies from 10 kilocycles to 30 million kilo- 
cycles. In the course of the hearing, the Commission found that the 
demand for Erequen 1es far exceeded the supply in most cases. The 
Commission therefore had to allocate fewer or narrower channels 
than were requested or assign the service to a different portion of 
the spectrum from that sought 

Regarding the place in the ‘spectrum for television, the industry 
was sharply divided. One group, including CBS, Zenith, and the 
Cowles Broadcasting Co.. contended that the best place for television 
was in the UHF band. They contended that color and high-fidelity 
monochrome utilizing a wider-band channel was possible in the U HF 
within possibly 1 or 2 years. 

The opposing group, including the television panel of the RTPB, 
strongly supported by RCA, Du Mont, and Philco, urged that tele- 
vision go forward inthe VHF. Thev represented that highly satis- 
fae tory monoc -hrome ser’ ice was possible in a 6- megacyc le ch: innel: 
that color transmissions were still in the laboratory stage; that the 
use of the UHF involved operating difficulties the solution of which 
would require extensive research and experimentation: and that many 
years might elapse before a UHF system could be established. 

Faced with these divergent views, the Commission made the fol- 
lowing choices: it agreed that itinataks television would find its 
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home in the UHF band with color or high-fidelity monochrome; in 
the meantime, the Commission held that commercial television could 
go ahead in VHF. However, the Commission, in its final report of 
May 25, 1945, could make only 13 channels available in the VHF 
band, and these would have to be shared with other services on a 
noninterfering basis. In addition, it assigned 480 to 890 megacycles 
in the UHF band to experimental television. Because no television 
equipment had as yet been built for use above 480 megacycles the 
Commission was unable to specify the channel w idth for UHF use. 
Great stress, however, was placed in the Commission’s report on the 
importance of UHF experimentation and development : 


The Commission is still of the opinion that there is insuffi- 
cient spectrum space below 300 megacycles to make possible 
a truly nationwide and competitive television system. Such 
a ystem, if it is to be developed, must find its lodging higher 
up in the spectrum where more space exists and where color 
pictures and superior monochrome pictures can be developed 
through the use of wider channels. 


x * x * * 
The Commission repeats the hope * * * that all persons 


interested in the tueure of television will undertake compre- 
hensive and adequate experimentation in the upper portion 
of the spectrum , 4 


Thus, the Commission concluded the television phase of the allo- 
cation proceeding of 1944-45 by removing one of the major obstacles 
to the continuance of television in the VHF band: at the same time, 
the Commission indicated that VHF television might be relatively 
short-lived and that ultimately UHF television would be the dominant 
service. 


g. Fi erst television assiqnime nt plan, 1945 ) 


On September 20, 1945, the Commission ordered a hearing to con- 
sider rules and regulations and standards of good engineering prac- 
tice for television. Included in the order was a proposed plan for the 
assignment of the 13 VHF television channels among the 140 metro- 
politan districts. This assignment plan provided for larger metro- 
politan stations and smaller community stations; the intended mini- 
mum spacing for the metropolitan stations was 150 miles cochannel 
and 75 miles ad); went-channel spacing, but in some cases lower spac- 
ings Were used ; community stations were spaced 90 miles and 45 miles 
for co- and adjacent-channel separation. In this initial plan, New 
York was given four assignments. ‘The maximum power to be per- 
mitted any station was to be limited to 50 kilowatts. 

At the hearing, the Television Broadcast Association (TBA) pre- 
sented an alternative assignment plan with the following major 
characteristics : 

(a) Use of directional antennas to increase the number of 
assignments to larger centers. 

(6) Reduction of cochannel and adjacent-channel minimum 
spacings to 85 and 55 miles. 

(c) Lowering maximum power below 50 kilowatts. 

(7d) Providing for substantially uniform maximum power for 
all stations. 

(e) Increasing the New York assignments to seven. 








20 NETWORK BROADCASTING 


NBC and Du Mont gave testimony supporting the TBA assignment 
plan. Du Mont questioned the Commission’s view as to the short- 
lived future of VHF television, maintaining that the television indus- 
oF needed assurance that the allocations would remain for at least a 
decade and would not be eliminated at the first successful commercial 
operation in the UHF band. 

Conversely, CBS and ABC stressed the undesirability of any ex- 
tended operation in VHF. ABC proposed that after a short period 
of time, for example, 2 years, all commercial television should be trans- 
ferred to UHF;; that licensees of VHF television stations be required 
to carry on tec hnical deve lopment work on the higher frequencies in a 
coordinated developmental program to be set up by the FCC; that the 
public be given adequate notice of the future changeovers; and that the 
industry promise to the public purchasing VHF “only receivers a lib- 
eral trade-in on future UHF sets. 

The Commission, in its report of November 21, 1945, promulgated 
a revised table of assignments which adopted some of the recommen- 
dations of the TBA. The C ommission added assignments in the 
eastern United States by closer spac ings, and by limiting in many in- 
stances stations to less than 0.5 millivolts per meter contour. New 
York was thus given seven assignments. The Commission, however, 
ne ted the use of directional antennas. Instead, it set up a plan 
whereby smaller communities would be : assigned community stations 
with lower power and more limited coverage than metropolitan sta- 
tions. All ofthe channels, except channel 1, were then made available 
for either metropolitan or rural stations. 

The rules governing television stations were issued on November 28, 
1945, and the Standards of Good Engineering Practices on December 
19, 1945. 


9 


~. CBS color Proce eding, 1946- 47 

The anticipated impetus to full-scale commercial development of 
the new medium did not follow, however. Among the reasons was 
the considerable uncertainty in the industry engendered by the VHF- 
UHF controversy and by the question whether television would de- 
velop in black and white or in color. The latter issue was brought to 
a head by a CBS petition, filed on September 27, 1946, requesting 
Commission approval of commercial color operation in the UHF band. 

In the hearing on the petition, CBS was supported by Zenith and 
Cowles. The larger part of the industry, including RCA, Du Mont, 
Philco, TBA, RMA, and ETPB, strongly opposed the CBS proposed 
color system on two grounds—that it was incompatible with the black- 
and-white system and would result in obsolescence of sets then in 
operation ; and that the system was basically limited in potential qual- 
ity in terms of brightness, freedom from flicker, and fidelity. A re- 
curring argument was that color television should come at a later 
stage in the development of the art, and that a compatible color system 
of high quality would eventually be developed, permitting an orderly 
transition from monochrome. RCA, in particular, advanced the view 
that its own research hs i anne inced it that a compatible color system 
was altogether feasible, that all the basic factors necessary to the 


success of this system had been studied, and that ultimate success was 
assured. 
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The report of the Commission, issued March 18, 1947, denied the 
CBS petition. The Commission stated its view that further experi- 
mentation in the color-television field was needed. It was concerned, 
among other matters, with the fact that CBS proposed that each 
channel should be 16 megacycles wide, which would ree only 27 
channels in the UHF band 480 to 890 megacycles. The Commission 
further stated— 


that compatibility is an element to be considered, but that of 
greater importance, if a choice must be made, is the dev elop- 
ment of the best possible system, employing the narrowest 
possible band width, and ‘which makes possible receivers 
capable of good performance at a reasonable price. 


|. Hearing on deletion of channel 1, 1947-48 (docket 8487) 


The rejection of the CBS color system in 1947 removed a major 
uncertainty in the plans of the VHF television group. Nevertheless, 
the Commission reiterated the desirability of moving to UHF as soon 
as possible, particularly as the sharing arrangements under which the 
VHF channels had been granted to television were resulting in serious 
interference to television reception. Thus, on August 4, 1947, the 
Commission issued a Notice of Proposed Rulemaking (Mimeo. 10421) 
proposing to delete television channel 1 and abolishing all provision 
for sharing television channels (except channels 7 and 8). 

On May 5, 1948, the Commission issued its report in which it abol- 
ished channel sharing on all TV channels, deleted channel 1, and 
reiterated its statement of May 25, 1945, that a truly nationwide and 
competitive system must find its home higher in the spectrum. The 
Commission also announced that simultaneously it was issuing a notice 
of proposed rulemaking to change the television assignment table. 

In the course of the hearing the TBA testified that a minimum of 
15 commercial TV stations were on the air; that 176,000 receivers had 
been sold, and that receivers were being produced at the rate of 25,000 
a month. 

RCA stated that every effort should be made to obtain additional 
VHF space, at the expense if necessary of Federal Government serv- 
ices, and further that “there must no longer be uncertainty about the 
frequencies to be used by this service.” 

Du Mont similarly maintained that additional channels should be 
a available, possibly from FM. As to the UHF, the Du Mont 

‘epresentative stressed the technical problems involved in developing 


suitable transmitting equipment for the higher frequencies. Du 
Mont stated: 


It is my feeling that these channels will eventually be used 
for television service, but probably a service with an im- 
proved degree of definition, the presence of color, wider band 
service, and things of that sort. We need the room for that 
kind of expansion, and it may be that the public demand for 
television of a competitive nature on the present standards 
will require more than our present 12 channels before that 
region can be expanded and opened up. 








99 NETWORK BROADCASTING 


Institution of general television hearings: Part 1, 1948 (dockets 
8736. 8975, and 8976) 

In sleiaditetlon amendment of the assignment table, the Commission 
sought to obtain information relating to the interference existing on 
channels 2 to 13, and to consider the possibilities of establishing stand- 
ards for the VHF band. 

On June 20, 1948, the Joint Technical Advisory Committee (JTAC) 
was formed by the Institute of Radio Engineers and the Radio Manu- 
facturers Association. The JTAC assumed many of the tasks of the 
RTPB which was dissolved on July 1, 1948. The first task under- 
taken by the JTAC, at the request of the Chairman of the FCC, was 
the collection of information on UHF television. 

The hearing on May 5, 1948, dealt, first, with assignment of 
specific channels to specific communities. The assignment plan, in- 
corpor: ated in the Commission’s rules since 1945, provided for 500 sta- 
tions in the 140 metropolit: in districts. In view of the growing in- 
terest in television, the Commission proposed an expanded television 
assignment plan with prov ision for over 900 stations to over 500 com- 
munities, including cities of pop mulation as low as 5,000. This ex- 
panded plan involved a more intensive utilization of the 12 VHF 
channels by narrowing station separations. 

However, in the course of the hearing, testimony was introduced 
regarding the effects of tropospheric interference on existing and pro- 
posed allocations. At about that time, the Commission had com- 
pleted a study based on signal measurements made over a number of 
years which also pointed to the need for greater, rather than less, sta- 
tion separations. As a result of this problem, the Commission called 
an FCC-industry meeting on September 13 and 14, 1948, at the con- 
clusion of which the Commission announced that it would eall an 
engineering conference to consider revision of the Commission’s rules 
and standards. Pending the outcome of this conference, the Com- 
mission by its order of September 30, 1948 (the “freeze” order), called 
a halt in the processing of applications for new television stations. 
It was thought that the “freeze” could be lifted within 6 to 9 months. 
In fact, processing of new television assignments did not resume until 
July 1, 1952, almost 4 years later. 

T ee complexity of the technical issues to be resolved was evident at 
the engineering conference held November 30-December 3, 1948. It 
was decided that before further progress could be made an ad hoc com- 
mittee should be established to provide a basis for quantitative esti- 
mates of the effects of troposphere and terrain. A committee was 
formed of members of the Commission’s Engineering Bureau, the 
Bureau of Standards, and consulting engineering firms. This ad hoe 
committee filed its report with the Commission on May 1949. 

Meanwhile, the Commission went ahead on September 20-23, 1948, 
with a hearing (Docket 8976) to determine the utility of the U HF 
band for television broadcasting. 

The JTAC, which had been asked to examine into the technical 
status of UHF, took the position that allocation standards for UHF 
could not be determined at that time because of insufficiency of data on 
field strength, service contours, and interference factors. It reported, 
further, that there was no commercial equipment for UHF available, 
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and estimated that from 1 to 3 years would be required for the indus- 
try to design and produce such equipment. From the available data, 
the JTAC concluded that coverage comparable with that of the VHF 
service, using available or potent ially available transmitter power, was 
not possible on the UHF frequencies with ground-based transmitters. 
JTAC suggested that the Commission set a hearing in approximately 
6 months on the general UHF problem. It also made the following 
general recommendations : 


The JTAC recommends that the present 12 channels in the 
VHF frequency spectrum continue to be the backbone of the 
monochrome television system. It recognizes, however, that 
additional channels are necessary in order to prov ide ade- 
quate competitive service in certain areas. Therefore, it 
recommends that the Commission make plans to supplement 
the existing 12 channels with additional channels. 

The JTAC further finds that the place in the spectrum in 
which it is technically possible for 6-megacycle black-and- 
white television immediately to expand its number of chan- 
nels is in the immediate vicinity of the present commercial 
channels. If this proves impossible, the future practicability 
of the use of the low end of the 475-890 megacycle band, for 


expansion of the monochrome service, should be thoroughly 
explored. 


The TBA, in its testimony, recommended that commercial UHF 
operation not be approved without further experimentation. Mean- 
while, the Commission should make clear that it would retain the 12 
VHF channels as well as the U HF frequencies. 

The RCA position was similar. It insisted that the 12 VHF chan- 
nel allocation was basic; that the FCC should permit higher power 
for TV stations; that the Commission should make an exhaustive sur- 
vey of the frequencies below 300 megacycles to determine whether 
additional channels for TV could be found; that the standards for 
UHF should be the same as for VITF; and that part of the UHF band 
be reserved for color development. 

Du Mont, on the other hand, advanced the view based on its own 
field experimentation that UHF was immediately feasible for use in 
commercial monochrome television. Du Mont also stressed that full 
occupancy of the 12 VHF channels would not be practicable because 
of tropospheri ic interference, and that a nationwide competitive tele- 
vision service required at least 30 to 40 channels. Hence, Du Mont 
made the following recommendations: 

(a) Retain the VHF stations then in operation. 

(6) Leave construction permit holders untouched except those 
closer than approximately 160 miles cochannel or those in cities 
which could not be provided an adequate number of VHF assign- 
ments. 

(c) Assign a minimum of 5 VHF stations to each of the 50 
largest market areas, maintaining as large a separation as prac- 
tical until the VHF channels were exhausted. These cities would 
be permitted high-powered transmitters to provide extensive 
coverage. 

(d) Fill in all other cities with a sufficient number of UHF 
assignments to provide competitive service. 
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(e) Insofar as possible, there should be no mixing of VHF 
and UHF assignments in a single city. In this way, the cities 
with operating VHF stations would continue to have VHF-only 
receivers. Cities in which UHF stations were constructed in the 
future could have receivers built permanently for the UHF band. 

(7) Finally, Du Mont recommended an FCC-industry confer- 
ence to prepare and review an assignment plan utilizing the com- 
bined VHF-UHF frequencies. 

In this hearing, two radically new transmission techniques were 
discussed, “stratovision” and “polycasting.” As described by West- 
inghouse, which had engaged in the research, it was practicable to 
develop a system of airborne television, in which properly equipped 
planes cire ling about could provide extensive coverage of the Nation 
using a limited number of channels. With 5 channels, according 
to an estimate, service could be transmitted to about 80 percent of the 
cities of the Nation. 

Polycasting was urged as another method of achieving widespread 
coverage. The principle involved was the use of a number of low- 
power transmitters. A broad area might be served, for example, by 
using 4 transmitters on 2 frequencies, with each of the transmitters 
pointing in a different direction. 

The hearing closed on September 23, 1948, and the Commission did 
not issue a report at that time. 

Attempts to lift the “freeze,” 1949-51 

Early in 1949, the Commission had before it reports from three 
organizations dealing with the allocations and assignment problems: 
Ad hoc committee, JTAC, and RMA. The ad hoc committee report 
dealt mainly with VHF propagat ion and interference. It made no 
recommendations with respect to allocations. 

The JTAC, on the other hand, urged that VHF be unfrozen; that 
UHF be assigned; that intermixture with VHF was inevitable; and 
that some wide-band UHF should be reserved for color. 

The RMA also urged that VHF be unfrozen immediately and that 
UHF be assigned forthwith. In contrast with JTAC, it stressed 
the need for four assignments in every city that could support tele- 
vision economically but the RMA insisted that this must be done with 
a minimum overlap of UHF and VHF signals. 

Several months later, in July 1949, the Commission set out proposed 
television standards and a nationwide assignment plan. 

The Commission invited and received industry comments on its pro- 
posals. Considerable opposition was expressed to various aspects of 
the plan. 

The Commission had set September 26 as the date for hearing on its 
proposals, but decided first to consider proposals for color television, 
before proceeding with the rest of the problem 


He aring on color television. Septe mber 19 19 October 1950 

Considerable interest had developed in color; CBS took to the air 
with its new experimental 6-megacycle color system in July 1949; 
RCA claimed that it had a compatible color system; members of the 
Senate Interstate and Foreign Commerce Committee expressed the 
view that, if color were here, this was a crucial fact and every effort 
must be made to foster its acceptance. Accordingly, the chairman 
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of the Senate Interstate and Foreign Commerce Committee appointed 
a committee of scientists under the leadership of Dr. Edward Condon, 
head of the Bureau of Standards, to appraise the status of color 
and to estimate when it would be ready for practical use. 

When the color hearing before the C ommission began, it was esti- 
mated that the proc eeding might last about 3 weeks. In fact, it lasted 
a year and provoked bitter controversy. Over the strong opposition 
of RCA and most manufacturers, the Commission adopted the field 
sequential system offered by CBS. This was a 6-megacycle system, 
but had different characteristics than the existing monochrome stand- 
ards (viz, 441 lines rather than 525 lines per frame) and was conse- 
quently incompatible with transmitters and sets in use. RCA con- 
tended that a compatible system was feasible, and that its system 
had the potentiality for a high-definition, wide-screen color system. 

The Condon advisory committee in its report on the present status 
of color television ( July 14, 1950) cone luded that a 6-megacycle chan- 
nel was adequate for « ‘olor, and presented an evaluation of the various 
systems offered—CBS, RCA, and Color Television, Inc. ae 
attempting to pinpoint ‘the best system. As part of its task, the advi- 
sory committee also touched on the allocation problem. It took the 
position that UHF could not be competitive with VHF from a cover- 
age standpoint, and that this would result in VHF stations having a 
monopoly position. The advisory committee, therefore, urged that at 
least six additional VHF ch: innels be assigned to television. 

The Commission was seriously concerned about shutting off further 
experimentation in color. In its first color report of September 1, 
1950, it found that CBS color was superior to the two competing 
systems, but it did not make a final choice among the systems. Instead 
it sought to keep the door open by asking manufacturers for assur- 
ances that they would produce sets sufficiently flexible to receive the 
CBS color system in black-and-white, if the Commission in the future 
should adopt the CBS system. This attempt to overcome the increas- 
ing incompatibility which would make difficult if not impossible 
adoption of the CBS system at a later date, failed for lack of manu- 
facturer ar Consequently, on October 10, 1950, the Commis- 
sion adopted the CBS color system. 

sefore operation in color could begin, the Commission’s decision 
was stayed by court injunction and the matter was litigated to the 
Supreme Court. Finally, on May 28, 1951, the Court upheld the 
FCC. Thereafter, the Commission designated June 25, 1951, as the 
date on which regular commercial color broadcasting could begin. 

On June 15, CBS acquired a firm engaged in the manufacture of 
tubes and of radio and television receivers. Until that time, CBS 
had not been in the set-manufacturing business. One of the major 
reasons for the acquisition, according to the president of CBS, was 
“to assure at least some source of supply for color-television receivers.” 

On June 25, 1951, the date the color standards went into effect, 
CBS broadcast its first regular commercial color program. By Octo- 
ber 15, 1951, the schedule had increased to 12 hours of color pro- 
graming. By the middle of October the first color sets, produced by 
(BS-Columbia, were beginning to reach the retailers. 

In general, however, other manufacturers remained inactive with 
respect to the production of color equipment for the new system. 
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Most of the industry continued the attempt to develop a compatible 
system. During the early part of 1950, the Radio and Television 
Manufacturers Association (RTMA) a ablished the National Tele- 
vision Standards Committee (NTSC On June 1, 1951, the NTSC 
announced a new compatible system, aa began field tests of the sys 
tem after June 18. At the same time, RCA announced a new system 
and began field tests of its system. 

On October 19, 1951, the Director of Defense Mobilization ad- 
dressed a letter to the president of CBS stating that since the national 
emergency required the conservation of critical materials, it was neces- 
sary to request industry to suspend plans for mass production of new 
products. Shortly thereafter, on November 21, the National Pro- 
duction Authority issued Order M-90 which expressly prohibited 
manufacture of sets designed to receive color television. On June 24, 

1952, the NPA issued a revised order. In practical effect, however, 
no change resulted, and the incompatible color system came to an end. 

Third notice and sixth 1 port, 1950-5] 

After the color decision, the Commission resumed hearings, on 
October 16, 1950, on the television assignment and engineering stand- 
ards. Considerable industry and politic al pressures were building up 
for lifting of the “freeze.” Du Mont o orgies revised assignment plans 
which provided for four VHF or U HF assignments in most of the 
leading markets. These plans provided for more intermixture than 
in the original Du Mont plan, but less intermixture than in the FCC 
plan. RCA testified on the results of its UHF experimentation in 
Bridgeport and indicated that coverage was likely to be more limited 
than predicted. During this phase, the educational interests offered 
evidence as to their needs for reserved assignments. There was also 
important testimony on the technical side concerning the feasibility of 
offset carriers, which made possible closer spacing, and the need to 
guard against various types of interference in the UHF by spacing 
restrictions. 

The Commission issued its third notice on March 21, 1951, which 
contained a new assignment table. Again opportunity was given for 
comments, but this time, pursuant to an order of July 25, 1951, the 
comments were to be submitted in writing. The third notice estab 
lished a rule of thumb for the assigning of noncommercial educa- 
tional reservations and, also, among other matters, clearly accepted 
intermixture of VHF and UHF channels in the same communities. 

In subsequent months, the Commission conducted negotiations with 
the Canadian and Mexican Governments which provided for mutual 
protection of assignments along the borders. The Commission also 
analyzed the comments filed pursuant to the third notice. 

Finally on April 11, 1952, the Commission issued the sixth report 
and order. Effective July 1, 1952, the Commission lifted the freeze 
which had lasted almost 4 years. 

The salient features of the sixth report are as follows: 

(a) An overall assignment plan attempts to assign the limited 
number of channels available for television as efficiently as pos- 
sible from a technical standpoint. 

(6) No existing VHF station was moved to the UHF, 
moved to another community. To correct some substandard 
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separations, 31 VHF stations were required to change channels 
within the VHF band. 

(c) The entire UHF allocation for television from 470 to 890 
megacycles, including 70 channels, was completely assigned. 

(d) VHF assignments were distributed widely to provide an 
equitable distribution as among cities and States. At the same 
time, most of the VHF channels were assigned to larger cities 
above 50,000 population. 

(e) UHF assignments were added to VHF so that larger cities 
could have an adequate onikilbes of outlets. In addition, UHF 
made possible the assignment of a first local station to over 1,000 
rt ee 

(f) Each community with a radio station generally received a 
television assignment. Thus, hundreds of communities with less 
than 5,000 population received an assignment, usually in the 
UHF band except in the western regions where VHF was plen- 
tiful. 

(7) Broadly speaking, the number of assignments was cor- 
related with size of city. The criteria were as follows: 


1950 population of cities Number of assignments 
(central city) (VHF and UHF combined) 
1 million and above il sauendtiestekamenmbenncts 6-10 
250,000-1 million ____- ES ci Sn naars ities Kn oxtail ae te 4-6 
50,000—250.000 5 “= : 2-4 
Under 50,000______ ~~ wi Koha seisasins asian ch Scedile nn cadet ak See eae 1-2 


(h) Most major communities were given a limited number of 
VHF stations; with the exception of New York (7) and Los 
Angeles (7) no city was assigned more than 4 commercial VHF 
stations. Moreover, only 7 communities were given as many as 
t commercial VHF assignments. The hope was that the strong 
demand for television would spill over into the UHF and thus 
lead to the quick conversion of existing sets to UHF and to pro- 
duction of new UHF receivers. 

(7) Three zones were established with different minimum spac- 
ings. In Zone I, comprising broadly the Northern States, where 
population density is greatest and where large cities are most 
numerous, the minimum cochannel VHF spacing was reduced to 
170. In zone II, the gulf area, minimum spacing was set at 220 
miles because tropospheric interference was more likely and wider 
spacings were required to compensate for reduction in service 
areas caused by interference. The rest of the country was placed 
in zone III, with minimum spacing of 190 miles. It should be 
noted, however, that in each zone the great bulk of the actual 
separations bet ween assignments was greater than the minimum 
specified. 

(7) Increased heights and power were provided for both VHF 
and UHF. This had a very important consequence in the VHF 
of extending the service areas substantially beyond that contem- 
plated in earlier planning. However, as a compromise measure, 
in zone I antenna heights with maximum power were limited to 
1,000 feet. 

(/) Each station in a region was given the possibility of hav- 
ing ‘akatanti lly the same coverage, since the same maximum and 


minimum powers were established. In addition, UHF stations 
97927—58——_4 
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were permitted substantially greater power than VHF stations in 
an attempt to compensate for the known coverage difficulties of 
UHF. 

(Z) Intermixture of VHF and UHF in the same community 
was accepted as an integral part of the assignment plan. This 
permitted maximum efficiency from a technical standpoint in 
the distribution of assignments. Also, it should be noted that 
the opponents of intermixture, such as Du Mont, would have pro- 
vided most of the largest markets with VHF only. Nonintermix- 
ture would have meant that UHF would have been limited to 
markets overshadowed by VHF in large communities and, where 
such area intermixture did not exist, the UHF communities would 
have been of relatively limited economic significance. It is thus 
quite conceivable that nonintermixture would not have helped 
UHF nationally in any substantial degree. Stated another way, 
the alternative to intermixture was not nonintermixture, but a 
transition to UHF only (assuming that there was not enough 
space in the VHF for a nationwide competitive television system ). 

(m) A total of 252 assignments were made for noncommercial 
educational stations, divided as between 68 VHF stations and 174 
UHF. A number of VHF assignments went to major communi- 
ties (viz, Boston, Pittsburgh, St. Louis, New Cian) where 
there were fewer than three VHF stations in operation at the 
time. 

(n) The Commission did not use the protected service contour 
as in AM, but established standards of signal service. The 

“protection” any station had was the extent of its cochannel and 
adjacent-channel separations. 

(o) A station was given relative freedom to locate in such a 
way as to provide service to more than one community, so long 
as it provided a signal of specific strength over the city to which 
it was assigned. Thus, a station assigned to a given community 
might locate its transmitter 20 or 30 miles out in order to cover 
nearby cities as well as the assigned community. 


The Commission’s overall judgment of the VHF-UHF problem 
was set out as follows: 


197. Because television is in a stage of early development 
and the additional consideration that the limited number of 
VHF channels will prevent a nationwide competitive tele- 
vision service from developing wholly within the VHF band, 
we are convinced that the UHF band will be fully utilized 
and that UHF stations will eventually compete on a favorable 
basis with stations in the VHF. The UHF is not faced, as 
was FM, with a fully matured competing service. In many 
cases UHF will carry the complete burden of providing tele- 
vision service, while in other areas it will be essential for pro- 
viding competitive service. In view of these circumstances, 

we are convinced that stations in the UHF band will consti- 
tute an integral part of a single, nationwide television service. 

198. With respect to the propagation characteristics of 
the UHF band, as compared to the VHF, we believe that such 
differences as exist will prove analogous to those formerly 





NETWORK BROADCASTING 29 


existing between the higher and lower portions of the VHF 
television band. We are persuaded that the differences in 
propagation characteristics will not prevent UHF stations 
from becoming an integral part of a single service. 

199. It is alleged that equipment for employing higher 
power in the UHF band is not available and that it is not 
known when such equipment will be available. This conten- 
tion is not supported by the record. There is evidence that it 
will be possible to operate stations in the UHF band with 
400-kilowatt radi: ated power by the time that authorizations 
are issued for such stations. Further, there is no reason to 
believe that American science will not produce the equipment 
necessary for the fullest development of the UHF. 


B. NETWORKS AND THE COMMERCIAL DEVELOPMENT OF TELEVISION 


Coincidentally, the year in which the Commission imposed the 
“freeze” on television, 1948, was also the decisive year in the com- 
mercial development of television. A. T. & T. opened for commercial 
traflic extensive intercity program transmission facilities, connecting 
major cities in the eastern half of the United States. Immediately, 
commercial networking on a wide-scale basis began, and this revolu- 
tionized the television industry. 

Up to this point, only a small number of stations were in opera- 
tion; these were on the air only a few hours per day; the stations 
had little in the w ay of revenues; and few television sets had been 
purchased by the public for home use. Considerable pessimism pre- 

vailed as to the immediate prospects for television development. 
Some large radio broadcasters withdrew their applications for tele- 
vision stations, or failed to apply in the first instance, on the grounds 
that television was not yet commercially practicable. 

The advent of net working created a public demand for television 
which swept the Nation. The networks brought national sports and 
political events to the local communities. In addition, they brought 
popular variety, drama, and other entertainment of a “quality which 
had not previously been available on television. "The networking 
system made economically feasible the presentation of high-cost pro- 
graming by sponsors, because networks could provide access to-na- 
tional audiences, numbering millions of homes. Moreover, networks 
took the lead in developing popular programing for sale to sponsors. 

Once attractive program fare was available, the public responded 
by purchasing television receivers. With increasing demand and 
technological development, the price of television receivers fell 
sharply and the size of viewing screens increased. Between 1948 and 
1952, the sale of sets increased in dramatic fashion. 

The amount of television viewing per family also increased rapidly 
in these years, mostly at the expense of radio listening. A significant 
change took place in the family leisure pattern, which adversely 


affected movie attendance and to some extent consumption of other 
mass media. 


2See the Commission’s decision in the Washington television case, Bamberger Broad- 
casting Service, Inc., II F. C. C. 211 [3 R. R. 914]. 
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The enthusiasm of the public for the new medium stimulated wide- 
spread advertiser interest. By 1950, stations began to operate profit- 
ably and to increase their schedules to 8 and 12 hours of daily pro- 
eraming. Because of the “freeze” the established stations were pro- 
tected from new entry, and 40 of these stations were in the position 
of being the only television station in their community. Once having 
turned the corner, station profitability increased sharply between 1950 
and 1952. Networking also began to be profitable by 1952 or 1953. 

The increasing profitability of television created strong pressures 
for the lifting of the “freeze,” which for 4 years had limited entry of 
stations into the industry. 


C. RESUMPTION OF COMMISSION PROCESSING OF APPLICATIONS 


The Commission's sixth report provided that the Commission would 
begin processing applications for new stations or for changes in ex- 
isting stations beginning July 1, 1952. Since it was assumed that 
there would be a great rush of applications, it was essential to set up 
fair and efficient processing procedures. ‘The Coimmission announced 
in the sixth report a “temporary processing procedure” which pro- 
vided for two processing lines. One line was to process applications 
for new television stations in all cities which were not receiving 
television service (based on 40 miles’ separation from a transmitter). 
Applications in this group would be processed in descending order 
of city population size. 

The other line was set up to process applications for new television 
stations in cities with television service. Five separate groups were 
established on this line. The first two gave precedence to UHF over 
VHF, in an effort to encourage the newer service. The remaining 

priorities related to whether the city had a service but no local 
station, whether it had 1 local station, or whether it had 2 or more 
services or stations. 

In addition, the Commission decided to process applications for new 
television facilities before considering requests for changes in exist- 
ing facilities (viz, requests for higher power and antenna heights). 

As anticipated, applications for new television stations came in 
great numbers. When television application processing was selina, 
more than 700 applications were on file and several hundred followed. 
The first group of applications were granted on July 11, 1952, when 
permits were issued for 18 television stations in various cities. By 
March 1953, the Commission had become current in the processing 
of uncontested television applications that were in proper form. As 
expected, the major delay in processing involved the multiapplication 
cases requiring hearings before one of the applicants could be selected. 
In many instances, competitors for television assignments merged 
their interests and thus made possible early action by the Commission 
on the single application remaining. 

Television authorizations expanded rapidly in the immediate post- 
freeze period. The growth in authorized and operating television 
stations is shown below as of July 1, 1952-July 1, 1957: 
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Commercial television stations: Authorized and on the air VHF and UHP, 
1952-57 (as of July 1) 


} 
Authorized | On the air 
As of July 1— 


VHF | UHF | VHF | UHF 


ee has : 108 | 108 |___- 

WR 828.82 ‘ ices 247 | 240 | 152 | 5 
1954 7 334 | 236 256 124 
1955_- ’ : 370 | 209 | 317 104 
1956. _.. | 407 | 201 363 v4 
MUS clade 7a 442 | 207 389 5 


It will be noted from the above that the sharpest growth took place 
between 1952 and 1954, when the total number of stations on the air 
increased from 108 to 380. As compared with July 1, 1954, the total 
number of commercial stations in operation on July 1, 1957, was 475, 
an increase of 95. This slowing down in the rate of growth was the 
result of three major factors: (1) the difficulties experienced in the 
UHF service; (2) the unavailability of additional VHF assignments 
in the larger markets; and (3) the delays necessarily attendant on 
the resolution of the comparative proceedings requiring a choice 
among applicants for a specific assignment. 

Meanwhile, the television industry overall has continued to grow in 
revenues, income, and in number of television sets, as shown in the 
following table: 


As of Dec. 31 | Total broad- 

Estimated =a ort Total cast income 

Year | total TV broadeast | (before Fed- 
sets Estimated |Percent TV! revenues | deral income 

TV homes | saturation | tax) 
Millions Millions 

1952 21, 200, 000 20, 400, 000 44.8 : } $55. 5 
1953... 27, 300, 000 26, 000, 000 55.8 68.0 
1954__ 32, 500, 000 30, 700, 000 64.5 90. 3 
1955_. 37, 600, 000 34, 900, 000 71.8 150. 2 
1956 1 42, 650,000 | | 38, 850, 000 78. 5 189. 6 





1 Preliminary, 


Sources: Data on TV sets and TV homes from NBC Research Department as cited in Television Fact- 
book, 1957, fall-winter; revenues and income from FCC Annual Report Form 324, 


D. UHF EXPERIENCE 


When the Commission lifted its “freeze,” VHF was at a signifi- 
cantly different stage of economic development than UHF. The 
VHF service had been in commercial operation since 1941. There 
were approximately 17 million VHF-only sets in the hands of the 
public. High-power VHF transmitting equipment was available, 
within a reasonable period, to meet the needs of most stations. The 
108 VHF stations were located, for the most part, in the major markets 
of the country; with few exceptions these stations were operating at 
profitable levels, having well-established advertiser and audience sup- 
port. Moreover, the public, in outlying areas, invested in substantial 
numbers in expe nsive receiving antennas in order to obtain service 
from stations located at distances of 50 to 100 miles. 

In the period immediately following the lifting of the “freeze,’ 
additional advantages accrued to the VHF service, including Com- 
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mission-authorized increases in transmitter height and power which 
effectively increased both the service range of VHF stations and the 
quality of service within this range; and improvements in the sensi- 
tivity of VHF receivers which also served to extend VHF service. 

UHF, by contrast, was in the initial stages of development. The 
first commercial UHF stations went into operation in September 1952 
in Portland, Oreg., employing transmitting equipment used by RCA 
in its experimental operations in Bridgeport, Conn. The UHF trans- 
mitting equipment available for immediate sale was generally low 
powered.°® 

Sets equipped to rec eive UHF carried an additional charge to the 
public of upw ard of $30; in addition, in many homes, an outside 
antenna was required. Moreover, various difficulties were experienced 
by the public with early VHF-UHF receivers and with converters, 
particularly with respect to reception of stations located in the upper 
portion of the VHF Matta, Furthermore, it was known at the outset 
that, for a given level of transmitter power, UHF signals did not 
extend as far as VHF signals; and this was particularly true in areas 
of steep terrain. Furthermore, UHF was more susceptible to “shad- 
owing” as a result of trees, buildings, and other obstructions. 

Despite the various obstacles facing UHF, there was substantial 
interest in entering the new service. As of July 1, 1953, 240 stations 
in the UHF had been authorized by the Commission. These were 
distributed among communities with one or more operating prefreeze 
VHF stations, and among communities with no operating stations. 

As described in chapter 5 of this report, UHF has not succeeded 
in integrating itself as part of a nationwide competitive television 
system. The problems created by the inability of UHF stations to 
compete with VHF stations attract ted wide public attention and were 
the subject of extensive Commission and congressional proceedings. 

During 1954 and 1955, the Commission considered numerous widely 
divergent proposals but found none which merited adoption without 
extensive study and evaluation. In view of the nationwide scope of 
the problem, the widespread disagreement as to how it should be 
solved, and the need for consideration initially on a broad, overall 
basis, the Commission, on November 10, 1955, instituted rulemaking 
(docket 11552) to review the entire television-allocation system. 


1. Long-range program 

On June 26, 1956, the Commission concluded that the proposal to 
shift all television broadcasting, or broadcasting in a substantial 
portion of the country, to UHF offered the most hope for a long- 
range solution. The Commission was of the view that if suitable 
means could be found to move all television to UHF and if UHF could 
be sufficiently developed to permit the elimination of VHF channels 
without an overall loss of service, substantial advantages could be ex 
pected. All stations would be able to compete on a more nearly compa- 
rable technical basis, the coverage of competing stations would likewise 
be more comparable than at present, and competitive opportunities 
among stations for program and revenue sources would improve. 
Also, ‘the crucial problem of receiver incompatibility would be elim- 
inated, and the exclusive use of the UHF band would add to the 
number of stations which could eventually be built. 


2 Generally, transmitters with rated power of only 1 kilowatt were available. 
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However, the Commission cautioned that before any final deter- 
mination could be made to use the UHF band exclusively, or in a 
major portion of the United States, further study of the feasibility 
of the proposal was necessary, both as to UHF’s capacity to provide 
a complete service and as to the means of minimizing cost and dis- 
location both to the public and to industry during the transition 
period. Interested parties were, therefore, invited to submit com- 
ments and data. The Commission also called upon various segments 
of the TV broadcasting and manufacturing industry (the National 
Association of Radio and Television Broadcasters, Radio-Electronics- 
Television Manufacturers Association, and the Association of Maxi- 
mum Service Telecasters, Inc.) to assist in obtaining factual infor- 
mation upon which the full technical potentialities of UHF could be 
determined. 

In response to this request, by January of 1957 these organizations 
had formed a special industry group, known as the Television Allo- 
vations Study Organization ( +t ASO), whose objectives were the devel- 
opment of information and engineering principles based upon present 
and potential UHF and VHF service which would help the Commis- 
sion determine the soundest approach to TV channel allo cations. 

2. Interim program 

The Commission also concluded that, since it would be a number 
of years before this long-range solution to TV problems could be 
resolved or an extensive transition to UHF started, interim action 
should be taken to make such improvements in the existing allocation 
system as would be likely to result in expansion of service and improved 
opportunities for effective competition among a greater number of 
stations. 

As one immediate step, the Commission decided to institute rule- 
making to examine proposals for the reallocation of TV channels on 
a case- by- vase basis in some 13 localities, and also to consider requests 
for channel changes in other areas. In some of the 13 cases, it pro- 
posed to enhance the opportunities for more effective competition 
and improvement in the TV situation by adding VHF channels. In 
others, it proposed to delete VHF channels in order to make the com- 
munity dependent in whole or in part on UHF. In some cases, the 
Commission believed it would be possible to improve the situation 
by deleting a VHF channel from one area to make it all UHF and 
shifting it to another community in a VHF area to provide an addi- 
tional outlet. 

The Commission reached conclusions in all 13 cases and in many 
others. Since some of the conclusions affected existing stations, the 
stations were afforded an opportunity for hearing, as required by 
the Communications Act, if they did not consent to the proposed 
modifications affecting them, In such cases the Commission delayed 
final action until further necessary procedures were completed. 


E. ACCESS OF SMALL COMMUNITIES TO TELEVISION SERVICE 


Aside from the lack of adequate competitive facilities, television 
growth has been hampered by the relatively high cost of equip- 
ment and programing. ‘These economic factors, among others, have 
served to restrict sharply the number of communities with local tele- 
vision outlets. 
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Various techniques have been developed to meet community needs 
for television service, particularly in areas distant from urban cen- 
ters and in communities isolated from television service by mountain- 
ous terrain. One such technique is the community antenna system 
which provides television service at a fee to subscribers. A community 
antenna system does not broadcast programs but picks up programs 
of stations and sends them by cable to the homes of subscribers. Sev- 
eral hundred community systems are currently in operation, mainly 
in isolated communities of less than 5,000 population. 

The Commission has authorized the use, under specified conditions, 
of “satellite” and “translator” stations. These stations are intended 
to provide service with ne ‘latively inexpensive equipment. Satellite 
stations may operate on locally assigned VHF or UHF channels; 
they carry little or no local programing and may limit their broad- 

casts to duplicating the programs of a parent sti ition. As of July 1, 
1957, some 19 satellites (14 VHF and 5 UHF) were on the air. 

As a means of extending TV service to remote areas, the Commis- 
sion on May 23, 1956, provided for so-called “translator” stations. 
These st: itions employ low-powered equipment to pick up the programs 
of any TV station operating on a VHF or UHF channel and convert 
(or translate) them for rebroadcasting on one of the upper 14 UHF 
television channels (channels 70 to 83). The average cost of a trans- 
lator runs between $5.000 and $6,000. Since translators have no local 
studios and originate no local programs, operating costs are also low. 
As of July 1, 1957, 41 translator stations were on the air, 33 additional 
authorizations were outstanding, and applications on file totaled 49. 
The translator stations operate mainly in the Western States. 

The signals of TV stations may also be received and retransmitted 
to unserved areas by means of amplifying transmitters or “boosters.” 
Booster operations differ from translators in that the programs re- 
ceived from VHF and UHF stations within range are not rebroad- 
cast on another channel but are simply amplified and retransmitted 
on the same channel used by the station whose programs are picked 
up. On June 27, 1957, the Commission decided that such operations 
should be authorized to enable UHF stations to improve their grade A 
service. 

F., ADOPTION OF COMPATIBLE COLOR 


In 1950 the Radio-Television Manufacturers Association directed 
the National Television Systems Committee (NTSC) to develop new 
and compatible color TV specifications. The NTSC was an associa- 
tion of engineers and scientists; its members included representatives 
of many companies engaged in the at icture of TV equipment. 
The specifications dey veloped by the NTSC were submitted to the 
Commission and finally adopted on December 17,1953. 

Progress has been made in the development of color telecasting, 
with RCA taking a leading role in this-field. As of July 1957, ap- 
proximately 250 stations were equipped to handle network colorcasts, 
and about 50 stations were equipped to broadcast their own live color 
programs. Both NBC and CBS originate color programs regularly. 

While color television has grown, it has not yet been firmly es- 
tablished on a mass-market basis. As of mid-1957, there were ap- 
proximately 200,000 color sets in use. Industry sources differ sharp- 
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ly as to when a major break-through will take place in the sale of 
receivers 
G. NONCOMMERCIAL EDUCATIONAL TV STATIONS 


The Commission’s sixth report and order provided for noncommer- 
cial educational TV stations, and made channel assignments to 242 
communities.t These channel assignments were “reserved” for the use 
of educational television. On May 11, 1953, the Commission reaffirmed 
that generally such reservations would continue “indefinitely,” point- 
ing out that, because educational institutions require more time than 
commercial interests to prepare for TV operation, a reservation of 
channels was necessary. At the same time, the Commission indicated 
that if an application were filed to remove the reservation on a par- 
ticular assignment, the application would be considered on its merits 

Noncommercial educational television has attracted support from 
educators and community leaders. The Joint Committee on Educ: 
tional Television (JCET) has been organized to promote the develop- 
ment of educational television, and substantial financial support has 
been received from local and State governments, educational institu- 
tions, and private foundations. In addition, some commercial broad- 
casters have provided facilities and programs for the use of educa- 
tional television. As of July 1957, 24 educational stations (19 VHF 
and 5 UHF) were operating. In addition, 25 construction permits 
were died tanding and 8 applications were pending. 

Recently considerable interest has also developed in the use of non- 
broadcast closed-circuit television for in-school use. 


H. SUBSCRIPTION TELEVISION 


A major departure from the established pattern of advertiser-sup- 
ported television has been urged by proponents of subscription tele- 
vision. ‘The proposal is that television frequencies be authorized for 
the broadeast of programs in “scrambled” form, the proper rec eption 
of which would require the payment of a charge by the viewer. The 
Commission authorized a public test of subscription television in Chi- 

ago as early as 1949. 

On February 25, 1952, Zenith Radio Cor p. filed a petition with the 
Commision to authorize the use of frequenci ies allocated to television 
broadcasting for subscription TV, and on February 10, 1955, the Com- 
mission instituted rulemaking (Docket No. 11279). Subsequently, on 
May 23, 1957, the Commission issued a Notice of Further Proceedings 
in which it set forth that proposals for 3 different systems had been 
received: “Phonevision,” sponsored by Zenith and its associated Teco, 
Inc.; “Subseriber-Vision,” sponsored by Skiatron Electronics and 
Television Corp.; and “Telemeter,” sponsored by International Tele- 
meter Corp., owned by Paramount Pictures, Inc. The record disclosed 
basic disagreement between the parties who claimed that subser iption 
television would provide a beneficial supplement to the programing 
available to the public and increase the financial resources avail: ible 
to support te ‘levision, and the parties who contended that it would 
seriously impair the capac ity of the present system to continue to pro- 
vide “free,” advertiser-financed programing.® 


‘Approximately a dozen additional assignments were made after July 1952. 
*>Among others, ABC, CBS, and NBC each expressed strong opposition to authorizing 
subscription television. 
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The Commission tentatively concluded that it had legal authority 
to adopt a subscription television system, if it found that such action 
would be in the public interest. The Commission held, however, that 
such a determination could not be made without trial demonstrations. 
Thus, it stated: 


We believe that an adequate trial demonstration of sub- 
scription television in operation is indispensable to a soundly 
based evaluation of its acceptability to the public, its capacity 
to enlarge the selection of program fare, now or foreseeably, 
available under the present system, its significance as a pos- 
sible additional source of financial support for continued ex- 
pansion of the Nation’s television services, its potential 
impact, beneficial or otherwise, on the established television 
system and its mode of operation in actual practice. 


Accordingly, the Commission raised a series of points upon which 
it requested information and judgments from interested parties. 
After detailed consideration of the materials filed, the Commission, 
on September 18, 1957, issued a public notice which stated in part: 


The Commission, at a special meeting on September 18, 
directed preparation of a document looking toward accept- 
ance and consideration of applications from the present or 
proposed television stations requesting authorization to con- 
duct trial subscription TV operations on a limited basis, 
for a period of 3 years, subject to the furnishing of pertinent 
detailed information and controlled conditions to be set forth 
in the document (docket 11279). Applications will not be 
acted upon prior to March 1, 1958. This action does not con- 
stitute a commitment that any applications will be granted 
nor does this action constitute adoption of a final order. * * * 


While the Commission was debating the merits of permitting the 
use of television frequencies for subscription television, considerable 
interest developed in closed-circuit subscription television. Under 
this technique, the service is brought into the subscriber’s home by 
cable. Closed-circuit subscription television appears to be outside 
of the Commission’s specific jurisdiction, except to the extent of pre- 
scribing limitations on radiation which may interfere with authorized 
radio services. 


I. OVERALL VIEW OF TELEVISION DEVELOPMENT 


The first commercial television stations went into operation in 1941. 
A decisive turn in the economic development of television came in 
1948, with the advent of national networking. Since 1948, television 
has assumed a foremost position as a national advertising medium, 
receiving over $1 billion in annual advertising expenditures. As of 
mid-1957, there were over 40 million homes with a television receiver, 
or approximately 80 percent of all homes, and the public in the aggre- 
gate had invested over $15 billion in the purchase, installation, and 
servicing of sets. The average television family had its set tuned in 
an average of 5 hours per day. Within a few short years television 
had significantly affected the leisure pattern of the average American 
home, with consequent repercussions on reading, movie attendance, 
sports attendance, and other pursuits. | 
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Various developments testify to the dynamism of the new medium. 
Typical of these are the use of television in industrial and business 
operations; subscription television ; educational television; and color 
television. 

One major structural weakness, however, is present in television— 
the limited potentiality for station growth. ‘Television development 
began in the VHF frequencies; however, this same portion of the spec- 
trum is needed for other services as well (public safety, maritime, 
industrial, ete.). Thus, the Commission eventually could only allo- 
cate 12 channels to VHF; on these channels, the Commission assigned 
500 commercial stations. From the outset, the Commission empha- 
sized that these stations were far too few for a fully competitive, 
nationwide television system with adequate opportunity for multiple 
stations in larger communities, and with as many communities as 
possible having their own local stations. Accordingly, the Commis- 
sion assigned 70 channels and approximately 1,500 stations in the 
UHF. In many communities, VHF and UHF stations were “inter- 
mixed” to prov ide an adequate number of facilities. 

For a variety of reasons UHF failed to develop commercially as ex- 
pected. Thus, of 475 commercial stations in operation as of mid-1957, 
the great majority (389) are inthe VHF. In effect, television is con- 
fined to the 12 VHF channels, unless some way can be found to make 
operation in UHF commercially feasible. The Commission has 
initiated various long-term and immediate measures, designed to solve 
this fundamental weakness in the television structure. 

The relative shortage of facilities has important repercussions for 
the development of the industry and for regulatory policy. Tt has 
tended to aa internetwork competition, the opportunities for the 
development of nonnetwork program suppliers, the development of 
local programing, and the opportunities for growth of local com- 
munity outlets. In brief, the shortage of ‘station facilities his 
militated against the full development of a nationwide, competitive 
television System. 


II. Component OPERATIONS OF THE BROADCASTING SERVICE © 


The program fare viewed by the public under the American system 
of commercial television broadcasting results from the complex in- 
termeshing of a number of entities, the chief of which are the adver- 
tiser and adve rtising agency, the television network, the commercial 
television station, the independent program producer and syndicator, 
the station representative, and the common carrier providing inter- 
connection. ‘These operational interrelationships are briefly de- 
scribed herein. The advertiser, advised by the advertising agency, 
provides the economic support for the telecasting system. Station 
facilities are used for three broad classes of advertising, known in the 
industry as network, national spot, and local. The television station 
is licensed by the Commission to operate in the public interest and may 
be, and in fact is, conducted as a business venture. The stations en‘er 
with limited exceptions, into an affiliation relation with a network; the 
network provides a broad progam service, acts as agent for the sale of 
the station’s time as part of the network line-up to the advertiser de- 


*Noncommercial educational television and subscription television are not discussed 
as they lie outside the main area of inquiry of the Network Study Staff. 
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siring national coverage, and arranges with A, T. & T., the common 
carrier. for interconnection to deliver the network program service. 
The station employ sa second sales agent, the station re presentative, to 
sell its time to national spot advertisers. P rograms created especially 
for television are produced by the network, the station, the advertising 


agency, and the independent program pac ‘kager. The film syndicator 
sells film progr aming, either theatrical feature film or film made es- 
pecially for television, to the advertiser, the network, or the station. 


Ww hile the programs may be pure hased or produced in the first instance 

y the station or net work, it is the advertiser who in the last instance 
bears their cost, except to the extent that some programs are carried 
on a sustaining (unsponsored) basis. 


A. THE ADVERTISER AND ADVERTISING AGENCY 


The American system of commercial television broadcasting is sup- 
ported by the advertiser’s purchases of programs and st: ition time. 
These expenditures are made so that the advertiser may present a 
commercial message concerning his product to the television audience. 
The expenditures of the national and the larger regional and local 
television sities are directed and placed by “the advertising 
agency. The advertisers’ expenditures for television time and pro- 
grams have grown in spect: soil ar fashion from year to year. In 1949 
they totaled $58 million; in 1955 over $1 billion; and $1.2 billion in 
1956. In the course of 8 years (1949-56) television advertising ex- 
penditures have increased from 1.1 percent to 12.6 percent of the 
annual volume of advertising in all mediums.’ 

The television audience is attracted by the program. One form 
of television advertising consists of the purchase by the advertiser 
of a program, calculated to draw an audience of desired size and com- 
position, from one of the various program services. The program 
is presented together with the commercial message, in one or more 
markets after purchase of station time. These peveree are gen- 
erally of 30 or 60 minutes duration. The existence of a program 


schedule viewed by the public generates other types of advertising 
which do not require progr 1m sponsorship. A number of advertisers 
purchase “participating” announcements which are interspersed 


throughout an indiy ‘dual program, such as a theatrical film, scheduled 
in one or more television markets. The advertiser may also purchase 
“adjacencies” or commercial spot announcements (generally of 8, 20, 
or 60 seconds duration) from a station or group of stations for pres- 
entation in the intervals or “breaks” between programs. The audi- 
ence-pulling powers of the programs surrounding the adjacency 
largely determine the desirability of such spot announcements for the 
advertiser 

The national television advertiser can secure national coverage by 
purchasing time from a network organization. This time may be 
purchased in conjunction with the presentation of a sponsored pro- 
gram, or as part of a network program containing participating an- 
nouncements. One of the network’s functions is that of sales agency 
for some 200 television station affiliates which collectively provide 
coverage of almost all television homes in the United States. In many 


7 Printers Ink, Advertisers Guide to Marketing, 1958, pp. 54—55. 
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instances, two or more advertisers share the sponsorship of a network 
program, and networks provide several different kinds of sponsorship 
arrangements. Or, the national and regional advertiser may buy time 
on individual stations through the station representative, a second type 
of sales agency for the station. These sales made through station 
representatives are referred to in the industry as “national spot” sales 
and may consist of participating or spot announcements or program 
sponsorship. “Spot” refers to the practice of placing the advertising 
in selected markets. Spot programs are placed by national or regional 
advertisers on selected groups of stations ranging, according to the 
preference of individual advertisers, from a small number to. lineups 
comparable with those of the network. ‘There is an even wider range 
in the number of ordered stations for spot announcements; the cam- 
paign of some spot advertisers may include virtually all television 
markets. The local advertiser may purchase time from the television 
station in hiscommunity. These “local” time sales may also consist of 
announcements or program sponsorship. 

Network advertising is the chief form of television advertising, 
accounting for 45 percent of time sales and half of total estimated tele- 
vision advertising expenditures for time and programs. The national 
advertiser predominates as the main advertising force in the industry 
through his purchases of network and national spot advertising. 

The number of television advertisers purchasing network time is 
relatively limited, numbering around 350 in 1956.8 The top 50 net- 
work advertisers purchased almost three-quarters of network gross 
time billings in 1956. The Television Advertising Bureau reports 
that 4,400 advertisers purchased national spot in 1956. The top 50 
national spot advertisers in 1956 purchased, according to these trade 
figures, over 45 percent of n: ational spot gross time billings.’ Most of 
the large network advertisers also use national spot. Thus, since some 
advertisers are in the top 50 in both groups, fewer than 100 advertisers 
order the major share of network-national spot advertising. Similar 
detailed figures are not available for local television advertising al- 
though it is known that a large number of individual advertisers are 
involved, 

The large national advertiser places his advertising through an 
advertising agency, although he may employ a substant ial advertising 
department of his own. The agency function is that of a profes- 
sional counselor for its client and it 1s authorized to act in behalf of 
the client as provided in the client contract. The modern advertising 
agency serves as a general marketing adviser for a client. Starting 
with the nat ure of the commodity or service to be : advertised, and the 
budget available for advertising, the advertising agency is expected 
to develop a plan, which may include the following: the medium or 
media to be e mployed, the frequency of such use; in radio or television, 
such details as the stations or network, and the program and time to 
be sought: and the commercial theme of the campaign. Both in con- 
nection with the development of the advertising plan and _ subse- 


®For a listing of these network advertisers, see Television Magazine Data Book, 1957, 
March 1957, pp. 55—89. 

®*Gross time billings are caleulated at the one-time time rate, and do not include talent 
or production costs. They do not represent actual (net) time charges paid by the adver. 
tiser which may be lower by 25 percent or more. The figures in this paragraph are based 
on data in Printers’ Ink, Advertisers Guide to Marketing for 1958, pp. 221-235, and 
Television Factbook, 1957 fall-winter, No. 25, p. 29. 
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quently, the advertising agency may undertake extensive research and 
promotion for the client and recommend public relations and mer- 
chandising activities. 

After the plan is approved, the advertising agency represents the 
client in the business transactions with the advertising media. Thus, 
it may contract with a network for the purchase of station time (fa- 
ae contract). Within the limits specified by the networks with 

respect to “required” stations, each individual network station which 
will carry the program is determined by the : advertising agency, sub- 
ject to advertiser approval. If the program is to be supplied ‘by the 
network, the agency also signs a program contract with the network. 
The agency has numerous functions in connection with the program, 
even if supplied by the network; this includes approval of talent and 
scripts, attendance at rehearsal, integrating commercials, ete. In 
other cases, the client may decide to obtain a program from a non- 
network source. In a few instances, the agency itself has produced 
the program although this practice is less prevalent than during the 
earlier period in r: adio. More typically, the agency will “screen” pro- 
gram ideas in the form of pilots from a great variety of sources and 
recommend a specific program series. It then contracts for and super- 
vises the development of the program selected. The advertising 
agency also cooperates with the network in obtaining clearances from 
the stations chosen for the campaign; the agency may send repre- 
sentatives directly to the stations to attempt to persuade them to clear 
for the program. Another of the agency functions is to originate 
and supply the commercial messages for each program. 

The income of an advertising agency is derived from a 15- percent 
commission on the sum payable to the media. In television, this in- 
cludes time, program, and production costs. In addition, the agency 
may receive additional revenues from the client for research and 
other special services. 

Advertising agencies play a key role in the advertising field. In 
effect, they represent the demand side for such service. In broadeast- 
ing, they maintain close relationship with networks, stations, national 
spot represents itives, program producers and suppliers, and talent 
agencies. There is no reported instance where a network has ac- 
cepted an account unless handled by an advertising agency. 

There are approximately 3,000 advertising agencies in the United 
States. According to a study by the staff of the Antitrust Subcom- 
mittee of the House Judiciary Committee, 15 leading advertising 
agencies in 1955 handled close to 50 percent of all television advertis- 
ing billings. 

B. NETWORKS 


Network organizations integrate stations into a nationwide inter- 
connected system, or “network.” The principal functions performed 
by a network are: the sale of time or facilities of affilated stations to 
network advertisers; the production or supply of a comprehensive 
program service to stations, including both commercial and sustaining 
or public service programs; and the provision of means for inter- 
connecting the affiliated stations via the facilities of A. T. & T., so that 
the programs may be broadcast simultaneously to a substantial portion 
of the Nation’s population. 
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Network organizations, as such, are not specifically regulated by the 
Commission. “However, following the chain broade asting investiga- 
tion, the Commission promulgated rules governing stations affiliated 
with a network. These rules, obviously, have also served to regulate 
many of the practices of the networks. Also, the stations owned by 
the networks are subject to the same regulations as are other stations. 

The Commission has recognized networking as an integral part of 
the American system of broade asting. Networ king was ‘the -atalyst 
which brought about wide public acceptanc e of the new television 
medium. By linking together individual stations throughout the 
Nation, networks establish a national communications system. 
Events of nationwide and worldwide importance can be instantly 
brought into each home. In addition, networks bring to the national 
audience ad: aily programing service of a cost and quality which is 
made economically feasible by the millions of homes reached by each 
individual program. 

The three national television networks in operation since 1948, are 
American Broadcasting Co. (ABC), Columbia Broadcasting System 
(CBS), and National Broadcasting Co. (NBC). <A fourth network, 
the Du Mont Network, was in operation until September 1955, when it 
terminated its national networking activities. More recently, several 
new organizations have entered the networking field, either on a 
regional or limited basis or to provide specialized program service. 
These include: the National Telefilm Associates (NTA) which pro- 
vides a limited schedule of film programs mailed to the stations; the 
Sports Network, providing college and professional sports entertain- 
ment in certain regions; and Program Service, Inc., which is seeking 
to provide a live-program service, primarily to unaffiliated stations in 
the larger markets. 

For the present, the three organizations, ABC, CBS, and NBC, are 
clearly predominant in the national networking field. Each of these 
networks has a counterpart which is also e ngaged i in radio networking; 
and each has been in the radio field from 1926-27." ABC formerly 
was the Blue Network of the National Broadcasting Co.; as a result 
of the chain-broadcasting investigation (1938-41) the Commission 
required divestiture, and the sale of the network was approved in 
1944. In 1951, ABC sought and obtained approval to merge with 
United Pesan Theaters, the largest owner of motion- picture 
theaters. 

The CBS television network is a division of Columbia Broadcasting 
System, Inc. The company, in addition to the ownership and opera- 
tion of a number of broadcast stations, 1s engaged in the production 
and distribution of records and phonographs and radio receivers, elec- 
tronic research and development, production of films for television, 
and various other activities. Networking operation and station own- 
ership are, however, the prime source of revenues and income to CBS. 

NEC is a wholly owned subsidiary of the Radio Corporation of 
America (RCA). RCA is a nationwide and worldwide communica- 
tions organization. It is a leader in the production of radio and 
television receivers, transmitting equipment, and tubes. It has a 
variety of other interests, including records and phonographs, inter- 


% For a historical background on the network organizations, see FCC Report on Chain 
Broadcasting, 1941, pp. 9-29. 
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national radiotelegraph and radiomarine communication systems, and 
production of electronic equipment for ships and aircraft. RCA also 
operates the predominant patent pool in the radio field with cross- 
licensing arrange 7 a with other « ‘omip nies. 

As networks, ABC, CBS, and NBC operate in a basically similar 
fashion. Each network owns a limited number of television stations 
located in the top markets of the country, including New York, Chi- 
cago, and Los Angeles. ABC owns 5 stations, CBS owns 6, and NBC 
7. In order to establish a networking system, each network organi- 
zation depends primarily on some two-hundred-odd affiliates in the 
United States, Canada, Alaska, Puerto Rico, and Hawaii. Television 
stations eagerly seek network affiliation which is generally essenti: . 
for successful commercial operation; in mid-1956 all but 35 of the 431 
stations in the continental United States had a network affiliation. 
The essence of the network-affiliate arrangement is that it is a regular, 
daily, continuing relationship. The relationship is founded on an 
affiliation contract, which typically provides for the followi ing: 

(1) A recognition of the station as the network outlet in a 
specified community, with the station having the right of first 
call to all the programs of the network; 

(2) Station agreement to option to the network certain hours 
of time during the various segments of the broadcast day. During 
these option-time hours, a station agrees to accept all commercial 
network programing, under certain designated conditions; 

(3) The rate at which the time of affiliated station will be sold 
to network advertisers ; 

(4) The compensation payable to the station by the network 
for broadcasting network commercial programs; 

(5) The supplying by the network of sustaining (nonspon- 
sored) programs to stations, on a live or film basis; 

(6) A waiver by each station of a specified number of “free” 
hours, during which it agrees to carry network commercial pro 
grams without receiving payment ; 

(7) The undertaking by the network to deliver live network 
programs to the station by program transmission facilities leased 
from the A. T. & T. 

Under Commission rules, network affiliation contracts are limited 
to a maximum of 2 years, but may be renewed for successive periods 
of 2 years. 

Networks have various designations for their affiliates. One sig- 
nificant differentiation is between primary and secondary affiliates. 
A primary affiliate has the right of first eall to a network’s programs 
and usually has an option-time arrangement. The great majority of 
the affiliates of NBC and CBS are currently in this category. The 
term “primary” affiliate is also in common use to designate a st: ation 
affiliated with only one network, or a station which, if multiple af- 
filiated, takes the bulk of its network programs from one net OE 

He #4 approximately 35 affiliates, located in smaller markets, 
listed in a separate category. These extended aii plan (EMP 
sts eiouih oe ave the right of first call and option-time arrangements but 
are not included by the network in the category of primary affiliates. 
CBS has also had a “limited alternate” affiliation arrangement where- 
by CBS agrees, if the advertiser wishes, to permit its programs to be 
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carried by a station in a community also served by a regular affiliate 
of the network. The networks also have pe program arrangements 
with a limited number of stations, under which stations agree to carry 
one or more specific network programs. CBS does not list such sta- 
tions as affiliates on its rate card. 

A highly significant feature of an affiliate’s role in the NBC or 
CBS network is whether it is a basic or “must buy” station." Both 
of these networks require that sponsors purchase the facilities of ap- 
proximately 55 specified stations for each network program. These 
stations, located in the larger markets covering some 80 mig of 
the televi ision homes, are thus guaranteed access to virtually all net- 
work programs. The remainder of the affiliates are “optional” or 
“supplementary” stations.* An optional affiliate generally has access 
only to those commercial network programs for which the station is 
specifically “ordered” or purchased by the sponsor. The networks 
have sought in various ways to extend the network lineups and in- 
crease the access of all affiliates to network programs. Thus, the 
average lineup of NBC and CBS affiliates during 7 to 11 p. m. com- 
prises approximately 125 stations. 

Having persuaded the national advertiser to buy time on a number 
of its affiliates, the network then requests each of the ordered affiliates 
to clear time for the sponsored program. The station may accept 
the program for presentation at the designated time, offer to present 
it at other than the desired time, which may or may not be acceptable 
to the network, or refuse to carry the program. In general, the net- | 
works are able to obtain a high rate of station acceptance for their) 
programs. 

The majority of a network’s revenues, and the great bulk of its 
income, are derived from the sale of the time facilities of affiliated 
stations. In addition, networks have a major programing function. 
Part of the network program schedule is produced directly by the 
networks, and another part is supplied by other sources in which the 
networks have some economic interest. A third part is supplied by 
the advertisers, subject, however, to network agreement that the pro- 
grams meet the network’s standards of quality and that they are ap- 
propriate for the particular time segment. In all cases, the network 
has the final judgment as to whether a program will be included in its 
schedule. As a matter of network policy, certain programs (e. g., 
news) must be owned and controlled by the networks. Networks i 
rive substantial revenue from supplying programing and talent, but 
report an overall annual loss on these activities. 

A third source of revenue for the networks is the rental of produc- 
tion facilities, including studio time, sets and props, remote pickups, 
and the like for the use of network advertisers. 

With certain exceptions, the facilities’ contract price includes the 
cost of interconnection. That is, the advertiser typically does not pay 
a specific charge for bringing the live programs to most affiliates 
(aside from those im the Far West). 


ABC currently has a minimum purchase requirement fixed as a dollar amount, but 
doe ‘s not specify any particular station for most programs. 

2CBS divides its optional affiliates into two groups: “basic optional” stations, which 
are located in larger markets: and “optional” stations, including the remaining affiliates, 
except the EMP stations. A CBS sponsor is not obliged to purchase any specific number 
of basic optionals. 
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The three national networks have a net investment in tangible 
broadcast property of over $40 million. The total assets of the 3 or- 
ganizations, as of December 31, 1955, amounted to about $160 million. 
Both NBC and CBS have operated at highly profitable levels in recent 
years, while ABC within the past 2 years has broken even or made a 
slight profit. 

A key factor in network financial success is adequate access to sta- 
tion facilities, particularly in the top 50 to 100 markets. The limited 
number of competitive station outlets in these markets has hampered 
the growth of ABC, forced the withdrawal of the Du Mont network, 
and restricts the opportunities for new networks and for nonnetwork 
advertising. 

In addition to their networking activities and to ownership of sta- 
tions, each network has a film syndication division which sells film 
programs for nonnetwork use to national “spot” advertisers or to 
affiliated and unaffiliated stations. CBS and NBC are also the station 
representative for national spot sales for a small number of stations. 


C. STATIONS 


Stations are the basic units of the broadcasting industry; it is 
through their facilities that the viewing public receives a program 
service. Stations broadcast on publicly owned frequencies, under gov- 
ernmental supervision. Nevertheless, they retain wide latitude in 
respect to programing selection and commercial practices. 

Entry into station operation is closely regulated by the Commission. 
The sixth report and order sets out the number of TV stations that 
may broadeast in any community and the portion of the assigned fre- 
quency spectrum in which they may broadcast. The order also sets 
out the minima and maxima of transmitting antenna height and 
transmitting power, and these substantially determine the station’s 
coverage potential. If only one applicant files for an available tele- 
vision ‘assignment, and satisfies the Commission that he is legally, 
financially, _and otherwise qualified and that he will operate in the pub- 
lic interest, he receives a construction permit from the Commission. 
Before going on the air, if he has met all requirements, he receives a 
Commission license for a term of 3 years, 

If more than one applicant files for the same television assignment, 
the Commission is required by law to hold a formal proceeding to 
select the applicant best qualified. While the Commission has at- 
tempted to simplify the procedures, comparative hearings are expen- 
sive and time consuming. Some have extended over a period of sev- 
eral years, including final court review. 

The Commission, in granting the license, makes the affirmative 
finding that the “public. interest, convenience, or necessity” will be 
served thereby. The station licensee’s privilege of using the public 
air wayes bears with it the responsibility to operate the station in 
the public interest. At the end of each 3-year term, a licensee must 
give a formal accounting of his stewardship. He files for renewal of 
license, describing, among other information, his programing for a 
composite week during the last year of his license term. This is com- 
pared by the Commission with the program schedule which the licensee 
proposed at the outset of operation. Significant differences between 
the two are brought to the attention of the licensee and a reconcilia- 
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tion sought. In addition, any outstanding complaints filed against 
the station by the public or other interests are reviewed. With rare 
exceptions, station licenses have been renewed from term to term. 

The Commission’s control of entry extends to sale or transfer of 
station licenses. No such sale may be consummated without Commis- 
sion approval. The Commission must find the transfer in the public 
interest, but under the Communications Act the Commission may not 
refuse to approve a transfer on the grounds that a more qualified 
applicant may be available. 

For dire cause and after appropriate proceedings, the Commission 
may at any time revoke a station’s license. It may also issue cease- 
and-desist orders to enjoin a station from violations of Commission 
rules and regulations and for other specified causes. 

The licensee is entrusted with primary responsibility for selection 

of programing and the operation of the station. Stations are e 
to operate in a competitive business framework. While broadcasting 
is an industry affected with the public interest, it is not a common 
carrier. Rates and earnings are not subject to governmental regu- 
lation. Moreover, the Commission does not assess any license fee upon 
a station. The station’s sole obligation for use of Government spec- 
trum space is to operate in the public interest. 
V A station is a medium of communication, with a public responsi- 
bility to entertain, inform, and instruct. A station ‘ies serves as an 
advertising medium; it is a means of carrying a commercial Message 
into the home and of gaining popular acceptance of a sponsor’s com- 
modity or service. A jstation’s continued existence and financial 
well-being are dependent on the revenues derived from this advertis- 
ing function. 

The bulk of a station’s revenues come from the sale of “time”— 
i. e., use of the station’s transmission facilities. In the time period 
may be broadcast a commercial message, supplied by the advertiser, 
or a program, supplied by a network organization or by the advertiser. 
In a minority of the time units, the station itself provides the program, 
which it leases or produces, and sells program sponsorship or com- 
mercial participation to one or more advertisers. 

The station’s time-sales market is usually divided into three cate- 
gories: Network, national or regional spot, and local. Typically, a 
sale to a network advertiser is made through a network organization; 
and to a national or regional advertiser through the station’s national 
spot representative. The station itself, while participating actively 
in these sales, is primarily involved in sales to local advertisers. 
Usually a station charges a higher rate to a national advertiser—net- 
work or national spot—than to a local advertiser. 

The licensee needs attractive and varied programing to permit him 
to discharge his public-interest obligation ge build the audience 
or circulation, access to which is the inducement for the advertiser to 
order his facilities. Television is a voracious consumer of programs. 
The average television station programs for 109 hours a week, or 
5,600 hours a year. To illustrate the magnitude of the programing 
task, the entire current annual output of theatrical film from Holly- 
wood, programed without repetition, would fill less than one-tenth 
of the average station’s time. 

Basically, the station has three sources of television program fare: 
Programs which it produces locally by itself ; the network, which offers 
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a broad program service; and the independent program packagers 
and film syndicators. The stations are dependent upon outside 
sources—the networks, film syndicators, and other nonnetwork pro- 
gram suppliers—for more than four-fifths of the hours of programing 
they place on the air. The costliness of television programing 1s the 
principal factor which sharply limits local programing efforts by the 
station. A critical cost advantage is enjoyed by national program sup- 
pliers—such as the networks and film syndicators—which can achieve 
lower unit costs by the nationwide distribution of their product. 

Altogether, there were 475 commercial stations in operation as of 
mid-1957. For individual stations, station construction costs range 
from approximately $250,000 for regular stations ** in smaller com- 
munities to over $1 million for stations in major centers. Television 
stations, on the whole, have been profitable} An essential _require- 
ment for such profitable operation is affiliation with a network, which 
provides the station with a supply of daily programing fare and 
creates a mass audience for the station. The great majority of the 
commercial television stations now on the air are affiliated with one 
or more of the networks. Most profitable have been the 108 pre- 
freeze stations, located in large cities and established prior to 1952, 
many of which have enjoyed. unusually high profit levels during 
the past 5 years. Under normal circumstances, such high profit would 
attract substantial new entry, as in the case of AM radio which grew 
from approximately 900 stations in 1945 to 3,000 stations currently 
operating. Entry into television station operation is, however, effec- 
tively limited by the insufficiency of VHF channels and the difficulties 
experienced in UHF operation. 


D. INDEPENDENT PROGRAM PRODUCERS 


There are a large number of “independent” persons and firms— 
varying widely in size and scope of operations—who regularly engage 
in the business of creating, producing, and distributing programs for 
television. They are “independent” in the sense that they are not 
directly owned or controlled by the network companies and, usually, 
are not connected with any broadcast licensee. Recently, several in- 
dependent program producers have become the owners of stations, 
but, in the main, these companies are not engaged in broadcasting 
other than through their production and distribution of programs. 

These “independents” constitute a major component of the televi- 
sion broadcast industry. They produce and distribute a substantia] 
portion of the total of commercial programs broadcast by the net- 
works and stations. They are important to the public interest as they 
help to provide diversified sources of programing necessary to inde- 
pendent operation of stations as responsible units in the national tele- 
vision structure. 

Most of the product of these independents consists of programs 
made on film. However, some independent firms produce “live” pro- 
grams for exhibition on the networks, and, to a lesser degree, on 
stations. At present, each of the three national networks includes in 
its weekly schedule some “live” programs produced by nonnetwork 
sources. Also, a substantial number of the filmed programs included 


EE eEaNS of satellites and translator stations, which do not: originate local pro- 
graming. 





na y<4 <4 Qo T 


ns 
0- 
nn 
in 


“| 


rO- 


NETWORK BROADCASTING 47 


in network schedules are produced by firms which are not owned or 
controlled by the networks. In addition, the bulk of “syndicated” 
programs available to sponsors and stations for nonnetwork use are 
produced and distributed by independents. 

Independent program activities in television may be described gen- 
erally, under four headings: (1) syndication; (2) production and 
distribution of “live” programs—principally for network exhibition ; 
(3) production and distribution of “film programs” for network ex- 
hibition; and (4) distribution of “theatrical” film for television sta- 
tions. Several of the companies engaged in supplying independent 
programs confine their activities to ene of these categories, others en- 
gage in more than one and a few offer all four types of programs. 

The term “syndication” is used in television to describe the dis- 
tribution of film programs to sponsors, stations, and others for exhibi- 
tion as nonnetwork programing. It is usually applied to “television 
film” (film made especially for use on television) as opposed to 
“theatrical” film (film made originally for exhibition in motion- 
picture theaters). 

The normal “television film” program is made in episodes or seg- 
ments of approximately 28 minutes’ duration to fit into a half-hour of 
commercial time on a television station. The balance of the half- 
hour is used for commercial announcements. The program or series 
consists of a number of connected episodes and is generally exhibited 
once a week—usually in the same time period. The duration of a 
series is conventionally 13, 26, 39, or 52 weeks. 

A film program may have been produced for syndication or it may 
be a rerun of a series which has previously been exhibited as a net- 
work offering. It is not unusual for a program to run on the network 
during one season and then to be rerun as a syndicated program dur- 
ing the following seasons.’"As a result, the rerun or syndication 
rights to a popular network program are often an important subject 
of bargaining when the program is licensed for its initial run on the 
network. 

Syndication has developed into a highly organized and often luera- 
tive part of the television broadcasting business. The companies in- 
volved vary greatly in size. Some are organized to seek national dis- 
tribution of their programs. Others are virtually “one man” opera- 
tions. The larger companies maintain offices and sales forces in prin- 
cipal cities throughout the country, and distribute several programs 
simultaneously. They maintain direct contact with the stations and 
seek to sell their films in as many markets as possible. The price at 
which a film is sold in a market depends on the complex of competi- 
tive factors which are present in that particular market at the time of 
sale. As a result, the price of the film series is likely to vary from 
market to market according to market size and other factors. 

Syndicated film is.a-stapleof television and is necessary to an ade- 
one supply of programing for the industry. This is true even in 
the case where a Station is affiliated with a network. Networks do not 
provide program service throughout the entire broadcast day. The 
affiliate either must-produce.its own programs to fill out its schedule 
or must obtain them from “nonnetwork” sources. Also,-an~affiliate 
may not be included in the lineup of markets purchased by a network 
advertiser, Hence, all network commercial programs may not be 
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available to an affiliate. In other instances a station may choose to 
use some “network time” for local advertising purposes or it may de- 
cide that a particular network program is not suitable for its ‘local 
audience. Asa result of these factors, there are major “gaps” in the 
daily program schedules of most stations which must be filled. A 
principal source of supply for these gaps consists of film programs 
available through syndicators. 

Stations which are not affiliated with networks are, of course, very 
largely dependent on films to sustain their day-to-day operations. 
While some of the larger unaffiliated stations have purchased rights to 
backlogs of motion picture feature films and, thereby, have acquired 
a considerable supply of programs, they, too, must look to the syndi- 

cators for a substantial share of their daily program fare. 

In short, the independent film distributors supply the programs 
which comprise a significant part of the daily offerings of most of the 
television licensees thr oughout the country. 

Sales by syndicators may be to a single station ; they may be to 
small groups of stations; or they may ‘be on a “regional” or “na- 
tional” basis. Local sales are usually made to the station itself which, 
in turn, may sell the program to a local advertiser or may sell a num- 
ber of adjacencies or commercial positions to local advertisers to be 

varried in conjunction with the program. In other cases, an adver- 
tiser will purchase a program to be exhibited on several stations in a 
smal] geographical area. In the third situation, an advertiser inter- 
ested in reaching only a part of the country may purchase a program 
and exhibit it on a “regional” basis. And finally, a national adver- 
tiser who elects to use “national spot” may purchase a program and 
seek to clear time for its exhibition on stations throughout the country. 

Some syndicated films compete in “prime time” more commonly oc- 
cupied by network programing. This is especially true in the case of 
findependent or nonaffiliated stations. There have been instances 
where nonnetwork programs have obtained clearance, at varying 
times of the day, in markets equal to or greater in number than some 
of the more popular network programs. Generally speaking, how- 
ever, the national distribution of syndicated programs does not cover 
as many markets as does a network program. 

With few exceptions, television film series are first offered to the 
networks or to national advertisers for network exhibition. Most_ 
independent producers would prefer that their-product-run.first_on 
a network as the return from such exhibition is usually sufficient to 
pay the costs of production. Also, a network run enhances the value 
of a film series as a aynene ation property. If a film series obtains 
network exposure, its cost can be recovered within a comparatively 
short time. If the producer must look entirely to the “national spot” 
or “syndication” markets, it will frequently t take him much longer to 
get. back his investment in the films. 

The normal way in which film series are sold for network exhibition 
is that the independent producer makes a “pilot” film. This pilot is 
shown to advertising agencies, sponsors, and others who, if they accept 
the program will arrange for its network exhibition. In other cases, 
the series is sold directly to the network which, in turn, sells it to a 
sponsor for network exhibition. In the latter case, the network fre- 
quently acquires some financial interest in the program. An increas- 
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ing number of film series have been used by networks during recent 
years. Several of these are among the “top 10” network programs. 

A number of “live” network programs—including some of the most 
popular network offerings—are created and produced by independent 
packagers. Generally speaking, a “live” program is one which is not 
availak le for later rerun or syndication. 

“Live” program producers deal, almost. exclusively, with networks 
and their business arrangements differ from company to company 
and from program to program. As a very general statement, it may 
be said that the packager provides the creative or “above the line” 
elements involved in the program such as the idea, the script, the 
actors, directors, etc.; and the network usually provides the technical 
and production facilities—the “below-the-line” elements. 

“Theatrical” film has been a source of television programing from 
the start. However, it was not until about 2 years ago that the major 
motion picture companies made their backlogs of motion pictures 
available for television. Since that time motion pictures have ra- 
pidly gained public recognition as popular television programs. Most 
of the country’s s television stations now exhibit “theatrical” film on a 
daily basis. 

The distribution of the major backlogs of “theatrical” film has not, 
for the most part, been handled by the major distributors of “tele. 
vision” film. In some instances, it has been sold outright to new com- 
panies formed for the express purpose of distributing such film; in 
others it has been distributed by companies already engaged in the 
business; and in others the marketing of the backlog has been done 
by the motion picture company itself. 


E. NATIONAL STATION REPRESENTATIVES 


As has been indicated, a national advertiser may choose to purchase 
time on a network, or he may buy time directly from individual sta- 
tions “spotted” or scattered in various areas. Such advertising~is 
known as saticwal spot; the term “spot” referring to the selection of 
individual stations. A national advertiser may desire to “spot” his 
advertising because a concentrated sales effort is needed in certain 

arkets, because his product is not in distribution throughout the 
country, because he needs to reach markets in which the network has no 
affiliate or in which the affiliate has failed to clear, or for other reasons 
requiring more flexibility than the network provides. Firms have 
been established, known as station representatives, whose function it 
is to sel] the facilities of individual stations to national or regional ad- 
vertisers on a “spot” basis. 

Each television station contracts with a station representative for a 
term generally ranging from 1 to 3 years. The typical contract spec- 
ifies that all business pi: iced in a given portion of the station’s service 
area (usu: ally outside the home community or county of the station) 
is commissionable to the station represent: itive, whether he actually 
places the business or not. The commission allowed varies between 5 
and 15 percent, both on new accounts and on renewal of old accounts. 
No station representative contracts with more than one television sta- 
tion in a community. 

The station representative operates primarily through advertising 
agencies. He is equipped with a schedule showing the time avail- 
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abilities of each represented station. In addition, he has various 
pertinent information concer ing the station including: general pro- 
gram schedule, network affiliation, rates and charges, normal coverage, 
audience surveys, and studio and other station facilities. In addi- 
tion to its function of selling the time and facilities of the stations, the 
representative may advise the station on such matters as programing 
and promotion, rate structure, and personnel and organization mat- 
ters. 

The function of the station representative is to obtain national ad- 
vertising for the individual station. This advertising may take one 
of three forms: Purchase of commercial (“spot”) announcements; 
sponsorship of a program; and purchase of participations within a 
program. By far the predominant of these three forms of national 
spot advertising is the purchase of commercial announcements. These 
are purchased in time units of 8, 20, 30, or 60 seconds, with the adver- 
tiser supplying the content of. the announcement. The most sought 
after commercial positions are those adjacent to popular programs, 
since the advertiser thus has access to a large, ready-made audience 
created by the program; in practice, commercial availabilities adja- 
cent to network programs have attracted most advertiser interest. 
Thus, a station in a large market, affilated with CBS or NBC, has also 
been preeminent in national spot business. 

While national spot advertising consists primarily of commercial 
announcements, it also includes program sporsorship. An advertiser 

may sponsor a program on from 1 to as many as 50 or 100 stations. 
The program is placed on the individual stations through the spon- 
Sor’s advertising agency which, in turn, handles the transaction 
through each of the national spot representatives of the selected sta- 
tions. The program will usually be a film program, supplied by one 
of the firms engaged in TV film syndication, and is transmitted to 
each station by mail. National spot program sponsorship may also 
include sponsorship of news programs or of sports events. From 
time to time, also, national advertisers sponsor programs originated 
locally by individual stations. 

One practice which has developed in television is the participating 
program. With the widespread availability of feature film programs, 
usually 60-90 minutes in length, stations have sold “positions” or 
“participations” in these programs to multiple sponsors. Frequently, 
the advertisers in one program may be both national or regional, and 
local. Such participations, as is true of other national spot adver- 
tising, are sold largely through the station representatives. 

There are over 30 firms engaged in the national station representa- 
tive field. The number of stations represented by 1 firm ranges from 
1 to 39. NBC and CBS each has a spot sales division, representing 
its owned and operated stations and a small number of affiliated 
stations located, for the most part, in the top 50 markets of the 
country. 


F. INTERCONNECTION AND THE TELEPHONE COMPANY 


Presentation of “live” programs on a network basis requires a means 
of interconnecting stations so that the program, as it originates, can 
be simultaneously received and transmitted by each individual station 
on the network. This interconnection function is provided in the 
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main by the long-lines division of the American Telephone & Tele- 
graph Co. and by the associated Bell system companies (henceforth 
referred toas A. T.& T.). 

As part of its general communication service, A. T. & T. offers audio 
and video program transmission service, including interexchange 
channels, station connection, and local loops. Each network contracts 
with the A. T. & T. to deliver specified network programs to the con- 
trol board of each designated affiliate. The terms and conditions are 
under FCC regulation, as part of the Commission’s general authority 
over interstate and foreign telephonic communications. Tariffs de- 
scribing the service and the charges are on file with the Commission ; 
under the Communications Act the charges and regulations may not 
be “unreasonable” nor “unduly discriminatory.” 

A. T. & T. opened the video service for commercial hire on May 1, 
1948. As of January 1948 the interconnection service included only 
the cities on the eastern coast from Boston to Washington. By Janu- 
ary 1949, services had been extended to Pittsburgh, Cleveland, Buffalo, 
Toledo, Detroit, Chicago, Milwaukee, and St. Louis. Service was 
progressively extended to various parts of the country. By Janua 
1952, the transcontinental link from Omaha through Salt Lake City 
to San Francisco had been completed and additional cities had been 
added throughout the West and Middle West. 

At first, coaxial cable was relied upon by the telephone company as 
the principal means of intercity program transmission, but subse- 
quently there was a considerable shift to the use of microwave radio 
relay. At present A. T. & T. uses both, although predominantly radio 
relay. Prior to 1953-54, the supply of A. T. & T. program trans- 
mission facilities to individual cities did not keep pace with the de- 
mand for the service, with consequent problems for networks and sta- 
tions. The inadequacy of available A. T. & T. channels resulted in a 
rationing of facilities among the networks. More recently, A. T. & T. 
has succeeded in providing facilities in most areas of the Nation; less 
than two dozen affiliated stations are currently noninterconnected. 

In addition to the difficulties engendered during the time required 
by A. T. & T. to build its interconnection net, various other intercon- 
nection problems have risen for stations and networks. Some broad- 
‘asters wished to provide their own facilities interconnected with the 
A. T. & T. intercity facilities; A. T. & T. was unwilling to permit such 
interconnection and insisted upon a central, unified, common-carrier 
service. In addition, some stations and the smaller of the network 
organizations have frequently been concerned about the level and the 
structure of A. T. & T. rates in view of their major impact of these 
rates on their operations. 

The interexchange or intercity program transmission service is sold 
to the networks on an 8-hour consecutive-use basis at a charge of 
$39.50 per mile per month.'* Such contract service is now ordered for 
all but a few of a network’s affiliates. While the actual charge as- 
signable to any affiliate cannot be determined from the A. T. & T. bills, 
nevertheless the monthly charge allocable to an affiliate may average 
several thousand dollars monthly. It is by far the largest cost to the 
networks in servicing the station. The substantial cost affects the 
opportunities for affiliation of small stations and stations in areas of 


“ Including video and associated audio service, 
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widely scattered population centers; the interconnection charge is in 
the nature of a fixed charge and a station which cannot generate suf- 
ficient demand by network advertisers is unable to offset the charge 
through its network revenues. Normally, networks do not assess spe- 
cifically the interconnection cost against individual affiliates. Ob- 
viously, it is taken into account in the establishment of the standard 
compensation arrangement, with its provision for free or uncompen- 
sated hours on the part of stations. In addition, in an effort to offset 
the interconnection costs in cases where particularly high costs to the 
network are involved, or where the station is expected to have insuf- 
ficient traffic, a network will grant the station less advantageous com- 
pensation terms or may assess a monthly fee. 

In a minority of cases, stations have constructed their own private 
relays; arranged with another affiliate to take the network programs 
off the air; or contracted directly with A. T. & T. for interconnection. 

The A. T. & T. has over $200 million invested in program transmis- 
sion facilities. During 1956, the 3 networks, ABC, CBS, and NBC, 
paid about $36 million for the interconnection serv ice. 


1 This includes audio service. In addition, the networks contract for AM intercon- 
nection service. 





CHAPTER 3 
PERFORMANCE IN THE PUBLIC INTEREST 


I. Tue Srarurory Framework 


With the enactment of the Radio Act of 1927 * the Federal Govern- 
ment launched the first comprehensive scheme of regulation over radio 
communication. Congress had acted upon the assumption, firmly 
supported by existing practices, that “if the potentialities of radio 
were not to be wasted, regulation was essential.”? The plight in 
which radio found itself prior to 1927 was attributable to certain 
basic characteristics of radio communication. Available facilities are 
limited, The spectrum is simply not sufficiently large to permit un- 
restricted entry and use. Nor can the privileged users be permitted 
indiscriminate discretion over choice of frequency. In any geo- 
graphical area there is a fixed natural limitation upon the number 
of frequencies that can be utilized without interference. Conse- 
quently, some supervision in the allocation of frequency operation is 
essential. As the Supreme Court stated in Vational Broadcasting Co. 
v. United States (NBC case) : 


Regulation of radio was therefore as vital to its develop- 
ment as traffic control was to the development of the auto- 
mobile.* 


The Communications Act of 1934+ represented an attempt by Con- 
gress to consolidate the various statutes by which Congress had pre- 
viously supervised various modes of communication.’ The 1934 act, 
however, insofar as its provisions relating to radio broadcasting are 
concerned, derives in its essentials, from the Radio Act of 1927, and 
hence, the objectives of governmental regulation have remained sub- 
stantially the same since 1927. The Federal Communications Com- 
mission was created pursuant to the Communications Act of 1934 for 
the purpose of administering the provisions of the act.’ 

The basic purpose of the Communications Act of 1934 was “to 
secure the maximum benefits of radio to all the people of the United 
States,” and concomitantly thereto, the Communications Commis- 
sion was granted far-reaching powers to promote the vast. potentiali- 
ties of this medium.’ Significant provisions of the act delineate the 
scope and nature of the supervision to be exercised by the Commission 
and the conditions attaching to the use of a broadcast license. 


144 Stat. 1162 (1927). 

2See National Broadcasting Co. v. United States, 319 U. 8. 190, 213 (1943). (Herein- 
after cited as NBO v. U. 8. and referred to as the NEC case.) 

8Ibid. See also F. C. C. v. Sanders Bros. Radio Station, 309 U. 8S. 470, 474 (1940). 

448 Stat. 1064, 47 U. S. C., S. 151 et seq. (1934). 

‘The legislative history of both the Radio Act of 1927 and the Communications Act of 
1934 is discussed by Justice Frankfurter in the NBC case, 319 U. S. 190, 212-214 (1948). 

* See F. C. C. v. Pottaville Broadcasting Co., 309 U. S. 134, 187 (1940). 

748 Stat. 1064, 1066 (1934), 47 U. S. C., 8S. 151, 154 (1934), as amended, 47 U. 8S. C., 
S. 151, 154 (1952). 

8 See NBC v. U. S8., 319 U. S. 190, 217 (1948). 
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In general, the act is concerned with two basic themes: the licensing 
function and the role of the competitive element in the broadcast regu- 
latory scheme. Section 309 (a) provides that applications for broad- 
cast licenses are to be granted only if the Commission shall find that 
the “public interest, convenience, and necessity” will be served by the 
granting thereof. The “public interest” standard is, therefore, the 
primary guide to Commission regulatory action. Several sections of 
the act, however, refer to the relationship of competition to broadcast- 
ing and thus serve as further guides to Commission action and in- 
dustry practices. Section 313 provides for the applicability of the 
antitrust laws to br oadcasting, and section 314 provides for the “pres- 
ervation of competition” in radio communications. Section 3 (h) of 
the act states categorically that “a person engaged in radio broad- 
casting shall not, insofar as such person is so engaged, be deemed a 
common carrier.” These and other relevant provisions of the act are 
discussed where applicable in subsequent sections. 


II. Servicke In THE Pusiic INTEREST 


A fundamental premise of the American system of broadcasting 
is that there can be no proprietary right in any frequency or channel,’ 
that the spectrum is a natural resource belonging to the entire national 
public, and that the value to be derived from this concept would be 
destroyed by uncontrolled private exploitation. Frequencies may be 
used for private purposes only insofar as such use will benefit the 
public interests to be served.” In other words, the right of the pub- 
lic to service is superior to the right of any licensee to make use of 
any frequency or channel for his own private purposes. 


A. GENERAL 


The Communications Act provides explicitly that the touchstone 
governing the exercise of the Commission’s licensing power, source 
of the Commission’s most significant regulatory authority, is the 
“public interest, convenience, or necessity.” * The Supreme Court 
in the NBC case defined the “public interest” to be served under the 

Jommunications Act as that “interest of the listening public in ‘the 
larger and more effective use of radio.” ?* In Federal Communica- 
tions Commission v. Sanders Bros. Radio Station.” the Court indi- 
cated that— 


An important element of public interest and convenience 
affecting the issue of a license is the ability of the licensee to 
render the best practicable service to the community reached 
by his broadcast.** 


And the Commission has stated that the words— 


public interest, convenience, and necessity contemplate the 
most widespread and effective service possible.® 


® Communications Act, sec. 301. 

1 Communications Act, see. 307 (a). 

u Communications Act, secs. 303, 307 (a), 309 (a). 

12319 U. S. 190, 216 (1943). 

18 809 U.S. 470 (1940). 

4 [bid., p. 475. 

16 Sentinel Broadcasting Corp., 8 F. C. C. 140, 147 (1940). 
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Although the Supreme Court in the NBC case said that the public 

interest criterion— 

is as concrete as the complicated factors for judgment in such 

a field of delegated authority permit—** 
it has been necessary for the Commission, with the approval of the 
courts, to develop and employ definite and specific criteria for the 
resolution of the numerous issues which must be decided on the basis 
of the public interest standard. In WOKO, Inc. v. FOC. ‘The 
Court of Appeals for the District of Columbia gave the following 
useful summary of the operation of the public interest standard in 
the administration of the act by the Commission : 


The Congress of the United States, which has plenary 
power to regulate the radio industry, has designated the 
Commission as its administrative agent, because it is desired 
to have the regulatory work done by technically trained ex- 
perts, skilled and experienced in the technical duties of radio 
regulation. The Congress defined the scope of the authority 
of its agent, or, as is sometimes said, it established the stand- 
ard according to which the agent should act. The broad 
scope of authority, or standard of action, established by the 
Communications Act is that public interest, convenience, and 
necessity must be served. Within that framework the ad- 
ministrative agent is free to exercise its expert judgment; it 
cannot act unconstitutionally, for neither could its principal, 
the Congress, and the stream cannot rise higher than the 
source; 1t must proceed within the scope of the authority 
granted to it, that is to say, it must observe the standard 
esablished; and it cannot act arbitrarily or capriciously 
* * * The doctrine is that the act of the administrative 
agent is the act of Congress itself; as long as the agent stays 
within the boundaries of the standard and does not act arbi- 
trarily or capriciously * * *, It would be difficult, if not 
impossible, to formulate a precise and comprehensive defini- 
tion of the term “publ interest, convenience, or necessity,” 
and it has been said often and properly by the courts that the 
facts of each case must be examined and must govern its 
determination.”*® 


It has been recognized that a general standard applicable to an ever- 
changing social and business function such as broadcasting can never 
be crystallized into a fixed system of precise and detailed criteria. 
The court of appeals gave explicit support to this view in Pinellas 
Broadcasting Company v. FCC,” wherein it was stated: 

And it is also true that the Commission’s view of what. is best 
in the public interest may change from time to time. Com- 
missions themselves change, underlying philosophies differ, 
and experience often dictates changes. Two diametrically 
ovposite schools of thought in respect to the public welfare 
may both be rational * * *. All such matters are for the 
Congress and the executive and their agencies. They are 

#319 U. S. 190, 218 (1943). 

17153 F. 2d 623 (1946) ; affirmed in F. C. C. v. WOKO, 329 U. S. 223 (1946). 


‘* Ibid., pp. 628-629. 
1 230 F. 2d 204 (D. C. Cir. 1956). 
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political, in the high sense of that much abused term. They 
are not for the judiciary.”° 


Furthermore, the positive values to be gained from a flexible regu- 
latory scheme were noted by the Supreme Court in the NBC case: 


But Congress was acting in a field of regulation which was 
both new and dynamic * * * In the context of the develop- 
ing problems to which it was directed, the act gave the Com- 
mission not niggardly but expansive powers. It was given a 
comprehensive mandate to “encourage the larger and more 
effective use of radio in the public interest, * * *.” 

While Congress did not give the Commission unfettered 
discretion to regulate all phases of the radio industry, it did 
not frustrate the purposes for which the Communications Act 
of 1934 was brought into being by attempting an itemized 
catalog of the specific manifestations of the general problems 
for the solution of which it was establishng a regulatory 
agency. That would have stereotyped the powers of the 
Commission to specific details in regulating a field of enter- 
prise the dominant characteristic of which was the rapid pace 
of its unfolding. And so Congress did what experience had 
taught it in similar attempts at regulation, even in fields 
where the subject matter of regulation was far less fluid and 
dynamic than radio. The essence of that experience was to 
define broad areas for regulation and to establish standards 
for judgment adequately related in their application to the 
problems to be solved.” 


Recurring references by the courts and the Commission to the idea 
of service to the public as the primary objective of the regulatory 
scheme have tended to solidify this objective as the predominant in- 
gredient of the public interest standard. Such important regulatory 
themes as competition, diversification of broadcast station ownership, 
and broadcast licensee responsibility, while of major concern, should 
be considered, nevertheless, as secondary policies, which implement the 
basic service to the public goal of the public interest standard. 


B. DECISIONAL CONTEXTS 


Reduction of the broad public interest standard, and hence, the 
service to the public element, to concrete terms has been accomplished 
by the Commission in various administrative contexts: Allocation 
plans and other rulemaking proceedings, general policy statements, 
grant of license to sole applicant, license renewals, license transfers, 
license modifications, and comparative hearings involving mutually 
exclusive applications for the same channel. 

This emphasis on service has played a prominent role in the im- 
plementation of the Commission’s statutory duty to “encourage the 
larger and more effective use of radio in the public interest.” In 
its report and order of June 26, 1956, relating to selective deinter- 
mixture of VHF and UHF TV stations,“ the Commission set forth 


2 Ibid., p. 206. 

21319 U. S. 190, 219 (1943). 

2 Ibid., pp. 219-220. 

*8 Docket No. 11532. This report and order referred to the Sixth Report and Order, 
docket No. 8736, April 14, 1952, 17 F. R. 3905 (1952). 
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certain objectives considered essential to the development of a nation- 
wide competitive television system. In order of priority, these were: 
(1) All areas to have at least 1 service; (2) the largest possible num- 
ber of communities to have at least 1 local television station; and (3) 
multiple services to be made available in as many communities and 
areas as possible to provide adequate program choles to the public 
and to encourage the development of competition—among  broad- 
casters, networks, and other elements of the industry. Related to 
these objectives is the concept stressed in the NBC case: 


The “public interest” to be served under the Communica- 
tions Act is thus the interest of the listening public in the 
“larger and more effective use of radio.” * 


From the standpoint of some aspects of service, it is not crucial 
whether the broadcast source is a facility in the community of the 
pertioyies listening public concerned or one in a nearby community. 

ut with reference to other aspects of service, such as access of local 
talent and the presentation of local social and political issues, a sta- 
tion located in and identified with the local community as indicated 
by priority No. 2 is indispensable. Priority No. 3 is directed to a 
much fuller development of the concept of service in the interest of 
the local viewing public in that it introduces the element of choice 
among competing broadcast sources. 

Service to the public is a theme constantly expressed in other rule- 


making proceedings. In the 1941 Report on Chain Broadcasting the 
Commission stated : 


The regulations which we are promulgating are designed 
to preserve without loss the contributions of network broad- 
casting to the public and to affiliated stations, while ensuring 
that licensees will exercise their responsibilities under the 
law.”° [Italic supplied. ] 


And in its report and order of November 27, 1953, amending the mul- 
tiple ownership rules,” the Commission said: 


It is our view that the operation of broadcast stations by a 
large group of diversified licensees will better serve the public 
than the operation of broadcast stations by a small and lim- 
ited group of licensees.” [Italics supplied. ] 


Applicable sections of the Communications Act direct the Com- 
mission to administer the various licensing functions—grant of chan- 


* The TV allocation plan (sixth report and order, supra, note 1, p. III-8) thus sought 
three basic objectives: (1) Universal service—some service to all of the people; (2) the 
maximum number of local outlets; and (3) a maximum multiplicity of competing services. 
Lue to technical and economic factors, these goals are to some extent conflicting; hence, 
the continuing problem has been to seek a solution which will satisfy these multiple objec- 
tives to an optimum degree. It is to be noted, however, that priority was given to service. 
The table of assignments for the TV plan of fixed allocations, as contrasted with the AM 
allocation system of granting the use of frequencies on an application basis, was expected 
to accomplish the following definite objectives: (1) Permit a more equitable distribution 
and efficient use of channels; (2) reserve channels for future use in smaller communities 
which could not be expected to utilize local television service as rapidly as the larger 
cities; and (3) reserve channels for special educational use. To this end the Commission 
determined that the objectives of the sixth report and order could be best implemented 
by an intermixed, integrated system, utilizing both VHF and UHF channels, 

% 319 U. S. 190, 216 (1943). 

* FCC Report on Chain Broadcasting (1941), p. 88. 

“7 Docket No. 8967, in the matter of amending the rules and regulations relating to 
multi le = of AM, FM, and television broadcast stations. 

Ibid., p. 6. 
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nels, modifications, renewals, and transfers—in accord with the stand- 
ard of the “public interest, convenience, or necessity.” Application 
of this standard varies with the functional context. Where there is 
only one applicant for an available channel and such applicant is not 
barred by the multiple-ownership rules, it is necessary only that the 
minimum statutory requirements as to citizenship, character, finan- 
cial, and technical ability be satisfied for a finding that a grant to 
the sole applicant will be in the public interest.2? And the Commu- 
nications Act provides that a grant to a sole applicant may be author- 
ized without a hearing, if the Commission finds, on the basis of the 
party’s application, that the grant will serve the public interest.” 

With respect to license renewals, section 307 (d) of the act provides 
that— 


n the expiration é icens applicati 
Upon the expirat of any license, upon application 
rverefor, a renewal of such license may be grantec i 
therefor, 1 of h hi may be granted fron 
time to time for a term of not to exceed 3 years in the case 
of broadcasting licenses, * * * if the Commission finds that 
public interest, convenience, and necessity would be served 
thereby. 


In the renewal context the ability to meet the minimum statutory 
requirements has usually sufficed for obtaining Commission approval. 
The investment made by the existing licensee plus the advantage in 
maintaining the established service are considered weighty factors in 
favor of renewal.*! Unless the licensee should conduct his facility in 
such manner as to be clearly contrary to the public interest, the license 
will be renewed.** Recognizing the clear advantage generally ac- 
corded the existing license, there have been relatively few instances 
in which a new applicant has contested the renewal of an existing 
license as not being in the public interest and has made a simultaneous 
application for the channel.* 

When a licensee undertakes to make a sale of his station and the 
purchaser applies for transfer of the license, section 310 (b) provides 
merely that no such license shall be transferred— 


except upon the application to the Commission and upon 
finding by the Commission that the public interest, con- 
venience, and necessity will be served thereby. 


And further: 


but in acting thereon the Commission may not consider 
whether the public interest * * * might be served by the 
transfer * * * of the permit or license to a person other 
than the proposed transferee * * *, 


2° Communieations Act, sec. 308 (b). 

*® Communications Act, sec. 309 (a) (b). 

31 See Hearst Radio, Inc. (WBAL), 6 Pike and Fischer, Radio Regulation 994 (1951). 
(Hereinafter cited as “R.R.”) 

“The majority opinion in the WBAL case emphasized that the determining factor was 
the “clear advantage of continuing the established and excellent service now furnished by 
WBAL * * * when compared to the risks attendant on the execution of the proposed 
programing of Public Service Corporation, excellent though the proposal may be.” 6 R. R. 
994, 1034 (1951). The dissenting opinion of Chairman Coy notes the investment factor. 
Ibid., p. 1036a. The Supreme Court has upheld the authority of the Commission to refuse 
to renew a broadcast license where applicants have willfully concealed or misrepresented 
facts bearing upon their application. See, e. g., FCC v. WOKO, 829 U. S. 223 (1946). 

33 One of the. few instances was the Hearst Radio, Inc. (WBAL) case, 6 R. R. 994 (1951). 
In this connection see Ashbacker Radio Co. v. FCC, 326 U. S. 827 (1945). 
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Hence, the transferee is placed in a position similar to that of a sole 
applicant for an available channel and need only meet the minimum 
statutory requirements in order to satisfy the public-interest test. 

It is in the comparative hearing context that the Commission is 
afforded an appropriate forum for an exploration of the full range of 
factors which may contribute to or detract from the ability of a given 
applicant to serve the public interest. This proceeding permits the 
Commission to consider in the fullest degree the qualitative elements 
entering into service to the public. The comparative hearing arises 
out of a situation wherein there are a number of competing applicants 
for a single authorization and the Commission must select the one it 
considers best qualified to serve the public interest. In the initial 
stages of the proceeding those applicants not meeting the minimum 
statutory requirements or who may be barred by the multiple owner- 
ship rules are excluded. Hence, the remaining applicants will have 
all established their ability to serve the public i interest and the fune- 
tion of the Commission is to determine which of the applicants is 
best qualified to do so. 

After referring to the statement in FCC v. Sanders Bros. Radio 
Station that— 


An important element, of public interest and convenience 
affecting the issue of a license is the ability of the licensee to 
render the best practicable service to the community reached 
by his broadcasts **— 


the Supreme Court in the NBC case amplified the public-interest 
standard as follows: 


The Commission’s licensing function cannot be discharged, 
therefore, merely by finding that there are no technological 
objections to the granting of a license. If the criterion 
of “public interest” were limited to such matters, how could 
the Commission choose between two applicants for the same 
facilities, each of whom is financially and technically quali- 
fied to operate a station? Since the very inception of Fed- 
eral regulation by radio, comparative considerations as to 
the services to be rendered have governed the application 
of the standard of “public interest, convenience, or necessity.” 
See Federal caer eartater Comm'n v. Pottsville Broad- 
casting Co. (309 U. S. 134, 138). [Italics supplied. ] 


That the function of perk. among competing applicants is that 
of the Commission and not for the courts was expressed in the 
Pinellas case in the following words: 


The controversy is in an area into which the courts are 
seldom justified in intruding. The selection of an awardee 
from among several qualified applicants is basically a matter 
of judgment, often difficult and delicate, entrusted by the 
Congress to the administrative agency. The decisive factors 
in comparable selections may well vary; sometimes one ap- 
plicant is superior to another in one respect, whereas 1n 


” ‘309 U. 8. 470, 475 (1940). 
319 U. S. 190, 216-217 (19438). 
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another case one applicant may be superior to its rivals in 
another feature.” 


The procedural steps which the Commission must follow in arriving 
at its determination were summarized in 7'ampa Times Co. v. FCC :* 


The Congress conferred upon the Commission the task 
and the responsibility of evaluating comparative claims of 
mutually exclusive applicants. So long as it observes all 
procedural requirements, considers the issues, reaches rea- 
soned conclusions, and renders reasoned judgment, courts 
cannot superimpose their opinions upon these matters.* 


One of the most comprehensive statements on the nature of the 
comparative oe proceeding is found in the case of Johnston 
Broadcasting Co. - FOC wherein the court considered the public 
interest test to be applied and the process of decision to be followed 
by the Commission in making the determination: 


The principles which govern the interplay of administra- 
tive and judicial functions in a comparative consideration 
are basically the same as those which govern in the determi- 
nation of the qualification of a single ‘applicant. The Com- 
mission has wide powers and discr etion, but upon appeal the 
courts must determine whether its action was within its 
statutory authority and applicable constitutional limitations, 
and the findings, cone lusions, and decision must be such that 
the courts can exercise that jurisdiction. But the essentials 
to legally valid conclusions differ, as the 2 problems, 1 of 
bare “qualification, and the other of comparative qualifica- 
tions, differ. In respect to comparative decisions, these are 
the essentials: (1) The bases or reasons for the final coa- 
clusion must be clearly stated. (2) That conclusion must 
be a rational result from the findings of ultimate facts, and 
those findings must be sufficient in number and substance 
to support “the conclusion. (3) The ultimate facts as 
found must appear as rational inferences from the findings 
of basic facts. (4) The findings of the basic facts must 
be supported by substantial evidence. (5) Findings must 
be cate in respect to every difference, except those which 
are frivolous or wholly unsubstantial, between the appli- 
cants indicated by the evidence and advanced by one of 
the parties as effective. (6) The final conclusion must be 
upon a composite consideration of the findings as to the sev- 
eral differences, pro and con each applicant. ‘0 

In sum, we think that there are no established ¢riteria by 
which a choice between the applicants must be made. In this 
respect, a comparative determination differs from the deter- 
mination of each applicant’s qualifications for a permit. A 
choice can properly be made upon those differences advanced 
by the parties as reasons for the choice * * *.” 


38 Pinellas Broadcasting Co. vy. FCC, 230 F. 2d 204, 206 (D. C. Cir. 1956). 

37 tua Times Co. v. FCC, 230 F. 2d 224 (D. C. Cir. 1956). 

38 Tbid., 227. The Court noted in this opinion that the Commission had been given 
“wide seers of judgment”’ in the recent cases of Pinetlas Broadcasting Co. v¥. FCC, 230 
F. 2d 204 (1956), and McClatchy Broadcasting Co. v. FCC, 239 F. 2d 15 (1956). Ibid. 

99175 F. 2d 351 (D. C. Cir. 1949). 

 Ibid., pp. 356-357. 

41 Ibid., pp. 357-358. 
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Our view upon the foregoing matter rests upon the actuali- 
ties of a truly adversa roceeding, upon the difficulty, if 
not the impossibility, of dalaies a list of things in respect 
to which applicants may differ, and upon the practicalities 
of the Commission’s task. It is only commonsense to assume 
that adversaries with substantial interests at stake will over- 
look no advantage to be found in an opponent’s weaknesses. 
It is true that a few items upon which comparisons could be 
made might be prescribed, but such a list could not encompass 
every factual possibility.” 


Despite the reservations expressed in the Johnston case as to the 
feasibility of formulating an inclusive list of relevant criteria by 
which a comparative judgment can be made, the Commission must 
accept the responsibility for making such determinations, and, con- 
sequently, has been granted wide latitude in creating appropriate 
criteria of judgment. In the NBC case the Supreme Court spoke of 
this matter as follows: 


The act itself establishes that the Commission’s powers 
are not limited to the engineering and technical aspects of 
regulation of radio communication. Yet we are asked to re- 
gard the Commission as a kind of traffic officer, policing the 
wavelengths to prevent stations from interfering with each 
other. But the act does not restrict the Commission merely to 
supervision of the traffic. It puts upon the Commission the 
burden of determining the composition of that traffic. The 
facilities of radio are not large enough to accommodate all 
who wish to use them. Methods must be devised for choos- 
ing from among the many who apply. And since Congress 
itself could not do this, 1t committed the task to the Dou: 
mission.* 


In a recent statement the Chairman of the Commission has out- 
lined the basic list of criteria for judgment in comparative cases after 
noting the Commission’s responsibility for this function : 


Congress in the Communications Act of 1934 or its several 
amendments refrained from laying down definitive criteria 
to guide the Commission in selecting the best qualified appli- 
cant among several competing for a particular channel or 
facility. Instead, it has left that task to the Commission to 
work out under the applicable standard, the public interest, 
convenience, and necessity. 

A list of the comparative criteria, which have been evolved 
and employed by the Commission in the comparative tele- 
vision cases, will include the following: Proposed program- 
ing and policies, local ownership, integration of ownership 
and management, participation in civic activities, record of 
yast broadcast performance, broadcast experience, relative 
fikelihood of effectuation of proposals as shown by the con- 
(acts made with local groups and similar efforts, carefulness 
of operational planning for television, staffing, diversification 


“Tbid., p. 358. On the point of the factors or issues the Commission is obliged to 
consider, see also Clarksburg Pub. Co. v. FOO, 225 F. 2d 511, 514-515 (D. C. Cir. 1955) ; 
Pinellas Broadcasting Co. v. FOC, 230 F. 2d 204 (D. C. Cir. 1956) (dissenting opinion). 

“319 U. S. 190, 215-216 (1948). 
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of the background of the persons controlling, diversification 
of control of the mediums of mass communications.“ 


It is apparent that such a list establishes only a useful point of 
reference in enabling the Commission to develop the comparative 
hearing issues on a rational basis. The enumerated factors do not 
constitute a final and complete list of all the criteria which may be 
usefully employed in making a determination. These factors have 
been gradually developed over the years as the Commission has gained 
new insight into relevant issues in comparative proceedings, and there 
is no basis for concluding that this list will remain static.® Addi- 
tional relevant criteria have been considered in comparative hearings. 
Some cases have been decided on the basis of factors which do not, in 
a strict sense, fall into any of the listed categories. For example, past 
trade practices in a nonbroadeast field of an applicant for a broadcast 
license which have run afoul of the antitrust laws, or which, while 
short of antitrust violation, have nevertheless cast doubt upon the 
ability of such applicant to operate in the public interest, constitute 
a minus factor in comparison with an applicant having no such adverse 
record,*® Differences in the particular policies of service proposed for 
the community involved by an applicant in comparison with other ap- 
plicants may be of significance.” And where there is only a single 
channel available to 2 closely located but distinct communities, a case 
may be decided under section 307 (b) upon the basis of relative need 
of the 2 communities.** 

Nor is a rigid formulation of a relative scale of importance of the 
rarious comparative criteria feasible.” While a rough generalization 
may be made to the effect that the certain factors are either of major 
or of minor significance, the circumstances of the particular case 
always shape the weight to be given specific factors. Even proposed 
programing policies which have been called the essence of service to 
the public cannot be assigned controlling weight, but must be evaluated 
in the context of the facts of the specific case." The significance of 


“ Letter of August 30, 1956, to Chairman Warren G. Magnuson of the Interstate and 
Foreign Commerce Committee, U. S. Senate. Hearings on S. Res. 13 and 163, before the 
Committee on Interstate and Foreign Commerce, U. 8. Senate, 84th Cong., 2d sess. (1956), 
pp. 979-981. (Hereafter referred to as “letter of Chairman of FCC.”’) 

* Tbid., p. 979. 

46 See, e. g., Radio Fort Wayne, Inc., 9 R. R. 1221 (1954). 

7 See Petersburg Television Corp., 10 R. R. 567 (1954). 

48 Ibid. See letter of Chairman of FCC (hearings, p. 980). 

4 Thid. 

In the letter of the Chairman it is stated that “three factors on the list, diversification 
of the background of the persons controlling, participation in civic activities, or careful- 
ness of operational planning for television, do not carry the same weight as the others. 
For example, taking the last-named factor (carefulness of planning), normally the differ- 
ence in the applicants’ planning, while it may be decisionally significant, does not entitle 
one applicant to a very important preference over its rivals. * * * As to the other criteria 
listed, we do not believe any ranking in order of importance is advisable, or, indeed, possi- 
ble. * * * We are firmly of the opinion that the only proper approach is to look to the 
facts of each case. The normally important factors of local residence and integration of 
ownership and management * * * usually are of lesser significance when dealing with 
applicants who both have past broadcast records. For such records, being in the nature 
of an actual demonstration, are more persuasive evidence on the question of effectuation 
of proposals or continued sensitivity than can be gleaned from the three mentioned 
criteria—integration, local residence, and civic participation.” Ibid., p. 980. 

In the recent WHDH, Inc., opinion, 22 F. C. C. 761, 859-881 (1957), the Commission 
discusses the significance of the various comparative hearing factors. Broadcast experi- 
ence is described as being of “substantial importance.’”’ Past broadcast record is stated 
to be “as persuasive evidence as can be marshaled by an applicant.’ Diversification of 
occupations of principles is termed a “lesser guide.” Most of the remaining factors are 
not described in terms of relative importance. See also, WORZ, Inc., 22 F. C. C. 1254, 
1338-1339 (1957), for a recent statement indicating relative significance of comparative 
criteria. 

51 “We have stated repeatedly that ‘there is no all-embracing, absolute criterion’ (Tampa 
Times Co., supra, p. 126). Proposed programing has been called the essence of service 
to the public, but that proposal must be viewed * conjunction with the factors going to 


the likelihood of its effectuation. We cannot say that the proposal is of greater importance 
than the assurance of its effectuation.’”’ See letter of Chairman of FCC (hearings, p. 980). 
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any given factor in a particular case may be enhanced or diminished 
by the relative position of the competing applicants with reference to 
the other criteria of comparative judgment. The court of appeals in 
Scripps-Howard Radio v. FCC * described the Commission’s role in 
rendering a judgment on the basis of relevant and interrelated, though 
diverse, factors in the following terms: 


The guiding standards, however stated, must, in the end, 
be translated into those of the statute, namely, the “public 
convenience, interest, or necessity.” * * * Superiority of one 
applicant over another in one or more phases of qualification 
or operational ability does not necessarily constitute superi- 
ority under the statutory standards. Nor may the Commis- 
sion or the reviewing court simply add up the factors as to 
which each is superior and decide according to the numerical 
result. This would eliminate the exercise of judgment as to 
where lies the greater public interest. * * * There must be a 
weighing of the relative importance of the several factors 
involved. Assuming minimal qualifications in all essential 
respects, superiority in those matters most conducive to the 
public interest will outweigh superiority of a rival in others. 
Similarly, a slight degree of superiority in several factors 
might be more than offset by substantial inferiority in one.” 


And, in a recent opinion, the Commission has described its conception 
of the handling of comparative hearing criteria in the following 
terms: 


The Commission must be guided by certain factors in the 
decision of adjudicatory proceedings. We have developed 
over the years, as aids or guides in the determination of com- 
parative proc eedings from the public- interest. viewpoint, var- 
ious factors or criteria. The weight given to any or all such 
factors or criteria is measurable ‘only upon consideration of 
the circumstances and conditions before us in an actual hear- 
ing case. The Commission appraises the evidence relating to 

each of the factors present in a particular case. The inter- 
relationship of the various criteria is rec ognized. However, 
the force of a particular criterion is not diminished because 
it arises out of another or is interrelated with another. Such 
criteria are weighed in their own right and then inter se, and 
a determination is made, on the basis of the evidence and con- 
clusions based thereon, in regard to the manner in which the 
public interest will be best served. 


While the elusive quality of the relative importance of the various 
comparative criteria must be acknowledged, the Commission has nev- 
ertheless suggested that it is through the forum of the comparative 
proceeding that the ultimate refinement of the public-interest stand- 
ard is achieved. And it has further indicated that this standard is 
measured primarily in terms of service to the public. In Hearst Ra- 
dio, Inc.,* the Commission stated : 

189 F. 2d 677 (D. C. Cir. 1951). 

% Tbid., p. 680. 


“ WHDH, Ine., 22 F, C. C. 761, 858-859 (1957). 
*6 R. R. 994 (1951). 
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It should be understood that the * * * (comparative 
hearing) criteria are not ends in themselves but are primarily 
guideposts in leading toward a determination of which * * * 
applicant will better serve the public interest, and to the 
ultimate goal of making available a radio service filling the 
needs of the area proposed to be served. * * ** [Italics 
supplied. | 


As will be indicated by subsequent sections, there are several strong 
policy themes which, in a particular case, may coincide with, or at 
least enter into, the equation of determining what constitutes the pub- 
lic interest. In specific instances, the application of one policy ma 
tend to reinforce another; in other instances, two policies may be al- 
most totally inconsistent. One policy or group of policies may have 
to be preferred over another policy or group of policies in arriving at 
a reasonable adjustment. This reasonable adjustment may have to be 
made upon the basis of a large number of relevant factors, some par- 
tially or wholly inconsistent with others. From such a decisional 
context a composite judgment is arrived at in terms of which alterna- 
tive application or proposal will result in the greatest net gain in 
service to the public. 


III. Roxie or Competitive ELEMENT IN BrRoapcast REGULATION 


Numerous competitive areas exist in the broadcasting structure. 
There is, obviously, competition among stations in multiple-station 
markets. Competition exists to some degree between stations and 
other advertising mediums, such as newspapers. With respect to non- 
regulated components in the industry structure, networks compete 
among each other and, marginally, with other national advertising 
mediums; networks also compete to some extent with nonnetwork 
program producers and with station representative firms for national 
spot advertising. And, of course, there is competition among the 
units of such components as advertising agencies, station representa- 
tives, and nonnetwork program producers. The Commission has 
exercised some control over the competitive factor with respect to the 
regulated units of the industry—AM, FM, and TV stations—and, to 
some extent, over networks through network ownership of stations. 


A. GENERAL 


The general objective of the administration of the Communications 
Act of 1934 has frequently been stated as the encouragement of the 
development of a nationwide, competitive broadcasting system.*’ This 
policy approach implements the directive of section 314 of the act 
which provides for the “preservation of competition” in radio com- 
munications. In this connection, the Supreme Court has observed that 
the Communications Act was adopted— 


under the spur of a widespread fear that in the absence of 
governmental contro] the public interest might be subordi- 
nated to monopolistic domination in the broadcasting field.** 


586 Tbid.. p. 1027. 

5t See Report and Order. In the Matter of Amendment of Part 3 of the Commission Rules 
and Regulations Governing Television Broadcast Stations of June 26, 1956 (Docket No. 
11532), p. 1. 

5% NBC v. U. S., 319 U. S. 190, 219 (1943). 
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And other court decisions have stressed the proposition that “the field 
of broadcasting is one of free competition.” 


The genesis of the Communications Act and the necessity 
for the adoption of some such regulatory measure is a mat- 
ter of history. The number of available radio frequencies is 
limited. The attempt by a broadcaster to use a given fre- 
quency in disregard of its prior use by others, thus Searaal 
confusion and interference, deprives the public of the ful 


g benefit of radio audition. Unless Congress had exercised its 
t power over interstate commerce to bring about allocation of 
c available frequencies and to regulate the employment of 
y transmission equipment the result would have been an im- 
; pairment of the effective use of these facilities by anyone. 
, The fundamental purpose of Congress in respect of broad- 
t casting was the allocation and regulation of the use of radio 
° frequencies by prohibiting such use except under license. 
m In contradistinction to communication by telephone and 
ul telegraph, which the Communications Act recognizes as a 
a common carrier activity and regulates accordingly in analogy 
: to the regulation of rail and other carriers by the Interstate 
Commerce Commission, the act recognizes that broadcasters 
are not common carriers and are not to be dealt with as such. 
Thus the act recognizes that the field of broadcasting is one 
4 of free competition. The sections dealing with broadcasting 
- demonstrate that Congress has not, in its regulatory scheme, 
d abandoned the principle of free competition, as it has done 
“ in the case of railroads, in respect of which regulation in- 
bes volves the suppression of wasteful practices due to competi- 
g tion, the regulation of rates and charges, and other measures 
k which are unnecessary if free competition is to be permitted. 
al In its broad policy statements the Commission has also emphasized 
1e that economic competition is a factor of major concern in the imple- 
a- mentation of the objectives of the Communications Act. The under- 
aS lying rationale of such statements is usually to the effect that com- 
he petition results in improved service to the public. 
to The Communications Act “recognizes that the field of 
broadcasting is one of free competition.” In certain other 
industries, such as railroads, telephones, and bituminous coal, 
where competition has not been effective in protecting the 
ns public interest, Congress has substituted detailed govern- 
he mental control of rates, prices, finances, or other matters for 
1is the principle of free competition. But in regulating radio 
ct “Congress intended to leave competition in the business o 
m- broadcasting where it found it.” 
at The Commission has recently had occasion to emphasize 
the public benefits of competition among radio stations : Com- 
yetition between stations in the community inures to the pub- 
fic good because * * * (it) * * * necessarily results in the 
improvement of the quality of their program service.” 
*% FOC v. Sanders Bros. Radio Station, 309 U. S. 470, 474-475 (1940). 
— © See FCC Report on Chain Broadcasting (1941), pp. 46-47. 


No. 








66 NETWORK BROADCASTING 


In its concluding remarks to the Report on Chain Broadcasting the 
Commission stated that it believed that the regulations adopted therein 
would “foster and strengthen network broadcastin by opening up 
the field of competition,’ 6 since the practices found contrary to the 
public interest were designed to restrict competition within the broad- 

sasting field and not for the protection of. broadcasting as_ against 
other competing advertising media.” In summing up the Commis- 
sion’s appraisal of the competitive factor in broadcasting, the Report 
states : 


We have been at pains to limit our regulations to the proven 
requirements of the situation, and especially to insuring the 
maintenance of a competitive market. Radio broadcasting is 
a competitive industry. The Congress has so declared it in 
the Communications Act of 1934, and has required the fullest 
measure of competition possible within physical limitations. 
If the industry cannot go forward on a competitive basis, if 
the substantial restraints upon competition which we seek to 
eliminate are indispensable to the industry, then we must 
frankly concede that broadcasting is not properly a competi- 
tive industry. If this be the case, we recommend that the 
Congress should amend the Communications Act to author- 
ize and direct r egulations to protect listeners, advertisers, and 
consumers. We believe, however, that competition given a 
fair test, will best protect the public interest. That is the 
American system. 


Little is to be gained in understanding by discussing the competitive 
element in broadcasting in terms of the industry being either a regu- 
lated activity or a field of free competition. Elements of regulation 
and of private autonomy can be found in varying degree in almost 
every “competitive” context relating to the broade asting industry. 
The role of the economic competition factor in the administration of 
the act has been a matter of dispute for two basic reasons: (1) The 
relevancy and significance of the competitive factor varies with the 
decisional context involved and (2) divergent views exist as to the 
proper theoretical basis for ordering the relationship between the 
function of the Commission to preserve competition in the broadcast- 
ing field as directed by section 314 of the act and the mandate to 
administer the act in accordance with the public interest as it is 
directed to do by the various licensing sections of the act. While 
these two policy directives may coine ide in many decisional contexts, 
they may also tend to conflict in others. Therefore, in order to exam- 
ine and assess the competitive concepts employed by the Commission, 
it is necessary to analyze the history of administrative action with 
respect to the c ompetitive element in the various decisional contexts in 
which competition has been a relevant factor. 

In its efforts to implement the mandate of the act to preserve com- 
petition in radio communications the Commission has undertaken to 
promote competition in various ways: (1) By encouraging new entry 
and maximum competition among units of a given « -omponent ; (2) by 
attempting to equalize the competitive position among like units, 


® Tbid., p. 88 
62 Tbhid. 
® [bid., pp. 88—89. 
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sometimes expressed in terms of promoting fair competition; and 
(3) by encouraging the diversification of ownership of units within 
industry components, and cross-channel competition among all mass 
media of communications. Additional policies are framed in recipro- 
cal terms of preventing anticompetitive practices and forestalling 
concentrations of economic control which are contrary to the public 
interest. 


B. ENCOURAGEMENT OF NEW ENTRY AND INCREASED COMPETITION 


A basic aspect of the competitive problem has arisen in connection 
with section 307 (b) of the Communications Act which provides that: 


In considering applications for licenses, and modifications 
and renewals thereof, when and insofar as there is demand 
for the same, the Commission shal] make such distribution of 
licenses, frequencies, hours of operation, and of power among 
the several States and communities as to provide a fair, effi- 
cient, and equitable distribution of radio service to each of 
the same. 


In Coeur d’Alene Broadcasting Company ** the Commission empha- 
sized that the clause “when and insofar as there is demand for the 
same” is the key to section 307 (b) and that “in the absence of con- 
flicting demands by applicants for different communities section 307 
(b) is not a bar to the grant of an application.” ® An interpretation 
to the effect that the Commission has neither the obligation nor au- 
thority to consider “need” for service in particular communities or 
areas absent electrical conflicts between application proposals and/or 
existing stations is buttressed by the court of appeals opinion in the 
Easton Publishing Co.** case wherein it was stated that: 


The Supreme Court made clear in its opinion in Federal 
Communications Commission v. Sanders Bros. Radio Station 
that Congress intended to make broadcasting a competitive 
business, and that the usual rules relating to the certification 
of public utilities do not apply. It said (309 U.S. at 475, 
60 S. Ct. at p. 697, 84 L Ed. 869) : “In short, the broadcast- 
ing field is open to anyone, provided there be an available 
frequency over which he can broadcast without interference 
to others, if he shows his competency, the adequacy of his 
equipment, and financial ability to make good use of the 
assigned channel.” Under that view of ‘the statute, the 
public interest, convenience and nec essity to which the act 
refers are served by effective competition among strong com- 
petitors. Competition, of course, is between broadcasters on 
different frequencies covering the same area. If there be 
only one applicant for a given frequency in a given area, the 
community need for a new station and the relative ability, 
above the minimum. requirements, of the applicant to render 
service are immaterial.® [Ttalie supplied. | 

63 R. R. 1837 (1947). 
® Ibid. 


175 F. 2d 344 (D. C. Cir. 1949). 
* Tbid., p. 346. 
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And in the recent Southeastern Enterprises * case the Commission 
further elaborated upon the operation of the competitive factor with 
respect to station grants in the following terms: 


Indeed, ever since the Meyers case (7 F. C. C. 551, Novem- 
ber 15, 1939), the Commission has consistently held that noth- 
ing in the Federal Communications Act, as amended, Com- 
mission rules, regulations or policies require a finding of a 
definite need to support a grant of an application w here no 
307 (b) or interference problems are involved. The Meyers 
case is in accord with the Supreme Court’s construction of the 
Federal Communications Commission Act and congressional 
intent, to wit : “the broadcasting field is open to anyone, pro- 
vided there be an available frequency over which he can 
broadcast without interference to others.” Thus, the circuit 
court in discussing the above-quoted language from the San- 
ders case stated that under the Supreme ‘Court’s “view of the 
statute, if there be only one applicant for a given frequency 
in a given area, the community need for a new station and the 
relative ability, above the minimum requirements, of the ap- 
plicant to render service are immaterial.” Easton Publishing 
Company v. FCC (175 F. 2d 344, 346 (1949)). [Emphasis 
suppli ied.] It is reasonable, therefore, to conclude that the 
Commission’s conclusion in the Meyers case, supra, that “the 
‘public interest, convenience or necessity’ which the statute 
provides as a basis for a grant, cannot be construed as a man- 
date that actual necessity for the particular facilities must 
be shown” is in full accord with the principles enumerated 
in the Sanders case, supra, and further construed by the cir- 
cuit court in the Easton Publishing Company case, supra.” 


In dispensing with the requirement for showing “need,” one obstacle 
to new entry, sometimes of serious proportions, has been removed. 

In numerous cases the existing station in a market has protested the 
grant of a license to an applicant for a second facility on the ground 
that the market does not possess sufficient advertising potential to 
support both stations and that results adverse to the public interest 
will necessarily follow. The usual contentions have been that (1) the 
new station will not have sufficient revenue to serve the public ade- 
quately ; or (2) both stations will in all probability succumb as a result 
of dividing the available advertising revenue which is sufficient to 
support only one station; or (3) the revenues of both stations will 
be so depleted as to compel each to render an inadequate service.” In 
the Southeastern Enterprises case it was observed that— 


it is elementary that the Communications Act does not. at- 
tempt to guarantee survival of any station nor does it postu- 
late that adverse competition and economic loss are to be 
grounds for denying a license.” 


In several decisions the Commission has stated explicitly its assump- 
tions and reasoning in adopting a policy of denying such protests even 





® 22 F. C. C. 605 (1957). 

© Tbid., pp. 610-611. 

7 See supplemental brief, chief, Broadcast Bureau of June 4, 194 p. 2 (Docket No. 
11411). See also initial _aee in Southeastern Enterprises, 13 R. R. 139, 155 (1957). 

7 Tnitial decision, 13 R. R. 139 (1957). 
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"| though there is language in Sanders Bros. Radio Station ” to the effect 
that the Commission can consider economic effects in terms of loss or 
deterioration of broadcast service to the public. 


An important element of public interest and convenience 
affecting the issue of a license is the ability of the licensee to 
render the best practicable service to the community reached 
by his broadcasts. That such ability may be assured the act 
contemplates inquiry by the Commission, inter alia, into an 
applicant’s financial qualifications to operate the proposed 
station. 

But the act does not essay to regulate the business of the 
licensee. 

Plainly it is not the purpose of the act to protect a licensee 
against competition but to protect the public. Congress in- 
tended to leave competition in the business of broadcasting 
where it found it, to permit a licensee who was not interfer- 
ing electrically with other broadcasters to survive or suc- 
cumb according to his ability to make his programs attrac- 
tive to the public. 

This is not to say that the question of competition between a 
proposed station and one operating under an existing license 
is to be entirely disregarded by the Commission, and, indeed, 
the Commission’s practice shows that it does not disregard 
that question. It may have a vital and important bearing 
upon the ability of the applicant adequately to serve his 
public; it may indicate that both stations—the existing and 
the proposed—will go under, with the result that a portion 
of the listening public will be left without adequate service ; 
it may indicate that, by a division of the field, both stations 
will be compelled to render inadequate service. These mat- 


le ters, however, are distinct from the consideration that, if a 
license be granted, competition between the licensee and other 
he existing station may cause economic loss to the latter. If 
nd such economic loss were a valid reason for refusing a license 
to this would mean that the Commission’s function is to grant 
est a monopoly in the field of broadcasting, a result which the act 
he itself expressly negatives, which Congress would not have 
le- contemplated without granting the Commission powers of 
ult control over the rates, programs, and other activities of the 
to business of broadcasting. 
rill We conclude that economic injury to an existing station is 
In not a separate and independent element to be taken into con- 


sideration by the Commission in determining whether it shall 
grant or withhold a license.”* 


In Voice of Cullman,” the Commission treated the “economic in- 
jury” problem extensively. It was therein stated in part: 


The public interest strongly favors competition in the 
np- broadcast industry. The whole scheme of regulation em- 
ven bodied in the Communications Act of 1934 is based upon 


12309 U. S. 470 (1940). 
7 Ibid., pp. 473-476. 
No. #6 RK. R. 164 (1950). 
157). 
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the proposition that the governmental policies appropriate 
to the areas of free competition rather than those applicable 
in the public utility and common-carrier fields will achieve 

the most satisfactory utilization of our available broadcast 
spectrum. This was explicitly recognized by the court in the 
Sanders Bros case. Petitioner attempts to circumvent the 
recognized purpose of the act by equating private with pub- 
lic interest. It argues that the establishment of another 
broadcast station in Cullman will cause WKUL’s program 
service to deteriorate and thus the public interest will suffer. 
But this obviously does not follow since the public will be 
enjoying not only petitioner’s service but a new service. 
What the public may lose at one point it will gain at another. 

Similarly the public interest is not concerned with the 
possibility that the new station or WKUL may be forced 
to cease operation because of imadequate revenues. The 
likelihood and even the certainty of some business failures 
is the price of competition. Congress in determining that 
the broadcast industry should be competitive has decided 
that that price is not too high considering the benefits which 
flow therefrom. 

If the new applicant does not succeed in getting enough of 
the available business to survive, it will go vunder, If in the 
competitive struggle the new applicant attracts enough 
business to survive and petitioner is unsuccessful in its 
efforts and has to turn in its license, this is what competition 
means—petitioner is not protected against this risk. It is 
the judgment of Congress that the competition between sta- 
tions to survive furnishes the best incentive to render the best 
possible service. 

We do not believe that the results of establishing two sta- 
tions in an area which at the time can allegedly support only 
one can be foreseen. One station may rapidly drive the other 
out of business; both stations may survive either by attract- 
ing sufficient additional revenue or by reducing expenses 
without necess arily degrading their program service since 
quality of program service cannot be measured by cost alone; 
one or both stations may be content to operate at a loss either 
permanently or until the business situation permits the de- 
velopment of additional revenues. The possibilities are nu- 
merous, and since they lie in the future and stem from the 
interaction of individual purposes, energies, perseverance, 
and resourcefulness in a dynamic situation over a period of 
time, the ultimate results, and even more the effect of any 
particular result upon the service rendered the public can- 
not be predicted. Detailed information of the present busi- 
ness situation obtained at a hearing would not make predic- 
tion substantially more possible. “Moreover, assuming the 
worst possible results arose from the establishment of the 
new station, the situation would be self-correcting and injury 
to the public, if any, would be of short duration. If either 
station by reason of lack of revenue becomes unable to dis- 
charge its responsibility of providing a program service in 
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the public interest that station will likewise be unable to se- 
cure a renewal of license and must leave the field clear for the 
other station. If both stations should cease operations, the 
way would then be open for the establishment of a new sta- 
tion for which, in the instant case by petitioner’s own figures, 
there would be adequate support. 

Thus against speculative and at the most temporary inju 
to the public interest as a result of competition we must weig 
the very real and permanent injury to the public which 
would result from restriction of competition within a regu- 
latory scheme designed for a competitive industry and with- 
out the safeguards which are necessary where averamae 
seeks to guarantee to any business enterprise greater security 
than it can obtain by its own competitive ability. With these 
considerations in mind, the Commission has determined that, 
as a matter of policy, the possible effects of competition will 
be disregarded in passing upon applications for new broad- 
cast stations. We here reaffirm that determination.” [Italic 
added. | 


Upon review of this line of cases it is readily apparent that the 
Commission has placed no effective restrictions on granting licenses 
to new competitive stations despite claims of “economic injury” to 
the existing station and assertions that a deterioration of program 
service will result. In decisions other than the Cullman case and 
prior to the recent Southeastern Enterprises case, the Commission had 
reviewed and commented upon various phases of the economic-injury 
issue. In an earlier Southeastern Enterprises decision it had been 
indicated that if licensing of a second station would cause both sta- 
tions to fail, or lack of sufficient revenues would result in an inade- 
quate program service, the new grant would not be made.” There 
appeared little likelihood of the Commission ever reaching such a 
finding, however. A clear showing of detriment to the public interest 
would have had to be made. And the very fact that a second, new 
entrepreneur was willing to risk his resources on the success of the 
second station was deemed sufficiently persuasive in itself to deter the 
Commission from finding that the grant of a second station would be 
contrary to the public interest.”* 

In the Iredell *® case it was indicated that even if the Commission 
should find that a second station grant would probably result in the 
failure of one station, and in all probability the newcomer, that never- 
theless the law anticipate competition in broadcasting and the risks 
incident thereto. Although the Commission stated in Montana Net- 
work * that an existing station can petition for reconsideration of a 
grant to a new competing applicant for the purpose of showing why 
the new station would not tend to serve the public interest, it also 
stated in American Southern * that claims of inevitable deterioration 
of programing service as a result of the competition flowing from the 

6 R. R. 164, 169-170 (1950). 

13 R. R. 139 (1956). 

7 Ibid., p. 146. 

% Ibid., p. 152. 

13 R. R. 996, 1012 (1956). 


“6 R. R. 445 (1950). 
S111 R. R. 1054 (1955). 
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second grant is, as a practical matter, a fact which is incapable of 
proof. In the latter case it was also intimated that even assuming 
this contention were capable of proof, such finding would not prevent a 
= to the second applicant.** In short, the consistent position taken 

the Commission in “economic injury” protest cases had been to the 
effect that an existing station is not entitled to be protected against 
economic loss from the establishment of a new station. 

In the Southeastern Enterprises case the Commission undertook 
to dispose of the “economic injury” question in explicit and conclusive 
terms. As stated in the opinion the issue to be determined was whether 
the Commission— 


had the power to adopt as a policy a denial of a license to a 
proposed competitor for an available frequency which would 
cause no electrical interference but would cause economic 
injury to an existing licensee.” 


It was assumed by all parties to the case that economic injury to 
the protestant standing alone would not entitle such protestant to 
protection. But the assertion was to the effect that economic injury 
would follow a grant to the second station which would have resultant 
adverse effects upon broadcast service to the area, and that the Com- 
mission had the authority to weigh and consider adverse effects upon 
service to the public, and “the duty to protect the public by denying 
entrance of such additional competition.” ** In addressing itself 
to this issue the Commission set forth a general concept of the role 
of competition in the broadcasting industry: 


Issues 1 to 4, seek to have the Commission determine 
whether broadcast competition is a good thing in Cleveland, 
Tenn. But Congress has decided that free competition shall 
prevail in the broadcast industry. Congress has not given 
us the power to decide that in some communities it shall 
prevail and in other communities it shall not prevail. If, in 
consideration of the evidence elicited under issues 1 to 4, we 
should determine that the competition of the new applicant 
would result in public injury in the area of Cleveland, Tenn., 
we would still have no power to relieve against it. Con- 
gress having decided that free competition is a good thing, 
it is not for us to decide otherwise. (Cf. United States v. 
Southeastern Underwriters Association, et al., 322 U.S. 533, 
561, 64 S. Ct. 1162, 1178: Pennsylvania W. & D. Co. v. Con- 
solidated G. E. L. & P. Co., 184 F. 2d 552, 559; U.S. v. 
Minnesota Mining Co., 92 F. Supp. 942, 963.)* 


2 Ibid., p. 1056. 

8 Tbid., p. 1057. 

* Some earlier cases had followed a different policy. See Juan Piza, 5 F. C. C. 327, 
430 (1938), wherein an appicont. in all other respects qualified, was denied a license for 
failure to show “need” and adequate “commercial Orr rsa To the same effect see Fall 
River Herald News Publishing Co., 5 F. C. C. 377, 3 (1938). And in Valdosta Broad- 
casting Co., 11 F. C. C. 769 f1946), the Commission stated: “[T]he consideration of the 
establishment of an additional and competitive broadcast service would be persuasive of 
a grant to the Valdosta Broadcasting Co. However, we cannot accept this factor as 
controlling. Otherwise, an existing station seeking to improve its coverage by a change 
of frequency, increase in power would always be barred by a qualified applicant proposing 
to construct a new station on the operation assignment requested by the existing station.” 
Ibid., pp. 773-774. 

8 22 F.C. C. 605, 610 (1957). 

86 Thid. 
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The Commission indicated its awareness of a sharp division of 
opinion as to the role of the competitive factor in the broadcasting 
regulatory scheme, noting that the Sanders decision provided some 
basis for diametrically opposed views.** The contention that the 
Commission was obligated to take into account possible adverse effects 
of the impact of competition upon public service in any given area in 
deciding whether to make a grant to a second station was rejected, the 
Commission stating that— 


The erection of a fence around an industry to keep out 
newcomers is wholly repugnant to the policy which underlies 
our antitrust legislation.*® 


With reference to a statement in the Sanders decision which would 
tend to support the opposing point of view, to wit: 


This is not to say that the question of competition between 
a proposed station and one operating under an existing li- 
cense is to be entirely disregarded by the Commission, and 
indeed, the Commission’s practice shows that it does not dis- 
regard that question *— 


the Southeastern decision states: 


As indicated before, the Commission has changed the prac- 
tice referred to in the Sanders case. But the Commission has 
never squarely decided whether or not it had this power in 
the first instance. We take this opportunity not to disclaim 
any power to consider the effects of legal competition upon 
the public service in the field of broadeasting. We say “legal 
competition” to distinguish it from unfair competition, prac- 
tices in restraint of trade, or conspiracies to monopolize, 
against which there are specific statutory directives,” 

It should be made clear that the Commission does not fol- 
low a policy of determining the need for a station in a given 
community, section 307 (b) considerations aside. That is 
left to the genius of free enterprise. The Commission regu- 
lates with respect to electrical interference and with respect 
to statutory standards, provided in sections 308 and 319, re- 
spectively, to be met by the licensee or applicant. Upon these 
standards eae in sections 308 and 319, as pertinent) the 
finding of public interest, convenience and necessity is made.” 


And the Commission further stated that “to the extent that the 
Commission’s decision in the Sanders case, or other cases, asserts or 
implies regulation of need, greater assertion of authority is made than 
is chartered by the Communications Act.” * Apart from section 307 
(b) considerations, the decision makes clear that a policy of determin- 
ing the need for a station in a given community will not be followed. 
Such is to be left “to the genius of free enterprise.” ** 


 Ibid., p. 612. 

 Ibid., p. 611, citing Milgram v. Loeis, Inc., 94 F. Supp. 416. 
© 309 U. S. 470, 475-476 (1940). 

"22 F. C. C. 605, 612 (1957). 

% Ibid., pp. 613-614. 

8 Tbid., p. 613. 

* Ibid., pp. 613-614. 
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In dealing with the relationship between the competitive factor in 
broadcasting and the public interest standard of the Communications 
Act the decision states that the Commission regulates only with re- 
spect to electrical interference and to the statutory standards of sec- 
tions 308 and 319 of the act and that findings of public interest, con- 
venience, and necessity are to be limited to a consideration of such 
specified statutory standards.** Consequently, the term “public inter- 
est” as used in section 309 (a) of the act is not— 


to be read as a separate grant of enlarged powers in the public 
interest, but is bounded in contour, for such purposes, by the 
provisions of sections 308 and 319, as applicable **— 


The opinion proceeds to explain that the requirements which call for 
an application of the “public interest, convenience, and necessity” 

standards found in section 214 (a), title IL of the Communications 
Act, as amended relating to common carrier regulation, are not to be 
confused with the regul: atory tools provided for the application of 
the “public interest’ > standards of section 303, title III, of the act, 

which relate to radio broadcasting.“ Section 3 (h), the ‘Commission 
ere provides: 


* but a person engaged in radio broadcasting shall not, 
insofar as such person is so engaged, be deemed a common 
carrier. 


In concluding its analysis of the “economic injury” issue the Com- 
mission found that after careful consideration of congressional intent 
as derived from the legislative history of the act and court interpre- 
tations of the act: 


[ W Je do not have the power to consider the adverse effects 
of legal competition upon service to the public.” [Italics 
supplied. ] 


Hence, the only relief available to the protestant, according to the 


Commission, is congressional modification of the act to “provide for 


protection against competition.” °° And until this is done, the Com- 
mission asserts that it does not possess the power “to save "either the 
public or the protestant from certain of competition’s uncomfortable 
effects.” *° 

The opinion in Southeastern Enterprises appears to have the effect 
of removing the impact of economic ceaaeee t in terms of adverse 
consequences on service to the public from the scope of the Commis- 
sion’s authority and thereby restricting the range of factors which may 
be considered by the Commission in applying the public interest 
standard to broadcasting. It tends to equate economic competition 
with the public interest. The concurring opinion of Commissioner 
Hyde, however, would seem to retain “impact of competition” as a 
legitimate factor to consider under the public interest standard but 
deny the “economic injury” protest as involving a judgment so un- 
predictable and speculative as not to justify Commission intervention. 


I coneur in the result in this ease for the reasons set forth 
in the Commission’s decision in Voice of Cullman (6 R. R. 


™ [bid., p. 614. 
% Thid. 
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164). Specifically, | believe we should hold as a matter of 
policy that in view of the entirely speculative effects of com- 
petition between two broadcast stations of the same general 
class and the consequent improbability if not impossibility of 
determining through any hearing the probable results of such 
competition, the Commission should conclude that the public 
interest would be best served by permitting competitive forces 
to determine the eventual success or failure of the competing 
stations.” 


In the subsequent case of Kaiser Hawaiian Village Radio, Inc.,®* the 
Commission commented as follows on the Southeastern Enterprises 
and Cullman cases : 


Kaiser Hawaiian strongly urged at the oral argument that 
the protest be denied, insofar as the requested “economic 
issues” are concerned, on the basis of Commission policy as 
defined in Voice of Cullman (6 R. R. 164), as well as on the 
ground of lack of Commission power to consider the adverse 
effects of legal competition upon the public as set forth in 
Southeastern Enterprises, supra. Notwithstanding that 
some redundancy may be inherent in asserting au policy of 
competition unfettered by “economic injury” considera- 
tions—in view of the holding of Southeastern Enterprises 
that such restraints are beyond the power of the Commission 
to examine into—the Commission considers it not inappro- 
priate to reaffirm its determination, as stated in Voice of 

Cullman, supra, “that, as a matter of policy, the possible 
effects of competition will be disregarded in passing upon 
applications for new broadcast stations,” for the reasons 
therein given. The expression of policy, thus affirmed, is 
not to be construed as modifying the position taken by the 
Commission in this proceeding and in Southeastern Enter- 
prises with respect to its legal power to consider matters of 
“economic injury.” 


The duopoly section of the Multiple Orisa Rules is a specific 
administrative means of promoting competition between stations on 
the local level. This rule, as it relates to television station ownership 
states : 


No license for a television broadcast station shall be 
granted to any party (including all parties under common 
control) if * * * such party directly or indirectly owns, 
operates, or controls another television broadcast station 
which serves substantially the same area. 


The Commission first made an explicit statement of its policy regard- 
ing duplicate ownership in the Genesee Radio Corp.’ case of 1983. 


 Ibid., p. 617. The concurring opinion of Commissioner Bartley states in part: “I con- 
cur in the denial of the protest. However, I believe that the denial of the protest should 
be grounded on a failure of protestant to sustain his burden of proof on the issues, not 
on the ground, as asserted by the majority, that the ‘Commission had no authority to 
consider (the issues) in the first instance.’ ” 

%® 22 F. C. C. 941 (1957). 

*Ibid., pp. 941-942. See also Iredell Broadcasting Co., 23 F. C. C. 79, 81 (1957), and 
West Georgia Broadcasting Co., 23 F. C. C. 255, 262-263 (1957). 

1 Sec. 3.636, FCC Rules and Regulations. 

85 F.C. C. 183, 186-187 (1938). 
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On June 21, 1940, the Commission adopted an industrywide pro- 
hibition against duopoly in the FM eee band; and on July 1, 
1941, the Commission adopted a similar rule for the television service. 
Following the findings of the chain broadcasting investigation con- 
cerning dual ownership of stations within the same area by networks, 
the Commission adopted a rule with respect to the standard broadcast 
band which prohibited duplicate ownership except upon a showing 
that the public interest would be served through such ‘duplicate 
ownership. 

In the Report on Chain Broadcasting the Commission pointed out 
the relevance of the prohibition of duplicate ownership in the follow- 
ing terms: 


Competition between stations in the same community in- 
ures to the public good because only by attracting and holding 
listeners can a broadcast station successfully compete for ad- 
vertisers. Competition for advertisers which means competi- 
tion for listeners necessarily results in rivalry between stat- 
ions to broadcast programs calculated to attract and hold 
listeners, which necessarily results in the improvement of the 

uality of their program service. This is the essence of the 
American system of broadcasting.‘ 


C. EQUALIZING COMPETITIVE OPPORTUNITY 


The basic objective of the Sixth Report and Order which made 
assignments of television channels was to encourage the development 
of a nationwide competitive television system in which (a) all areas 
would have at least one service; (¥) the largest possible number of 
communities would have at least one local television station; and (c) 
multiple services would be available in as many communities and 
areas as possible to provide adequate program choice to the public 
and encourage the development of competition—among broadcasters, 
networks, and other elements of the industry.’ It is evident, there- 
fore, that competition within and among the various components of 
the broadcasting industry was a significant goal of the Commission 
in the allocation phase of the development of a national television 
system. 

The “selective deintermixture” report and order * of the Commission 
illustrates the concern of the Commission with competition between 
television stations at the local level. In referring to the extent to 
which the available television channels can be actually utilized, the 
Commission stated that this— 


depends upon the construction and operation of stations by 
qualified broadcasters who are able and willing to enter this 





* FCC Report on Chain Broadcasting (1941), p. 68. 

Rule 3.106: No license shall be granted to a network organization, or to any person 
directly or indirectly controlled by or under common control with a network organization, 
for more than one standard broadcast station where one of the stations covers substan- 
tially the service area of the other station, or for any standard broadcast station in any 
locality where the existing standard broadcast stations are so few or of such unequal 
desirability (in terms of coverage, power, frequency, or other related matters) that com- 
petition would be substantially restrained by such licensing. Ibid., p. 92. 

‘FCC Report on Chain Broadcasting (1941), p. 47. 

* Docket No. 8736, Apr. 14. 1952; 17 Fed. Reg. 3905 (1952). 

®In the Matter of Amendment of Part 3 of the Commission’s Rules and Regulations 
Governing Television Broadcast Stations, June 26, 1956 (Docket No. 11532). 
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| field of private, free enterprise, and to cope, as entrepreneurs, 


" with the conditions of the market place.’ 

- And in elaborating on this point, the Commission continued : 

5 * * * The opportunity for profit is accompanied by the 
, risk of loss. Whether broadcast operations yield one or the 
S other is dependent on economic and technical factors, many 
Q 


of which are beyond the Commission’s control. One impor- 
nt economic factor is the high cost of the construction, oper- 


ut tion, and programing of television stations as compared 
. ith similar costs for radio stations. Because of this, under 
he present economics of television, fewer communities are 
ble, at this stage, to support television stations than can 
support radio stations. lb, because of the dependence of 
television stations on network and other nationally distrib- 
uted programing, the techniques, developed over the years in 
the aural broadcasting service, which enable numerous radio 
stations to operate successfully with a high proportion of 
local, nonnetwork programing, have not so far been developed 
to as great an extent in the television field. This has meant 
that both VHF and UHF stations which have not been able 
to secure their principal programs from a major network 
have found survival difficult, if not impossible. But since 
Je it has also meant that the stations able to offer the largest 
nt viewing audience in any given community will normally 
as secure the principal network affiliations, many UHF stations 
of which normally cannot provide a viewing audience com- 
e) parable to those of their VHF competitors have been forced 
1d to operate on a marginal or submarginal basis or cease oper- 
ic ation.® 
rs, The prime objective of the deintermixture proceedings was to 
"e- bring about more competitive UHF and VHF operations for strength- 
of ening and advancing T’V service throughout the Nation.* This goal 
on was sought through the promotion of comparable competitive broad- 
on casting facilities so as to improve the opportunities for effective com- 


etition among a greater number of stations. In the report and order 
on it was stated : 


ee It has become apparent that the construction and success- 


ful operation of a larger number of stations has been im- 
18 : - 

os in numerous markets by the absence of a greater num- 

er of more nearly competitive facilities, despite the need for 

and the capacity of such markets to support a larger number 

of television outlets. Accordingly, in our evaluation of the 

determination of the course before us, and in our determina- 


asd tion of the course which in our judgment offers the best pos- 
am sibilities for both the immediate and long-range expansion 
any of the Nation’s television services, we have kept in mind the 
nen paramount need for some competitive services.?° 
_Deintermixture represents a positive policy by the Commission 
— directed toward the promotion of competition among television sta- 
Ibid., p. 3. 
‘Ibid. © 


* Ibid., p. 4; also see, Public Notice 33663 of June 26, 1956. 
” Docket No. 11582, pp. 3-4. 
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tions at the local level. As was stated in the accompanying public 
notice, the Commission was seeking means of “improving the op- 
portunities for effective competition among a greater number of 
stations.” * 

In contrast to the Commission’s action in connection with the equal- 
ization of competitive opportunity as between VHF and UHF sta- 
tions under its rulemaking authority, adverse effects of VHF competi- 
tion on UHF operations have not been recognized in adjudicatory pro- 
ceedings.” After preliminary study, it was determined by the Com- 
mission that the deintermixture problem was nationwide in scope and 
that it could be resolved only by general rulemaking. The Commis- 
sion nevertheless refused to “freeze” VHF authorizations pending the 
conclusion of the general rulemaking proceeding.“ In Coastal Bend 
Television Co. vy. FCC 3* certain UHF stations petitioned for a stay 
of Commission action pending the outcome of the deintermixture rule- 
making proceeding. ‘The Commission had licensed a VHF station in 
the respective areas of each UHF petitioner which allegedly threat- 
ened the economic position of the latter. In denying the stays the 
Court noted that the UHF petitioners had notice that the VHF sta- 
tions had been allocated to their areas and thus, of the potential com- 
petition. Theopinion states in part: 


Petitioners have not shown sufficient likelihood of success 
on the merits of their cases to justify the granting of stays, in 
the face of the very great public interest in obtaining addi- 
tional service through the grant to intervenors (VHF licen- 
sees). It is, after all, the public interest which must govern. 
The Commission, of course, has not found that injury to the 
business of UHF station operators would be in the public 
interest. But that is not the issue. The Commission, after 
considering petitioners’ pleadings, has affirmatively found 
that the additional VHF service which intervenors will pro- 
vide is required in the public interest. If extinction of DHF 
stations results from the Commission’s policy and actions, 
the responsibility must lie at the Commission’s door.® 


11 See Public Notice 33663 of June 26, 1956, p. 5. 

12 See, e. & Gerico Investment Co. v. FCC, 240 F. 2d 410 (D. C. Cir. 1957) : Biscayne 
Television Corp., 22 F. C. C. 1470, 1475-1476 (1957) ; Radio Wisconsin, 10 R. R. 1224 
(1954), 14 R. R. 129 (1956). 

18 See Gerico Investment Co. v. FOC, 240 F. 2d 410, 412 (D. C. Cir. 1957) : “Coming to 
the merits, the position of Gerico is essentially foreclosed by our decision in Coastal 
Bend Television Co. v. Federal Communications Commission, U. 8: App. D. C. 
234 F. 2d 686. Sitting en banc we there considered the Commission’s report and order 
of November 10, 1955, 20 F. R. 8495, 138 Pike & Fischer R. R. 1511, which involved the 
question of deintermixture of VHF and UHF channels. The Commission in 1952 had 
issued its sixth report and order, 17 F. R. 3905, 1 Pike & Fischer R. R. 91: 599, which 
allocated both VHF and UHF channels to many communities. Numerous UHF stations 
thereafter secured permits and began operations in locations where VHF channels were 
also allocated but where actual VHF operations were delayed by the time consumed in 
Commission proceedings involving competing applicants. Experience indicated in many 
instances that when VHF stations did begin to operate they seriously and adversely 
affected the earlier established UHF stations. As a consequence many of the latter 
initiated proceedings to prevent the grant of VHF permits and to change previous VHF 
allocations by bringing about deintermixture. The Commission designated five commu- 
nities where such petitions were filed, including Corpus Christi, Tex., Coastal Bend’s 
location, as ‘pilot’ communities for the study of the problem. Upon completion of this 
study the Commission concluded that the problem was nationwide in scope, could not be 
resolved on a local basis, and should be made the subiect of a general rulemaking pro- 
ceeding. Pending such proceedings it refused to ‘freeze’ VHF authorizations. In 
Coastal Bend, the Commission also denied stays of comparative hearings of VHF applica- 
tions, and denied petitions of UHF stations to intervene in such hearings.” 

4213 F. 2d 498 (D. C. Cir. 1956). 

1% Tbid., p. 500. Compare Greylock Broadcasting Co. v. U. 8., 231 F. 2d 748 (D. C. Cir. 
1956). And see also Deep South Broadcasting Co., 14 R. R. 1001 (1956), for an apparent 
qualification to the general doctrine (initial decision). 
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In the 1941 Report on Chain Broadcasting the Commission ad- 
dressed itself to the problem of competition between networks. 
Therein the Commission defined the term “competition” as that situ- 
ation wherein— 


the opportunity to engage in network broadcasting (is) open 
to anyone willing tor isk his capital and energy— 


and which assures— 


the public the benefits of the healthy and vigorous interplay 
of economic forces among those engaged in the business.’® 


The Commission found that ownership of 2 networks (Red and Blue) 
by NBC, which provided NBC with 2 outlets in more than 30 cities, 
operated to the decided competitive advantage of NBC over the other 
2 national networks, particularly through the employment of time 
sales discount practices by NBC." The report also stated that NBC 
had a “decided advantage” over Mutual and CBS in terms of pro- 
graming.® By tying up two of the best facilities in numerous 
lucrative markets the Commission felt that NBC was using its Blue 
network to forestall competition with the highly profitable Red net- 
work. Consequently, the Commission found that the reestablish- 
ment of “fair competition” among networks was contingent upon 
ending the abuses inherent in dual network operation.’® 

The Commission also indicated its “serious concern” with the main- 
tenance of a “free radio system” from the standpoint of “concentra- 
tion of power” by the networks over licensees and their listeners.” 
Considering the radio spectrum as a part of the public domain, the 
Commission was disturbed about the prospects of control over the 
radio spectrum gravitating into too few hands. To guard against 
such an eventuality it was ; decided that NBC should divest itself of 
the Blue network : 


The transfer of the Blue network wiil result in four inde- 
pendent Nationwide networks. This will mean a much fuller 
measure of competition between the networks for stations 
and between stations for networks than has hitherto been pos- 
sible.” 


During the following years, however, the Blue network, which 
became the American Broadcasting Co. (ABC), was never in posi- 
tion to compete effectively with the two leading network organiza- 
tions—NBC and CBS.” Consequently, ABC decided to merge with 
United Paramount Theaters in order to obtain sufficient working 

capital to enable it to carry on as a viable and effective national net- 
work organization. In the 1953 ABC-UPT Merger decision™ where- 
in the newly formed Suneeition applied to the Commission for trans- 
fer of the ABC owned and operated stations, the Commission empha- 


6 FCC “ae Broadeasting (1941), p. 70. 


17 Tbid., 

18 Thid. 

1 Tbid., p.. 72. 

2° Tbid. 

21 Ibid., pp. 72-73. 

210 F. C. C. 212, 213 (1943). 

**See ABC-UPT Merger decision (Dockets 10031, 10032, 10033, 10034, 10046, and 10047° 


of February 9, 1953, at pp. 84—87, 124. 
4 Tbid. 
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sized its concern with effective competition among the national net- 
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works and the inability of ABC to compete: 


Noting that in television, as in radio, “the same pattern of NBC 
and CBS dominance is already discernible,” the Commission con- 


We have also recognized that the public interest is served 
by competition among the networks, both radio and television. 
Indeed, it was our concern with the necessity of stimulating 
competition in network broadcasting, * * * that led to the 
establishment of ABC in 1943 as an independent, competitive 
network. However, while ABC has been aggressive in secur- 
ing AM affiliates, 1 in obtaining its full quota of owned and 
operated television stations in major markets, in pioneering 
with respect to certain practices now standard network usage, 
and in developing special events and news programs which 
could be produced at moderate cost, it has not been able to 


compete effectively with NBC and CBS either in radio or tele- 
vision.” 


ABC has been unable to compete effectively with NBC and 
CBS, principally because it lacks the financial resources, the 
working capital, and the diversity of revenue-producing 
activities of the other networks or the companies with which 
they are associated. Increased financial resources are essen- 
tial to enable ABC to improve its program structure, build 


larger audiences, and thereby attract and retain sponsors and 
affiliates.” 


tinued: 


NBC and CBS were in the network television business be- 
fore ABC. Because of the extent of their financial resources, 
they have been able, particularly in the early days of television 
when large losses were incurred, to give their affiliated stations 
a better program structure than that supplied by ABC. Fur- 
thermore, many of the television licensees are also the owners 
of NBC and CBS radio affiliated stations and naturally have 
been inclined to favor NBC and CBS in television station 
affiliations and clearances. As in radio, NBC and CBS have 
affiliated with the most important station outlets. Further- 
more, in most of the 1- or 2-station markets, the stations have 
a basic television affiliation with either NBC or CBS and clear 
considerably more time for programs of those networks than 
they do for ABC and Du Mont programs. The inability to 
obtain station clearances poses a very serious competitive 
problem for ABC because NBC and CBS try to and do at- 
tract the sponsors of ABC programs to their networks on the 
basis that they can provide a much larger number of station 
clearances.” 


In addition to the other factors referred to above which 
poe ABC in a difficult competitive position, reference must 
e made to the superior earning power and working capital 


* Tbid., BD. 123-124. 
= sina’ = . 124. 
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available to the other national networks, both radio and tele- 
vision, resulting from their other business interests * * *.* 


Indicating a major concern for promoting competition at the net- 
work level, the Commission noted that there were few or no compa- 
nies, other than those already in the field, willing to enter network 
competition and provide the resources required in order to take the 
financial risks involved in network programing operations and thus 
effectively compete with CBS and NBC:” 


The extensive financial resources of the other networks 
enable them to take greater program risks and to erect and 
staff more elaborate facilities. The lack of adequate and 
diversified resources has been the principal obstacle which has 
precluded ABC in the past from sowie the vigorous com- 
petition which might have been expected from the establish- 
ment of ABC as an independent competitive network. There 
is a reasonable basis for belief that if ABC were able to take 
more risks and to spend more money on programing, over a 
period of time it would build larger audiences, which in turn 
would result in more station clearances for television pro- 
grams and more wide-coverage AM stations as affiliates,°° 

The financial resources which the merger would provide 
for ABC will enable it not only to improve its physical prop- 
erties but also its program structure so as to compete with 
NBC and CBS. The ABC program structure would be im- 
proved in radio as well as in taleniaien, both by the conduct 
of research and analysis, and by the acquisition of the neces- 
sary talent, creative people, producers and program ma- 
terial. * * ** 


Not only did the Commission consider the competitive status of 
ABC vis a vis the other networks and the increased competition which 
the merged organization might provide, but it also examined the pos- 
sible adverse effects on competition which might arise from the merger 
of a television network and a theater chain.*? It was found that 
several factors would mitigate against a competitive advantage to the 
merged corporation over the other networks. The finding was made, 
for example, that AB-PT would not make package deals for both 
theater and television. The decentralized operation of the theater 
subsidiaries and the proposed operation of the ABC network broad- 
casting division as an autonomous unit were designed to effectuate 
this policy.* In approving the new merger arrangement, the Com- 
mission stated : 


The merger will provide ABC with the financial resources 
to carry out its plan to strengthen its programing and im- 
prove its physical plant, and thereby provide substantial 
competition to the other networks, caaliia both its owned 
and operated stations and its affiliates to improve their serv- 


 Ibid., pp. 85-86. 
** Tbid., p. 88. 
* Tbid., p. 87. 
* Ibid., p. 98. 
# Ibid., pp. 99, 125. 
* Tbid., pp. 101-102. 
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ice to the public, and stimulating the other networks and sta- 
tions to compete in turn.” 


D. POLICIES RELATING TO UNDUE CONCENTRATIONS OF ECONOMIC 
CONTROL 


The congressional policy of maintaining the field of broadcasting 
as one of full and extensive competition fis also been implemented 
by the Commission’s multiple-ownership rules. Under the present 
rules, ownership in the television spectrum is limited to 5 VHF and 
2 UHF stations.*® While these rules are usually discussed in terms of 
prevention of monopoly control over broadcasting facilities, to the 
extent that such monopoly control is precluded, the Commission is 
promoting the competitive element. In its report and order of No- 
vember 25, 1953, amending the multiple- ownership rules,** the Com- 
mission stated : 


One of the basic underlying considerations in the enact- 
ment of the Communications Act was the desire to effectuate 
the policy against the monopolization of broadcast facilities 
and the preservation of our broadcasting system on a free, 
competitive basis. See Federal Communications Commission 
v. Sanders Brothers Radio Station (309 U. 8. 470). This 
Commission has consistently adhered to the principle of diver- 
sification in order to implement the congressional policy 
against monopoly and in order to preserve competition. That 
principle requires a limitation on the number of broadcast 
stations which may be licensed to any person or to persons 
under common control. It is our view that the operation of 
broadcast stations by a large group of diversified licensees 
will better serve the public “than the operation of broadcast 
stations by a small and limited group of licensees. The vi- 

tality of our system of broadcasting depends in large part on 
the introduction into this field of licensees who are prepared 
and qualified to serve the varied and divergent needs of the 
public for radio service. Simply stated, the fundamental 
purpose of this facet of the multiple- ownership rule is to pro- 
mote diversification of ownership in order to maximize 
diversification of program and service viewpoints, as well 
as to prevent any undue concentration of economic power 
contrary to the public interest. In this connection, we 
wish to ‘emphasize that, by such rules, diversification of pro- 
gram services is furthered without any governmental en- 
croachment on what we recognize to be the prime responsi- 
bility of the broadcast licensee. (See sec. 326 of the Com- 
munications Act.) It is to effect this purpose that the fore- 
going specific limitation on the number of stations that may 
be owned, operated, or controlled by any person has been in- 
cluded in the multiple-ownership rules.** 


The presumption that a high level of diversification of ownership 
and control of broadcast facilities is consistent with the public inter- 


* Tbid., p. 129. 

% Sec. 3.636 FCC Rules and Regulations (TV). 
% Docket No. 8967. 

7 Tbid., pp. 5-6. 
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est stems in part from the assumption that a diversified industry 
structure will encourage economic competition.*® From such compe- 
tition the expectation is entertained that programing of better quality 
will result. Licensees in the same market must necessarily compete 
for the audience served. On the regional and national levels, a highly 
diversified structure also protects against the abuses frequently at- 
tendant upon a high degree of concentration of economic control in 
any industry segment. Strict limits on multiple ownership can sub- 
stantially lessen the opportunity for a multiple-station licensee to 
impose various tie-in arrangements. 

The legislative history of both the Radio Act of 1927 and the Com- 
munications Act of 1934 shows that the Congress has, from the begin- 
ning, been vitally concerned with the danger of the development of a 
pattern of concentrated control within the broadcasting structure.” 
While the Communications Act of 1934 has no express provision re- 
garding multiple ownership of ae facilities, this question 
was raised in connection with section 12 of the Radio Act of 1927 
which, with slight modification, was incorporated into the Communi- 
cations Act of 1934 as section 310 (b).*° ‘This section relates to the 
transfer of broadcast licenses. Following the interpretation given 
section 12 of the Radio Act of 1927, in Pote v. F. R. C.,~ Senator 
White, of Maine, stated : 


In existing law there is no restraint upon the right of a 
licensee to transfer his license. We here deny this right 
except with the consent of the Secretary of Commerce. 
Freedom to barter and sell licenses threatens the principle 
that only those who will render a public service may enjoy a 
license. Its object is to prevent the concentration of broad- 
cast facilities by a few or by a single interest. Your com- 
mittee felt this a possibility to be guarded against.” 


The Commission first addressed itself specifically to the question of 
multiple-station ownership as an industrywide problem in March 
1938, when it issued Order No. 37 calling for an investigation of cham 
broadcasting.*® ‘The Commission’s Report on Chain Broadcasting of 
May 1941 referred to multiple-station ownership, both by networks 
and by other licensees : 


Assuming that the question were presented as an original 
matter at this time, the Commission might well reach the con- 
clusion that the businesses of station operation and network 
operation should be entirely separated. However, this Com- 
mission and its predecessor, the Federal Radio Commission, 
have heretofore approved as in the public interest the acquisi- 


8 See, e. g.. Federal Communications Commission vy. Pottsville Broadcashing Co., 309 
U. S. 134, 187 (1940). “The owner of numerous stations can use his bargaining power 
to obtain other advantages * * * and these advantages follow from a pure concentra- 
tion of economic power. At some place the Commission should be able to draw a line, 
and the proper way is through rulemaking. This case shows what rulemaking is for. 
If the Commission may impose some limitations on multiple ownership * * * (it) is 
plain that the selection of a particular ceiling (is) a matter for the Commission’s in- 
formed and expert judgment.’”” Argument of FCC General Counsel in U. 8. v. Storer 
jroadcasting Co., 351 U. S. 192 (1956), as reported in 24 United States Law Week, 
3230, March 6, 1956. 

% See Warner, Radio and Television Law (1949), sec. 52 (b). 

0 Thid. 

"67 F. 2d 509, 510 (1933), certiorari denied in 290 U. S. 680 (1933). 

*2 See Warner, Radio and Television Law (1949), p. 548. 

*® See FCC Report on Chain Broadcasting (1941), pp. 95—96. 
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tion by NBC and CBS of most of these owned and operated 
stations and have periodically renewed the licenses of such 
stations. From a legal standpoint, these circumstances con- 
fer no vested rights upon NBC or CBS, but we think it in- 
advisable to compel these networks to divest themselves of 
all of their stations.** [Italic supplied. ] 

NBC and CBS have such competitive advantages over 
any actual or potential rival that no additional stations 
should be licensed to either, and they should be required 
to dispose of some of the stations now licensed to them. 
We do not, however, deem it advisable to specify at this time 
a precise maximum figure for network ownership.*® 


With reference to multiple Oe Ta of AM stations by licensees 
other than networks, the report stated that: 


The Commission has had, and still has, frequent occasion 
to deal with this question in its administration of the station- 
licensing provisions of the Communications Act. In the rules 
recently promulgated for frequency modulation (FM) and 
for television, we have established rules restricting multiple 
ownership of stations furnishing these new broadcast serv- 
ices, Although the rules covering standard broadcast service 
do not contain comparable provisions, the Commission is 
working out a policy in its day-to-day decisions.” 


A 1940 FM rule and a 1941 TV rule, in addition to prohibiting 
duplicate ownership or control of two stations of the same class in 
the same community or serving substantially the same service area 
(the duopoly rule), also placed limitations on the maximum owner- 
ship or control of stations in the Nation as a whole. FM station owner- 
ship or control was limited to 6 and TV station ownership or control 
was limited to 3. In 1944, the 3-station limit on television station 
ownership was raised to 5. On November 27, 1953, the Commission 
issued its report and order amending the multiple-ownership rules.‘ 
Maximum limits on station ownership or scotland ware placed at 7 FM, 
7 AM, and 5 TV. On September 17, 1954, the Commission issued a 
report and order which permitted the ownership or control of 7 TV 
stations, not more than 5 of which might be in the VHF band.‘ 

The Supreme Court has restated the philosophy underlying the 
economic element of the multiple-ownership rules in the case of United 
States v. Storer Broadcasting Co.,*° wherein the Commission’s author- 
ity to promulgate rules setting a numerical limit upon the number of 
television stations which a given party can control or have an interest 


in was challenged. In upholding the Commission’s authority, the 
Court stated : 


This Commission, like other agencies, deals with the public 
interest (Scripps-Howard Radio v. Federal Communications 
Commission, 316 U.S. 4,14). Its authority covers new and 
rapidly developing fields. Congress sought to create regu- 


4 Tbid., p. 67. 

* Tbid., p. 69. 

46 Tbid., p. 2. 

47 Docket No. 8967. 

* Docket No. 10822. 
49351 U. 8. 192 (1956). 
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lation for public protection with careful provision to assure 
fair opportunity for open competition in the use of broadcast- 
ing facilities. Accordingly, we cannot interpret section 
309 (b) as barring rules that declare a present intent to limit 
the number of stations consistent with a permissible “concen- 
tration of control.” It is but a rule that announces the Com- 
mission’s attitude on public protection against such concentra- 
tion. The Communications Act must be read as a whole and 
with appreciation of the responsibiilties of the body charged 
with its fair and efficient operation. The growing complexity 
of our economy induced the Congress to place regulation of 
businesses like communication in specialized agencies with 
broad powers. Courts are slow to interfere with their con- 
clusions when reconcilable with statutory directions. We 
think the multiple-ownership rules, as adopted, are recon- 
cilable with the Communications Act as a whole. An appli- 
cant files his application with knowledge of the Commis- 
sion’s attitude toward concentration of control.*° 


The licensing function has also involved the Commission in a con- 
sideration of other aspects of monopolistic practices. In Mansfield 
Journal Co. v. FCC,» the sole applicant for an AM-FM facility was 
denied a license on grounds that its past business practices as a news- 
paper company had been monopolistic in character and that such prac- 
tices were likely to be continued and reinforced by the acquisition 
of a radio station. Hence, the Commission found that the applicant 
did not qualify under the character requirements of section 308 of 
the act. The Court stated that the Commission was privileged to 
examine pertinent aspects of the past history of an applicant in deter- 
mining whether nk applicant should be permitted to operate so 
important and restricted a facility as a radio station.” It was found 
that the Journal had used its position as the sole newspaper in the 
community to coerce advertisers to enter into exclusive advertising 
contracts with the newspaper and to refrain from utilizing the com- 
peting radio station, WMAN, for advertising purposes.** Such action 
was taken, according to the findings, with the intent and for the pur- 
pose of suppressing competition and of securing a monopoly of mass 
advertising and news dissemination.* The application for a license 
was therefore denied, the Commission holding that a grant would be 
inconsistent with the public interest and that the applicant was 
unqualified.™ 

The contention of Mansfield Journal that denial of the license on 
the aforementioned grounds amounted to the enforcement of the anti- 
trust laws by the Commission was thoroughly examined by the court 
and then disposed of in the following language: 


Appellant argues that this amounts to enforcement of the 
antitrust laws. But whether appellant has been guilty of a 
violation of these laws is not here in issue. The fact that a 
policy against monopoly has been made the subject of crimi- 
nal sanction by Congress as to certain activities does not pre- 

” Ibid., pp. 203-204. 
3 180 i. 24 28 (D.C. Cir. 1950). 


2 Thid., p. 33. 
58 Ibid., p. 82. 
% Thid. 
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clude an administrative agency charged with furthering the 
public interest from holding the general policy of Congress 
to be applicable to questions arising in the proper discharge 
of its duties. Whether Mansfield’s activities do or do not 
amount to positive violation of law, and neither this court 
nor the Federal Communications Commission is determining 
that question, they still may impair Mansfield’s ability to 
serve the public. Thus, whether Mansfield’s competitive 
practices were legal or illegal, in the strict sense, is not con- 
clusive here. Monopoly in the mass communication of news 
and advertising is contrary to the public interest, even if not 
in terms proscribed by the antitrust laws.© 


With respect to the case at bar the court stated : 


The Commission has determined in the instant case that 
it is contrary to the public interest to grant a license to a 
newspaper which has attempted to suppress competition in 
advertising and news dissemination * * * Congress in- 
tended that there be competition in the radio broadcasting 
industry * * * It is certainly not in the public interest that 
a radio station be used to achieve monopoly.*® 


In a companion case the Lorain Journal was denied a license for 
an AM outlet. This denial was based on the ground that there was 
complete common ownership and common control of the Lorain and 
Mansfield Journals, and that the same party which could not be en- 
trusted with a radio station in Mansfield could not be entrusted with 
a radio station in Lorain as it was likely to abuse its power in either 
situation.*? Since the Commission had thus evaluated the “probable 
conduct” of the Lorain Journal as a radio licensee on “sufficient evi- 
dence,” the court did not disturb this finding.® 

Lebanon Broadcasting Co. involved the transfer of control of 
WLBR-TV to Triangle Publications, Inc. The transfer grant was 
set aside upon the basis of protests filed pursuant to section 309 (c) 
of the act. The protestants were assigned the burden of proof on 
several issues directed primarily to the questions of whether the grant 
would result in undue concentration of control over the media of 
mass communications in the northeastern Pennsylvania area and of 
the economic effects of such grant upon existing UHF stations op- 
erating in the area.” It was concluded by the Commission that the 
policies and practices evolved under the public interest standard “can 


5% Ibid., p. 33. 

STbid. ‘The mandate of the first amendment does not preclude the Commission from 
considering the competitive practices of appellant. Only by keeping the dissemination of 
news free from monopoly can the constitutional guaranties of free speech and free press 
ever be fully achieved.” Ibid., pp. 35-36. 

5? Thid., p. 37. 

Ibid. In Lorain Journal v. United States, 342 U. S. 143 (1951), the Supreme Court 
found that the conduct of the Journal constituted an attempt to monopolize interstate 
commerce and justified the injunction issued against it by the district court under secs. 
2 and 4 of the Sherman Act. As described by the court, the proscribed conduct “consisted 
of the publisher’s practice of refusing to accept local Lorain advertising from parties using 
WEOL for local advertising. 3ecause of the Journal’s complete daily newspaper monopoly 
of local advertising in Lorain and its practically indispensable coverage of 99 percent 
of the Lorain families, this practice forced numerous advertisers to refrain from using 
WEOL for local advertising. That result * * * tended to destroy and eliminate WEOL 
altogether.” Ibid., pp. 149-150. 

5922 F.C. C. 952 (1957). 
 Thid., p. 953. 
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find expression in this proceeding only b | favoring the transfer of 
control proposed,” * the Commission adde 


* * * These significantly fuvordbls results will follow: 
WLBRE-TY, a OnE F television station in Lebanon, will re- 
sume broadcasting and provide needed local facilities where 
none are now operated; WLBR-TYV will engage in competi- 
tion for audience, for programs, for revenue, and for public 
support, with 6 UHF stations and 1 VHF station which 
operate in nearby cities within the WLBR-TYV grade A con- 
tour. The public will thus have an added choice of service 
and the competitive system of broadcasting will be aided un- 
less countervailing considerations are to be found in the pro- 
testants’ contentions against concentration of control of com- 
munications mediums. 


It was found that the allegations of undue concentration of con- 
trol by and undue competitive advantages for Triangle lacked per- 
suasive merit in terms of adversely affecting the public intent. Ac- 
cording to the findings, Triangle did not enjoy a position of monop- 
oly in any of the communications mediums in which it participated, 
Triangle had effective competitors in almost every area of potential 
competition, and Triangle’s practice of conducting its various com- 
munications enterprises as separate units, operating substantially in- 
dependently of each other, minimized opportunity for undue com- 
petitive advantages.* Hence, in the Commission’s view, the affirma- 
tive public interest considerations supporting a reactivation of a UHF 
station, subject of the transfer, were not balanced or outweighed by 
any discernible public benefit which might be derived from a denial 
of the transfer application.” Summarizing the competitive aspects 
of the proposed transfer, the Commission stated : 


Various arguments and contentions for the protestants 
have been generally and specifically discussed above, but some 
are deemed so lacking in evidentiary and lawful support as 
to warrant elaboration. The argument is made that the cri- 
teria for determining undue concentration of control and 
undue competitive advantage are to be found in various cited 
court decisions upon cases involving the Clayton Act and 
the Sherman Antitrust Act. The evidence fails to establish 
that Triangle will utilize unfair or oppressive competitive 
practices to the disadvantage of other broadcast operators or 
that a grant of this application will contribute to placing 
Triangle i in a position to exercise control over the communica- 
tions media in the areas of its operations or to employ eco- 
nomic methods or practices to afford for themselves an undue 
competitive advantage over the protestants or other broad- 
casters. The ascertainable competitive situation negates the 
claim that Triangle is acquiring a “virtual stranglehold upon 


‘ Ss 
mass media * * * in Pennsylvania. ’ The tools of monop- 


® Ibid., p. 975 
® Thid. 

8 Tbid., p. 976. 
* Thid. 
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oly or of economic oppression would not in any sense be 

slaced in the hands of Triangle by its acquisition of the de- 
hepat UHF station in Lebanon. The protestants antici- 
pate with understandable apprehension that the experience 
and resources and prestige of Triangle may enable it to com- 
pete effectively with their stations for program materials, 
for film, for public acceptance, and for advertising revenue. 
It may come to pass, though the facts in evidence do not sup- 
port such a forecast, that one or more of the UHF stations 
with which WLBR-TV is to compete will be forced out of 
business, and it might happen that all competing stations 
will feel the adverse effects of competion from WLBR_TV 
under Triangle ownership; but the effects of such lawful 
competition upon the protestants’ private businesses are con- 
sequences of the competitive system of which television 
broadcasting is a part. The Commission’s role in protecting 
the public interest is not to shield other broadcasters from 
lawfully exercised competitive forces (FCC v. Sanders 
Brothers Radio Station, 309 U. S. 470, 9 R. R. 2008, March 
25, 1940). The competitive position and practices of Tri- 
angle, insofar as reflected by the record herein, are lawful. 
The public interest will be served by affirming the grant of 
the application under consideration. 


This position would appear to be consistent with the principle of 
the Southeastern Enterprises case. The Commission stated explicitly 
that while there had been a failure of proof that Triangle’s operation 
of the reactivated UHF station would have any predictable economic 
effect upon the existing and potentially competitive UHF stations in 
the general area, that even had there been such proof, the economic 
effect upon such other stations would not be a relevant consideration 
in determining if the transfer should be made.” 

In the Report on Chain Broadcasting the Commission was con- 
cerned, inter alia, with competition among the network organizations 
and, conversely, with the monopolistic aspects of network practices. 
In one section of the report it addressed itself to this matter in the 
following terms: 


But in avoiding the concentration of power over radio 
broadcasting in the hands of Government, we must not fall 
into an even more dangerous pitfall : the concentration of that 
power in the hands of self-perpetuating management groups. 
Under any system of broadcasting, someone must decide what 
a station will put on the air and what it will not. Someone 
must select some programs and reject others. Congress has 
chosen to leave that power in the hands of individual station 
licensees, subject to the public interest provisions of the Com- 
munications Act and the powers delegated to this Commis- 
sion. Decentralization of this power is the best protection 
against its abuse. We cannot permit the protection which 
decentralization affords to be destroyed by the gravitation of 


%Ibid., pp. 976-977. For another recent case in which the concentration issue arose 
but in which the Commission did not find an undue concentration of control of broadcast 
ee ery to the public interest, see New Britain Broadcasting Co., 14 R. R. 725, 

o. 195 
F. c. 'C. 952, 973 (1957). 
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control over 2 major networks into 1 set of hands. While the 
concentration of power resulting from operation of a network 
is unavoidable, the further concentration of power resultin 
from operation of 2 networks by 1 organization can onal 
should be avoided.” 


In Federal Broadcasting System, Inc., v. American Broadcasting 
Co., Ine., et al.,°* the plaintiff, owner of a radio station, WSAY, in 
Rochester, N. Y., brought an action against the four major radio net- 
works seeking treble damages and a permanent injunction against all 
of them for violation of sections 1 and 2 of the "Shernigh Act. The 
plaintiff charged that the networks, by their concerted action— 


had unlawfully linked together all important broadcasting 
stations and national advertisers by a series of mutually exclu- 
sive contracts and had used their resulting powers to dictate 


arbitrarily the price at which all broadcasting facilities would 
be available.” 


The purpose and effect of this action, it was charged, was to exclude 
station WSAY from the network advertising market. Plaintiff 
sought a preliminary injunction against ABC and Mutual to prevent 
them from withdrawing their programs from its station pursuant to 
the alleged conspiracy. The effect of the injunction would have been 
to compel ABC and Mutual to continue their existing “affiliation” 
relationship with WSAY by providing plaintiff’s station with pro- 
grams."° In denying the injunction, the court stated : 


A network is not a common carrier and each therefore had 
the right in the absence of concerted action to make such con- 
tracts for the distribution of its programs as it chose. Plain- 
tiff had no inherent right to set its own rate to an advertiser 
and in all other respects to use the facilities of the radio net- 
work, nor does the court have power to compel defendants 
to deal with the plaintiff on such terms. Plaintiff miscon- 
ceives the function of a network, which buys time from the 
stations and sells to the advertisers its facilities and the serv- 
ices of those stations as an aggregate. Not only are the net- 
works not common carriers, but it would be cumbersome if not 
impractical for them to furnish programs if they did not have 
authority to deal a with the advertising con- 
cerns instead of leaving the rates to be determined individ- 
ually by the different stations which they serve. Such control 
by a network, operating asa single coordinating agency, 
would seem to be at least desirable in order that it might 
compete with other networks and advertising mediums and to 
assure a more reasonable distribution to every station of the 
income which the network as a whole may receive. We do 
not say that it would be impossible for a network to allow each 
station to set its own rate, but it would seem a less practical 
course of business and certainly one to which plaintiff can 
make no claim as of right.” 


* FCC Report on Chain Broadcasting (1941), p. 72. 
$167 F. 2d 349 (1948). 
® Tbid., p. 350. 
7 Tbid. 
1 * Thid., pp. 351-352. 
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One of the few instances in which the Commission has been pro- 
vided with persuasive evidence of abusive use of network leverage 
over affiliated stations involved the Don Lee Broadcasting System.” 
The record amply demonstrated that the network had insisted upon 
certain practices by affiliated stations which were clear violations of 
the chain broadcasting rules.”* Persistent pressure was brought by 
the network on its affiliates to compel compliance with network de- 
mands, and implied threats of chitnefiation of the affiliation agreement 
were made in instances of station reluctance to conform with the net- 
work’s desires.7* In this case, which arose upon an application for 
renewal of license of the network’s owned an operated stations, the 
Commission nevertheless granted license renewal for lack of an appro- 
priate remedy.”® 


E. POLICIES RELATING TO ANTICOMPETITIVE PRACTICES 


The Commission has, on occasion, been faced with a question arising 
out of that context wherein one station may be given a competitive 
advantage over other stations operating in the same community in 
terms of opportunity for network affiliation. In the Report on Chain 
Broadcasting the Commission stressed the desirability of competition 
among networks for sti ition outlets and competition among stations 
for network affiliation.” In Sunbeam Television C orp. Foes" 
which involved contractual relationship between a natignsd ‘network 
and an officer of an applicant for a television facility, the court 
stated : 


The failure to give adverse effect to Mr. Trammell’s associ- 
ation with NBC, in considering the comparative qualifications 
of Biscayne, was a departure from the Commission’s estab- 
lished policy that it is desirable for local television stations 
and network organizations to be independent of each other, 
and thus to assure that networks can freely compete for 
affiliation with local stations, and local stations freely com- 
pete for network affiliation. This policy, reflected to a de- 


75 R. R. 1179 (1950). On December 4, 1956, the Department of Justice filed a civil 
antitrust action against the Radio Corporation of America and the National Broadcasting 
Co.. Ine., alleging violations of sec. 1 of the Sherman Act. It was charged that defendants 
RCA and NBC had effectuated a combination or conspiracy in part by depriving Westing- 
house Broadcasting Co. of its VHF station in the Philadelphia market by the following 
means: (@) Threatening to cancel or to refuse to renew WBC’s affiliation with NBC in 
Boston and Philadelphia if WBC refused to negotiate with NBC for the transfer of its 
VHF station in Philadelphia to NBC; (6b) withholding affiliation with NBC for a VHF 
station about to be acquired by WBC in Pittsburgh, until WBC agreed to transfer its VHF 
station in Philadelphia to the defendant NBC; (c) threatening to withhold affiliation with 
NBC for WBC’s fifth VHF and two UHF stations when acquired. It was further alleged 
that effects of the aforesaid offenses would be, among others, (a) to reduce the ability of 
WBC as a station owner to compete with NBC and other station owners for the sale of 
advertising; * * * (c) to preclude competition among station owners in Philadelphia 
for NBC affiliation. Complaint in civil suit No. 21743. 

73 Ibid., p. 1198. 

4 Thid. 

7% Ibid., p. 1200. In Jefferson Standard Broadcasting Co., 11 R. R. 1059 (1955), the 
Commission granted the application for license renewal without a hearing. In a dissent- 
ing opinion, Commissioner Hennock contended that hearings should have been held on the 
questions of concentration of control of mediums of mass communications, on the possible 
violation of the multiple ownership (duopoly) rule, and on the allegation that the applicant 
for license renewal had urged the network to refuse affiliation with another station which 
might be a violation of sec. 3.658 (b) of the Commission’s rules and regulations. 

7 FCC Report on Chain Broadcasting (1941), pp. 47 

7 Sunbeam Television Corp. v. FCC, 243 F. 2d 26 (D. Cc. Cir. 1957). 
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gree in section 3.658 (f) of the Commission rules and regu- 
lations, is found in the Commission’s decisions.”* 


And in Wabash Valley Broadcasting Corp.,” it was stated: 


In the Commission’s opinion a serious question is raised 
concerning the desirability of a network official or stock- 
holder owning any interest in a broadcast licensee, since other 
stations oper: ating in the same community would be at a com- 


petitive disadvantage in attempting to secure a network affili- 
ation with the network in question.*° 


Hyman Rosenbaum *' presented a situation wherein the Commis- 
sion granted an application for authority to transfer corporate con- 
trol of a station without hearing. This grant became the subject of a 
protest under section 309 (c) of the act. Protestant held a CBS af- 
filiation which was to be shifted to the transferee upon final auth- 
orization. An evidentiary emer followed in which one of the 
issues was to determine whether rant of the transfer application 
would violate Commission policy concerning ownership of broadcast 
stations by network personnel as a result of a contractural or business 
relationship existing between the network involved and one of the 
transferees.** In the instant case, one of the transferees was a com- 
mentator employed by the network. The decision notes that it has 
been Commission policy in comparative cases to regard an applicant’s 
stock ownership in a network or employment of an applicant’s prin- 
cipal as a network official as an adverse factor.** But it is further 
pointed out that interest in a network is not an absolute disqualifica- 
tion.** The intent of the rule, as stated therein, is to prevent owner- 
ship, or substantial measure of control, by a network of a station in a 
locality in which the number of visual broadcast licenses is so sparse 
as to restrain, through limitation of competition, the receipt by the 
public of a variety of network programs through the medium of dif- 
ferent networks.®° It was found that the relationship of the trans- 
feree to the network did not have the effect of placing the network in 


virtual control of the station in violation of the multiple-ownership 
rule nor that the— 


relationship would in any manner adversely affect the com- 
petition among networks for affiliates in the area.**® 
The decision further states : 


The conclusion is compelling that the CBS decision to 
change affiliates was a legitimate exercise of business judg- 
ment, and was not the outcome of a conspirac y or act in re- 
straint of trade. As to Hudson Valley, the evidence shows 


®Ibid., p. 28. Sec. 3.658 (f) reads as follows: “No license shall be granted to a net- 
work organization, or to a person directly or satiroaty controlled by or under common 
control of a network organization, for a television broadcast station in any locality where 
the television broadcast stations are so few or of such unequal desirability * * *that 
the competition would be substantially restrained by such licensing. (The word ‘control’ 
as used in this section includes such a measure of control as would substantially affect 
the availability of the station to other networks.)” 

73 R. R. 229 (1946). 

® Tbid., p. 230. 

81 22 F. C. C. 1432 (1957). 

2 Ibid., p. 1432. 

8 Ibid., p. 1440 

% Ibid., pp. 1440-1441. 

es Ibid., p. 1441. 

% Ibid. 
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that it was operating at a loss and that its management bel- 
lieved that the situation could be corrected if it could secure 
affiliation with the CBS network. The fact that it was 
aware that if it were successful in its endeavor, WTRI would 
lose its CBS affiliation, does not make its negotiation of a CBS 
affiliation arrangement a violation of the ‘antitrust statutes. 
The Commission has no jurisdiction to say that in the field of 
visual broadcasting enjoyment of a network affiliation shall 
be a protected monopoly. Protestant’s contention—that the 
dominant position of CBS in that field is such that it may 
not freely chose its affiliates but must make such selections 
on a reasonable basis—first, remains only an allegation on 
this record insofar as CBS dominance ‘is concerned, and 
second, asks for imposition of local controls upon a private, 
unregulated organization in a manner foreign to American 
legal tradition. However, even if such argument possessed 

validity, the decision of CBS to change affiliates was made 
in the ‘hope of securing an ultimately more equitable com- 
petitive position in the area after its efforts to secure affilia- 
tion with station WRGB had failed. There has been no 
showing that its decision in any way involved unlawful con- 
siderations.* 


In several comparative hearing cases the Commission has given 
consideration to an allegation by one of the applicants that another 
applicant has engaged in certain anticompetitive practices which would 
be continued and employed to the detriment of the competitive sit- 
uation in the market concerned. In Indianapolis Broadcasting, 
Inc.,** the Commission summarized its treatment of those cases in- 
volving an applicant using combination rates in connection with 
newspapers owned or controlled by such applicant : 


In recent decisions we have had occasion to. consider the 
matter of forced combinations in newspaper advertising. In 
Radio Fort Wayne, Inc., (9 R. R. 1221), we held such } prac- 
tices to be unfavorable ‘comparatively to one applicant in 
light of the factual situation existing. There, two separately 
owned newspapers joined in a new corporation for the pur- 
pose of consolidation of the mechanical and business opera- 
tions of each, and established joint advertising rates. In 
WKRG-TV, Ine. (10 R. R. 225 >), where two newspapers 
under single ownership employed joint advertising rates, we 
concluded that no basis for an adverse conclusion existed in 
view of the fact that there was no combination of competi- 
tors. In Radio Wisconsin, Incorporated (10 R. R. 1224), we 
again had occasion to consider the question of joint adver- 
tising rates of two separately owned newspapers which were 
consolidated in a third corporation. We held that the po- 
sition of one of the applicants in that proceeding was not en- 
hanced comparatively on the factor of diversification even 
though the principals to whom the practices were attribut- 
able had Jess than majority stock interests in that applicant. 
There was also present in that case the question of joint ad- 


% Thid., p. 1442. 
8 22 F. C. C. 421 (1957). 
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vertising rate practices on the part of two newspapers under 
common control. In this connection, we stated, “T'wo news- 
papers, under common control, are not competitive in the or- 
dinary sense, and thus partial or full consolidation restriets 
only technically their competitive positions.” ** 


It will be noted that the Commission has distinguished those sit- 
uations in which two newspapers have been under common control or 
common ownership, and hence, are not expected to be competitive in 
the ordinary sense, and those situations where two separately owned 
newspapers have entered into some type of consolidation arrangement 
resulting in a “combination of competitors.” In the latter cases the 
applicant representing the consolidated enterprise has been com- 
pared unfavorably with other applicants on the factor of diversifi- 
cation. In Radio Fort Wayne, [nc., two former competing and 
separately owned newspapers were merged into one corporation for 
economy in connection with certain printing and business phases of 
publication. The Commission recognized that there were legitimate 
reasons for this consolidation but reasoned as follows: 


(T) he desires of the parties to acquire modern presses and 
to effect a more economical operation might well be considered 
justification for the consolidation, especially since diversit 
in editorial opinion in Fort Wayne was thereby preserved. 
In the absence of additional factors then, it is dificult to 
imagine harm resulting from such a merger and the public in- 
terest could not be said to be disserved. With the institution 
of the policy of forced combination rates, however, the situa- 
tion became materially different, and advertisers who pre- 
viously had a choice as to which of the two newspapers they 
would use for their sight advertising were reduced to the 
position of using both or none at all. * * * By forming a com- 
bination which has resulted in the imposition of forced com- 
bination rates upon advertisers in their newspapers, News 
Publishing and Journal-Gazette have used their dominant 
positions as the publishers of Fort Wayne’s only major news- 
papers in a manner inconsistent with the public interest as we 
conceive it. We are of the view, moreover, that these adver- 
tising practices seriously reflect upon the comparative quali- 
fications of Anthony Wayne to be a licensee of the Commis- 
sion. * * * Because of their announced intention not to take 
steps to bring about the abandonment of these practices un- 
less a court of last resort declares them to be illegal, respon- 
sibility for the practices must be imputed to them. Accord- 
ingly, a substantial preference is due Radio Wayne whose 
representation that it will not employ combination rates if 
its television application is granted is supported by the history 
of its past operation of its four standard broadcast stations.” 


In those situations where 2 newspapers in the same community, 
employing unit or forced combination advertising practices, are 
wholly owned or under common control by 1 of the competing ap- 
plicants, the Commission has uniformly held that such practices will 
not be considered as an unfavorable element in evaluating the di- 


 Tbid., pp. 508—509. 
9 R. R. 1221 (1953). See also Fleming v. FCC, 225 F. 24 523 (1955). 
“" Ibid., p. 1222K. 
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versification factor. However, additional elements may enter the 
diversification equation which would require that a preference be 
given to the competitors of the applicant whose newspapers employ 
the unit advertising practice. This was well illustrated in the Loyola 
University * decision : 

The Times applicant owns and operates 2 of the 3 daily 
newspapers in New Orleans, which papers are distributed 
within the contours of the proposed television station. The 
morning paper owned by the Times is the only morning paper 
in New Orleans. The afternoon paper owned by the Times 
is the principal afternoon paper (there being one other—the 
Item—independently owned) in New Orleans. The Times 
follows the policy of combination advertising rates pursuant 
to which a purchaser or advertiser in one of the Times papers 
must also purchase space in the other. The Commission 
assesses no demerit in this connection, since first the papers 
are in common ownership and therefore would not com- 
monly be expected to be competitive in the usual sense, and 
second, because we are unable to find that the forced combi- 
nation type of policy has been linked to the past operations 
of the New Orleans radio station owned by the Times, shortly 
to be discussed. Also, as has been noted, Times owns and 
operates a New Orleans radio station. Thus, were Times to 
receive the grant being contested for a television station, it 
would be a grantee of a television station in New Orleans, 
the licensee of a radio station in New Orleans, and the pub- 
lisher of the 2 largest (out of 3) newspapers in New Orleans. 
Here is evidenced a trend toward concentration which, not- 
withstanding the presence of other media in the coverage 
area, is of significant comparative consideration emphasized 
somewhat by the forced combination rate policy which has 
been practiced in the newspaper operation.” 


Further, the assertion that no demerit attaches to the forced combi- 
nation rate practice is somewhat qualified in WHDH, Inc.,* wherein 
the Commission states: 


The findings show that the Herald-Traveler accepts local 
or national advertising copy only upon a combined rate basis 
for the two newspapers. The Commission has been con- 
fronted in previous proceedings with the combination rate 
question and has found no impropriety of attitude manifested 
by circumstances of combination advertising applied to news- 
papers in common ownership such as WHDH presents, 
though it takes the matter into consideration as a part of the 
general diversification factor in its indication of concentra- 
tion possibilities.© {Italics supplied. ] 


On several occasions the Commission has indicated that it will look 
with disfavor upon an applicant for a broadcast facility in a com- 
parative proceeding who has in the past required or who may intend 
in the future to force combined sales of newspaper space and broad- 


92 12 R. R. 1017 (1957). 
% Ibid., p. 1112. 

% 99 BC. GC. 761 (1957). 
% Thid., p. 877. 
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cast time to advertisers. In the Indianapolis Broadcasting, Inc., case 
the Commission stated : 


The first matter is that of the commercial practices of the 
Indianapolis Star and the Indianapolis News, which are both 
wholly owned by Indianapolis Newspapers, Inc. In this 
connection, our findings disclose that there is a forced combi- 
nation with respect to certain types of advertising. More 
particularly, if the national or general display advertiser and 
the classified advertiser wants coverage in only one of the 
papers, either the morning paper or the afternoon paper, 
he must pay for the ads in both papers even though he has no 
need for the ad in the second paper. This situation does not 
obtain with respect to local display advertising. It is noted 
that there are no combinations of any type or description 
between either the morning or evening or Sunday newspapers 
and station WIRE. Nor is there any rate reduction for an 
advertiser using the Star and the News and WIRE if the 
advertiser uses the Star and the News. Advertising on the 
proposed television station will not be sold in combination 
with either the radio station or the newspapers. * * * (T)he 
above-described competitive practices of the Indianapolis 
Star and the Indianapolis News are not to be considered as 
reflecting unfavorably upon the comparative position of 


Indianapolis Broadcasting, Inc., under the diversification 
factor.®® 


But apparently, the Commission attaches no demerit to combination 
sales granting discount advantages where such sales are not forced 


upon the advertiser. Consider the following language of Indian- 
apolis Broadcasting, Inc. : 


There is also to be considered in connection with Crosley’s 
proposal the question of the discount which is offered to 
advertisers using two or more of the Crosley properties. It 
has not been finally determined what discount, if any, the 
advertiser will be offered if he buys the proposed Indianapolis 
station in addition to other stations owned by Crosley. It is 
indicated, however, that an advertiser would probably receive 
a 10-percent discount on such purchase. We do not see that 
any harmful effect would result from these particular prac- 
tices. It is to be noted that no showing has been made that 
Crosley attempts to force advertisers to purchase time on all 
of itsstations asa unit. Nor has there been any showing that 


such practices have been employed to advance unfairly the 
competitive position of Crosley.” 


In addition to the forced combination rate problem there are possi- 
bilities for monopolistic abuse inherent in the grant of a broadcast 
facility to a controller of other broadcast and nonbroadcast facilities. 
Allegations were made in WHDH, Inc.® to the effect that an award 


*%22 F.C. C. 421, 508 (1957). In KFAB Broadcasting Co., 12 R. R. 317, 394 (1956) 
the Commission stated: “In view of our findings with respect to the lack of any com 
bination rate between newspapers and radio as well as the lack of intention to institute 
such a rate in connection with the television service, we apprehend no particular risk of 
a combination rate which would affect television advertising if KFAB receives a grant.” 

722 F. C. C. 421, 509 (1957). See also Tribune Co., 9 R. R. 719, T70p (1954), 
affirmed in Pinellas Broadcasting Co. v. FCC, 230 F. 2d 204 (D. C. Cir. 1956). 

@22 F.C. C. 761 (1957). 
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of the television channel to WHDH would result in certain “mutual 
romotion” practices which would be adverse to competition in the 
3oston market. It was found that on occasion WHDH had followed 
a combination sales practice whereby the purchasers of time on 
WHDH-AM had received free advertising in the Herald and 
Traveler “ as a part of the somewhat higher rate charged for time 
on this program.”® It was then noted, however, that this practice 
was followed with respect to only one program and that this program 
would not be carried into television. This matter was disposed of by 
the Commission as follows: 


Nevertheless, the program practice which has obtained in 
relation to the supplying of free advertising on the WHDH 
morning program will be considered in relation to competi- 
tive possibilities under the diversification factor. We are 
unable to conclude, however, from such findings that the 
broadcasting facilities would be employed to promote the 
newspaper interests in an improper manner, as the exceptors 
suggest we conclude from Mr. Choate’s testimony shown in 
our findings at paragraph 18. Mr. Choate’s testimony that 
programing would be adapted, where feasible to do so, to the 
best possible promotion of the Herald-Traveler Corp. carries 
no necessary implication of wrongful promotion or combina- 
tion and a presumption of improper conduct should not be 
indulged. The most that may be said in the context of the 
record is that there is indicia of business linking of WHDH- 
AM and the newspapers, which, as developed on this record, 
in itself constitutes no wrong, but which is appropriate sub- 
ject matter for weighing in connection with the diversifica- 
tion factor. Thus, no disposition or intention may be in- 
ferred from the record to use the present and_prospective 
broadcast facilities as a newspaper instrument in a manner 
inconsistent with the public interest responsibility of the 
licensee. Moreover, the record gives no support for an in- 
ference of intent on the part of WHDH to conduct a broad- 
casting operation in subordination to the associated news- 
paper operations with the possibility of neglecting the inter- 
ests of the public. Again, there is no showing that the prac- 
tice above referred to has been used to adverse effect upon 
any competitor, nor that any intention exists to use a televi- 
sion license in such manner.? 


While allegations of unfair competition have been made to the Com- 
mission in various contexts, particularly with respect to certain rate 


® Thid., p. 878. 

1 Tbid. The possibilities for mutual promotion of intermedia facilities to the detri- 
ment of competitors, especially in markets having relatively few broadcast and newspaper 
outlets, was strikingly documented in Kansas City Star Co. v. U. 8S. 240 F. 2d 643 (1957), 
wherein the Court found: “From 1949 to the date of the return of the indictment the 
Star owned WDAF-TYV., the only television station in the metropolitan Kansas City area. 
In addition, it owned radio station WDAF. The evidence in the record would justify 
the jury in concluding that the Star used its dominant position to aid in its newspaper 
advertising, making it clear in some instances that advertisers could not buy time on 
WDAF-TV unless they also advertised in the Star paper. For example, in 1952 the 
Star refused time on WDAF-TV to a furniture company. A Star solicitor called atten- 
tion to the fact that the company did not use the Star columns. When the solicitor 
was told that they had no need for newspaper advertising he then in effect told them 
that if that were the case the company had no need for television and refused the request 
for time. * * * These and other instances indicate that the television and radio fa- 
cilities of the Star were being used more as appendages to the successful operation of 
the Star than they were being used as independent entities.” Ibid., p. 656. 
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practices, the Commission has almost invariably found that such alle- 
gations have not been supported by sufficient evidence.’ 

A further aspect of the “rate” problem was examined by the Com- 
mission in the Report on Chain Broadcasting. This concerned the 
practice of one network by which it “attempted to protect itself against 
competition with its affiliates for the business of national adver- 
tisers.”* A provision inserted in the affiliation contract had the ef- 
fect of preventing the affiliated station from accepting the business of 
a national advertiser at a rate lower than that which the network had 
established as the affiliate’s rate for network programs unless the sta- 
tion was disposed to subject itself to the risk that this lower rate would 
be applied to all of the affiliate’s network business. In this connection 
the report states: 


We conclude that it is against the public interest for a 
station licensee to enter into a contract with a network which 
has the effect of decreasing its ability to compete for national 
business. We believe that the public interest will best be 
served and listeners supplied with the best programs if 
stations bargain freely with national advertisers.‘ 


F. RELATIONSHIP OF FCC REGULATORY FUNCTION TO ENFORCEMENT OF 
ANTITRUST LAWS 


In various proceedings having competitive implications the Com- 
mission has been charged with taking action which amounted to 
enforcement of the antitrust laws, a function which is properly within 
the province of the Attorney General and the courts. The Supreme 
Court in the NBC case emphasized that this contention completely 
misconceived the basis of the Commission’s action in promulgating the 
chain broadcasting rules and it quoted the Commission’s report to 
this effect : 


The prohibitions of the Sherman Act apply to broadcast- 
ing. This Commission, although not charged with the duty 
of enforcing that law, should administer its regulatory powers 
with respect to broadcasting in the light of the purposes 
which the Sherman Act was designed to achieve. * * * 
While many of the network practices raise serious ques- 
tions under the antitrust laws, our jurisdiction does not de- 
pend on a showing that they do in fact constitute a violation 
of the antitrust laws. It is not our function to apply the 


2 Federal Broadcasting System, Inc., v. FCC, 231 F. 2d 246 (1956) (decided, Feb. 23, 
1956) involved an appeal from an order of the FCC dismissing a protest filed by Federal 
(WSAY) against the Commission order granting radio station BBF a renewal of its 
license. The protest under sec. 309 (c) of the act was based on two grounds, one of 
which was to the effect that “WBBF had put into effect an arrangement whereby adver- 
tisers who patronized both WBBF and another radio broadcasting station under common 
control with it and partly overlapping its service area would receive a 25-percent discount 
from the usual rates, constituting unfair competition and causing Federal Broadcasting 
a loss of some $16,000 in a accounts.” The Commission had found that the 
allegation was insufficient, that sec. 309 (c) requires that the protestant do more than 
set forth conclusory arguments unsupported by facts stated with specificity. The Court 
ordered that the Commission’s order should be vacated. In WBBP, Inc., docket No. 12033, 
the Commission granted a hearing and oral argument on the allegations. 

*FCC Report on Chain Broadcasting (1941), p. 73. The NB rovision read as fol- 
lows: “If you accept from national advertisers net payments less than those which NBC 
receives for the sale of your station to network advertisers for corresponding periods of 
time, then NBC may, at its option, reduce the network station rate for your station in 
like proportion, in which event the compensation due you from NBC will be likewise 
reduced but the right of termination provided for in the preceding paragraph shall not 
thereby accrue to you.” Ibid. 

‘Ibid., p. 75. See sec. 3.658 (h) of the Commission’s Rules and Regulations. 
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antitrust laws as such. It is our duty, however, to refuse 
licenses or renewals to any person who engages or proposes 
to engage in practices which will prevent either himself or 
other licensees or both from making the fullest use of radio 
facilities. This is the standard of public interest, convenience, 
or necessity which we must apply to all applications for 
licenses and renewals. * * * We do not predicate our juris- 
diction to issue the regulations on the ground that the net- 
work practices violate the antitrust laws. We are ~~ 
these regulations because we have found that the networ 
practices prevent the maximum utilization of radio facilities 
in the public interest.® 


An opportunity for the restatement of its administrative actions 
in relation to the enforcement of the antitrust laws was afforded the 
Commission in its report and order of November 1953, modifying 
the multiple-ownership rules: 


The provisions of sections 3.35, 3.240, and 3.636 governing 
the multiple ownership of broadcast stations and the amend- 
ments thereof proposed in this proceeding were promulgated 
pursuant to the general rulemaking authority contained in 
sections 4 (1) and 303 (r) of the act and are designed to im- 
plement the congressional policy against monopoly enunci- 
ated specifically in sections 311 and 313 of the Communica- 
tions Act. Parties to this proceeding have urged that the 
promulgation of these rules by this Commission is an attempt 
to enforce the antitrust laws of the United States which func- 
tion Congress has delegated to the Department of Justice. 
This contention has been advanced before, and expressly re- 
jected by the courts.° 

In Mansfield Journal Co. v. FCC, the court of appeals stated, in part: 

(W )hether Mansfield’s competitive practices were legal or 
illegal, in the strict sense, is not conclusive here. Monopoly 
in the mass communication of news and advertising is con- 
trary to the public interest, even if not in terms proscribed by 
the antitrust laws.’ 


S5NBO v. U. 8., 319 U. S. 190, 223-224 (1943). FCC Report on Chain Broadcasting 
(1941) 46, 83. Speaking for the Court, Mr. Justice Frankfurter also stated in the NBC 
ease: “By clarifying in sec. 311 the scope of the Commission’s authority in dealing with 
persons convicted of violating the antitrust laws, Congress can hardly be deemed to have 
limited the concept of ‘public interest’ so as to exclude all considerations relating to 
monopoly and unreasonable restraints upon commerce. Nothing in the provisions or history 
of the Act lends support to the inference that the Commission was denied the power to 
refuse a license to a station not operating in the ‘public interest,’ merely because its mis- 
conduct happened to be an unconvicted violation of the antitrust laws.” Ibid., p. 223. 

® Docket No. 8967, p. 3. For a more recent statement of the Commission’s regulatory 
function in relation to the antitrust laws see Memorandum of Law submitted by the FCC 
in Civil Action No. 21, 743, U. 8S. v. RCA and NBC, of June 18, 1957. 

7180 F. 2d 28, 33 (D. C. Cir. 1950). Discussion of the primary jurisdiction question 
as between the Commission and the Department of Justice is discussed by FCC General 
Counsel, Warren Baker, in hearings before the Antitrust Subcommittee of the Committee 
on the Judiciary, House of Representatives (1956), pp. 3109-3116. In Radio Fort Wayne, 
Inc., 9 R. R. 1221, 1222K (1954), the Commission stated: ‘Moreover, whether the estab- 
lishment and use of joint advertising rates by newspapers separately owned is legal or 
illegal is not here controlling, the Commission being concerned, primarily, with the con- 
duct of the persons involved and the possible effect of such conduct upon the applicant's 
disposition to operate a broadcast station in the public interest.” And, in the Commis- 
sion brief, filed in Fleming y. FCC, No. 12452, March 28, 1955, pp. 33-34, it was stated: 
“That the Commission may take into consideration the responsibility of an applicant for 
competitive practices, which, while perhaps not in violation of law, are nevertheless incon- 


sistent with the long-established public policy of the United States in favor of competition, 
is beyond question.” 
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In its report on uniform policy as to violations by applicants of laws 
of the United States, the Commission states its policy approach to com- 
petition in the broadcasting industry in these terms: 


It is clear from the legislative history of the act and from 
various provisions therein that Congress conceived as one of 
the Commission’s major functions the preservation of compe- 


tition in the radio field and the protection of the public as 
against the private interest.® 


y 


@/ SUMMARY STATEMENT ON THE ROLE OF THE COMPETITIVE ELEMENT 


Various means have been employed by the Commission in imple- 
menting the development of a nationwide, competitive, broadcasting 
system. In general, the Commission has attempted to provide for the 
optimum play of effective competitive forces within the limitations 
of the broadcasting structure. In U. S. v. Storer Broadcasting Co., 


the Supreme Court referred to the relationship of regulation to com- 
petition in these terms: 


The Commission, like other agencies, deals with the public 
interest. * * * Its authority covers new and rapidly devel- 
oping fields. Congress sought to create regulation for public 
protection with c: areful provision to assure fair opportunity 
for open competition in the use of broadcasting facilities.® 


As must be expected, the Commission’s treatment of the competitive 
element has varied with the circumstances of specific decisional con- 
texts. Establishing the basic conditions for competition has been the 
concern of the Commission in certain broad peer roceedings, 
such as the sixth report and order, which set forth the table of assign- 
ments for television stations. Therein the Commission stated that one 
of its primary objectives was to allocate multiple services to as many 
communities as possible in order to provide adequate program choice 
to the public and encourage the development of competition among 
broadcasters, networks, and other elements of the industry.° When, 
as on occasion, the conditions established do not satisfactorily imple- 
ment the ¢ oar: e objectives sought, modifications have been made, 
as for example, in the “deintermixture” report and order.” 

By dispensing with the requirement for showing need, new-station 
entry has been, to some extent, encouraged. Similarly, the economic- 
injury cases have established a line of authority which favors new- 
station entry by encouraging new entrepreneurs to enter a market with 
an existing station or stations. The latter, the Commission has con- 
sistently held, will not be protected by the Commission against eco- 
nomic loss through new-station entry. Through its rulemaking pro- 
cedure, the Commission has attempted to promote maximum competi- 
tion among stations in the same market by prohibiting duplicate 
station ownership. And, through the means of applying its diversifi- 
cation policy in comparative hearings, the Commission has, in many 


cases, promoted increased competition among all mass communications 
mediums within a given market. 





®* Docket No. 9572, 1 R. R. (pt. 3) 91: 495, 91: 500. 
*351 U. S. 192, 203 (1956). 

” Doeket No. 8736, April 14, 1952; 17 F. R. 3905 (1952) 
“1 Docket No. 11532, June 26, 1956. 
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Equalizing competitive opportunity among various units of the 
same component has also been an objective of Commission action. B 
selective deintermixture, the Commission has wm, ey its rulemak- 
ing authority to promote comparable competitive broadcasting facili- 
ties in order to improve the opportunities for effective competition 
among a greater number of stations. And, on the network level, it 
approved the transfer of ABC-owned and operated stations to the 
merged AB-UPT corporation in order to strengthen the “third” 
network and enable it to compete more effectively against the two 
leading network organizations. 

The multiple-ownership rules and the rule prohibiting dual-network 
operation represent major Commission actions designed to implement 
the policy against concentrations of contro] within the broadcastin 
structure which would be contrary to the public interest. In the 
words of U7. S. v. Storer Broadcasting Co., the multiple-ownership 
rules announce “the Commission’s attitude on public protection 
against such concentration.” 7? While not prohibiting multiple owner- 
ship, the rules recognize a “permissible” concentration of control. Un- 
der its immediate licensing authority the Commission has also been 
able to curb isolated situations of economic dominance by refusing a 
license to an applicant whose past conduct has manifested monopolis- 
tic tendencies. And at the network level, abusive exercise of superior 
network bargaining power vis-a-vis its affiliated stations has been con- 
demned by the Commission, generally by the chain-broadcasting rules, 
and particularly in the Don Lee license-renewal proceeding although 
no sanctions were imposed in the latter instance."* The Commission 
has also undertaken to minimize other anticompetitive practices by ap- 
propriate rules or case doctrine. It has attempted, for example, to 
maintain competition for affiliation on an effective basis. In numerous 
comparative hearing cases, the Commission has commented adversely 
upon certain types of combined-rate arrangements, particularly where 
there has been an allegation of sales tie-in between the licensee’s broad- 
east facility and his newspaper outlets. And it has condemned the 
employment of “forced” combination rates, whether relating to a 
newspaper-broadcast facility tie-in or a tie-in among two or more 
stations of a multiple owner. 

Competition was the main theme of the Report on Chain Broadcast- 
ing, the Commission throughout stressing the benefits to the public of 
competition among radio stations, competition among networks, and 
competition among networks and among stations with respect to 
affiliation arrangements. Concluding the Report on Chain Broad- 
casting, the Commission stated : 


We believe * * * that competition, given a fair test, will 
best protect the public interest.™ 


Reviewing the authority of the Commission to promulgate the chain 
broadcasting rules in VBC v. U. 8.3 the Supreme Court quoted with 
approval a section of the Report on Chain Broadcasting setting forth 
the idea that encouragement of competition, in accord with the public- 
interest standard of the act, underlies the Commission’s action: 


12351 U. S. 192, 203 (1956). 

#5 R. R. 1179 (1950). . 
14 FCC Pa ci on Chain Broadcasting (1941), p. 89. 

. 190 (1943). 


% 319 U. 
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We do not oe our jurisdiction to issue the regulations 
on the ground that the network practices violate the antitrust 
laws. e are issuing these regulations because we have found 
that the network practices prevent the maximum utilization 
of radio facilities in the publie interest.” 


And, in the Mansfield Journal Co. case, the Court gave full support 
to the proposition that the Commission had the authority to promul- 
gate rules which would tend to promote competition to that level re- 
quired by the public-interest standard of the act, saying: 


Monopoly in the mass communication of news and advertis- 


ing is contrary to the public interest, even if not in terms 
proscribed by the antitrust laws.” 


Similarly, the multiple-ownership rules have been justified on the basis 
of their efficacy to “preserve competition” and to “implement congres- 
sional policy against monopoly.”** In discussing the “duopoly” 
aspect of the multiple-ownership rules, the Report on Chain Broad- 
casting described the assumed beneficial effects of competition between 
stations in the community as illustrating the very “essence of the 
American system of broadcasting.” * 

A significant point concerning Commission statements accompany- 
ing the promulgation of the foregoing rules and regulations is that the 
Commisison has, in each case, with varying but similar and unmis- 
takable language, linked such rules to implementation of the public 
interest. These various actions were taken with the conscious assump- 
tion that the encouragement of competition in each instance was fully 
consistent with the “public interest, convenience, and necessity” stand- 
ard of the Communications Act. In other words, the Commission has 
had no difficulty, has, in fact, been eager, to recognize the positive 

ains of competition and to initiate appropriate action to promote the 
lease and quality of competition under its rulemaking power. Put 
another way, in actions involving basic industry structure and opera- 
tions, the Commission has acknowledged the gains assumed to flow 
from increased competition, whereas, in cases involving specific sta- 
tion grants, as in the “economic injury” cases, the Commission has re- 
fused to recognize the possible losses or adverse effects of competition. 

In all of the various Commission actions alluded to, the Commission 
has been careful to point out the relationship of increased competition 
to improved service to the public. This ion usually been phrased 
in terms of improved program service. For example, in the Report 
on Chain Broadcasting, the Commission stated : 


This two-way competition—among network organizations 
for station outlets and among stations for network affilia- 
tion—will insure the listening public a well-diversified, high- 
quality, program service.” 


In its report and order of November 25, 1953, amending the multiple 
ownership rules the Commission commented : 





* Tbid., p. 224. FCC Report on Chain Broadcasting (1941), p. 83. 
7180 F. 2d 28, 33 (D. C. Cir. 1950). 
8 Docket No. 8967, November 25, 1953, pp. 5—6. 

* FCC Report on Chain Broadcasting (1941), p. 47. 
” Ibid., pp. 47—48. 
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It is our view that the operation of broadcast stations by a 
large group of diversified licensees will better serve the pub- 
lic than the operation of broadcast stations by a small and 
limited group of licensees. 

Simply stated, the fundamental purpose of this facet of the 
multiple-ow nership rule is to promote the diversification of 
program and service viewpoints as well as to prevent any un- 
due concentration of economic power contrary to the public 
interest.” 


And in the ABC-UPT Merger decision the Commission stated : 


We have recognized that the public interest is served by 
competition among the networks, both radio and television.** 


Even in the “economic injury” cases the courts and the Commission 
have equated increased competition with improved service to the 
public. In the Sanders case the Supreme Court assumed that compe- 
tition would result in a broadcaster surviving or succumbing “accord- 
ing to his ability to make his programs attractive to the “public. ue 
And in the Cullman case the Commission met the argument that the 
establishment of a new and competitive broadcast service would re- 
sult in deteriorated program service to the public with the retort that: 


But this obviously does not follow since the public will be 
enjoying not only petitioner’s service but a new service. What 
the public may lose at one point it will gain at another.** 


Additional statements from the Cullman case reinforce this assump- 
tion of direct relationship between increased competition and im- 
proved program service: 


It is the judgment of Congress that the competition be- 
tween stations to survive furnishes the best incentive to render 
the best possible service. * * * *5 


In the Presque Isle case the Commission stated : 


It is implicit in the idea of free competition that public in- 

terest cannot possibly be adversely affected by the failure of 

an existing station to survive due to increased competition, 

because this result cannot follow unless the new station’s 

competitive efforts enable it to render a superior public 

service.*° 

In brief, the Commission has followed a generally consistent policy 
of encouraging new entry and increased competition. The Commis- 
sion has also stimulated the c ompetitive function by establishing favor- 
able conditions for competition. By various rules it has undertaken 
to shape the industry structure so as to equalize competitive oppor- 
tunity and thus insure fair and more effective competition. The possi- 
ble conflict between service to the public and increased competition 
has posed no really substantial problems to the Commission. In few 


Docket No. 8967, pp. 5-6. 
ABC-UPT Merger decision (Dockets 10031, 10032, 10033, 10034, 10046 and 10047) 
‘ebruary 9, 1953, pp. 123-124. 
309 U. S. 470, 475 (1940). 

746 R. R. 164, 169 (1950). 

* Ibid., p. 170. 

*sg F. C. C. 3, 9 (1940). See also FCC, Report on Chain Broadcasting (1941), 
pp. 46-47. 
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situations has it been shown that increased competition or the equaliza- 
tion of competitive opportunity would be inconsistent with the public 
interest. But the Commission has not in every sense attempted to 
maximize the competitive function as such. The multiple ownership 
rules, for example, which permit ownership or control of 5 VHF and 
2 UHF TV stations by the same party do not fully maximize the com- 
petitive element. Similarly, in the comparative hearing context, cer- 
tain factors conflict with the policy of maximum diversification of 
ownership. In these decisional contexts the Commission arrives at 
that adjustment of competing policies or interests which it considers 
most fully consonant with optimum service to the public. 

The Commission in its Report on Chain Broadcasting, after having 
considered the role of the competitive element at both the station and 
network levels, suggested a broad test which has provided a guide to 
judgment where the competitive element is involved : 


(P)reservation of the fullest possible measure of competi- 
tive opportunity consistent with furnishing the public ade- 
quate broadcasting service is one of the elements to be con- 
sidered in applying the statutory standard of “public inter- 
est, convenience, or necessity.” 7” 


Past Commisson action, taken as an aggregate of specific doctrines 
relating to competitive function, has been roughly consistent with 
this test. 

The decision in Southeastern Enterprises ** is probably the most 
significant recent statement of doctrine in the competitive area. 
Therein the majority of the Commission stated : 


We take this opportunity now to disclaim any power to 
consider the effects of legal competition upon the public serv- 
ice in the field of broadcasting.” 


This general proposition was somewhat qualified by the statement 
that the Commission does not have the power to consider “the adverse 
effects of legal competition upon service to the public.” *° The South- 
eastern Enterprises doctrine appears to have the effect of equating com- 
petition with the general public interest, irrespective of the results 
of competition on service to the public in any particular case, limited 
only by the antitrust laws. The opinion states in connection with 
this point: 


We take this opportunity now to disclaim any power to 
consider the effects of legal competition upon the public 
service in the field of broadcasting. We say “legal competi- 
tion” to distinguish it from unfair competition, practices in 
restraint of trade, or conspiracies to monopolize, against 
which there are specific statutory directives.** 


With reference to economic-injury cases the basic doctrinal distine- 
tion between Southeastern Enterprises and the earlier Cullman case 
is that the latter assumed that the effect of competition was a factor 
to be considered in making a public interest determination, following 


* FCC Report on Chain Broadcasting (1941), p. 47. 
322 F. C. C. 605 (1957). 

*Thid., p. 612. 

*% Ibid., p. 614. 

" Tbid., p. 612. 
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relevant dictum in the Sanders case, whereas Southeastern Enter- 
prises explicitly rejects this concept. In Cullman the protest to the 
new station entry was denied on “policy” grounds—disposition to en- 
courage increased competition and inability to predict the adverse 
effects of the resulting competition—rather than by determining that 
a consideration of the “adverse effects of legal competition” was not 
within the scope of the Commission’s authority under the Communica- 
tions Act. 

The full implications of the Southeastern Enterprises doctrine on 
decisions relating to the competitive element, other than in the “eco- 
nomic injury” context, cannot be assessed at this time. Application 
of this principle to other decisional contexts may be qualified by the 
doctrine presently existing in such areas. The Mansfield Journal 
case *? may be helpful in illustrating this point. Upon application 
for a broadcast license in a community with only one existing radio 
station, the Commission denied the application of the Mansfield 
Journal Co. on the ground that the Journal’s past practices had 
demonstrated an intent and purpose to suppress competition among 
communications mediums in the community, and hence, that the Jour- 
nal did not qualify under the character requirement of section 308. 
The factual situation presented dual competitive characteristics in 
that, on the one hand, the grant of the application would have intro- 
duced a new competitive radio facility into the community, while on 
the other hand, the new license would “likely” have engaged in anti- 
competitive practices, contrary to the public interest. The Commis- 
sion appeared to have reasoned that grant of the application would 
have resulted in an overall net loss to the public, although the decision 
was cast in terms of character qualification. In reviewing and up- 
holding the Commission, the court of appeals opinion seems to recog- 
nize that the Commission had considered the adverse effects of new 
station entry on the public interest in this particular case (on the 
basis of the station being operated by this particular applicant) and 
that it had acted properly in so doing: 


Appellant argues that this amounts to enforcement of the 
antitrust laws. But whether appellant has been guilty of a 
violation of these laws is not here in issue. The fact that a 
policy against monopoly has been made the subject of crim- 
inal sanction by Congress as to certain activities does not 
preclude an administrative agency charged with furthering 
the public interest from holding the general policy of Con- 
gress to be applicable to questions arising in the proper dis- 
charge of its duties. Whether Mansfield’s activities do or do 
not amount to a positive violation of law, and neither this 
court nor the Federal Communications Commission is deter- 
mining that question, they still may impair Mansfield’s 
ability to serve the public. Thus, whether Mansfield’s com- 
petitive practices were legal or illegal, in the strict sense, is 
not conclusive here. Monopoly in the mass communication 
of news and advertising is contrary to the public interest, 
even if not in terms proscribed by the antitrust laws.** 


$2180 F. 2d 28 (D. C. Cir. 1950). 
3 Ibid., p. 33. 
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The Mansfield Journal case appears to be an instance of new station 
entry being denied (to the particular applicant on character grounds) 
because the new “radio station (was to) be used to achieve monopoly” 
in the market rather than to introduce increased competition.** 

Similarly, at the network level, the Commission was confronted 
with the problem of divergent tendencies (increased competition 
monopoly) in the ABC-UPT Merger decision. While it seemed clear 
to the Commission that the strengthening of ABC would lead to more 
effective competition among network organizations, the threat of 
monopolistic practices resulting from the cross-channel control aspects 
of the merged corporation was a matter of substantial concern. 
Therein, the Commission, in explicit language, considered the possible 
adverse effects of the merger.*® And it did so on the basis of the public 
interest standard, the inquiry going to the fitness of the proposed 
transferee under the Communications Act, rather than on the basis of 
future business practices constituting possible violations of the anti- 
trust laws. 

It would seem clear that the Southeastern Enterprises doctrine does 
not stand for the proposition that the Commission uniformly favors 
maximum competition. Consideration of decisional approaches in 
certain non-“economic injury” contexts establishes this point. The 
multiple ownership rules illustrate that maximum competition, in the 
sense of promoting the maximum number of broadcast controllers, 
is not necessarily consistent with optimum public interest as evalu- 
ated by the Commission. Similarly, in appraising the diversification 
factor in comparative hearings, which involves the competitive ele- 
ment in both the economic and opinion spheres, Commission action 
has frequently favored a multibroadcast or multimedia controller 
over an applicant, unassociated with other communications facilities. 
In this context, while the number of broadcast facilities will be the 
same irrespective of the successful grantee, the number of controllers 
can, of course, be maximized, and competition increased, by granting 
the license to an applicant unassociated with other communications 
media. Frequently, however, and particularly in recent decisions, the 
Commission has tended to favor applicants with other broadcast 
facilities on the basis of their past experience and past programing 
performance providing the most reliable guide to capacity to serve 
the public interest. Hence, in certain comparative hearings, the di- 
versification factor has been treated by the Commission in such a 
way as to reach the conclusion that less than the maximum possible 
competition _ terms of economic and opinion diversity) will consti- 


tute an overall net gain in the public interest. Maximum competition 
is therefore not always sought. 


“Ibid. On the station level the Lebanon case, 22 F. C. C. 952 (1957), also brings up 
the ambiguous aspect of competitive situations. Here, the Commission simply did not find 
that past practices tended sufficiently toward monopoly as to disqualify the transferee 
on a character basis. This would <a be a difficult determination to make where the 
applicant qperetes other broadcast facilities, the licenses of which have been regularly 
renewed. iven in this case the Commission tended to strike a public interest balance 
although it asserted that it was following a principle consistent with the Southeastern 
doctrine. Ibid., pp. 975-976. As a further example, the multiple ownership rules might 
be Seated from the standpoint of competition or monopoly, depending upon the desired 
analysis. 

® ABC-UPT merger decision, Docket 10031 et seq., PP: 99, 125. See also reference to 
“adverse effects” of competition in WHDH, Inc., 22 F. C. C. 761, 878 (1957). 
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LV. DIiversIFICATION OF OWNERSHIP AND CONTROL 
A, GENERAL 


In the Bamberger Broadcasting Service * case of 1946 the Commis- 
sion made a statement of general principle which is fundamental to 
the diversification of ownership policy. 


The Commission is of the opinion that where there is a 
choice between two applicants, one of whom has a television 
station and another which does not, public interest is better 
served by granting a license to the newcomer other factors 
being substantially equal rather than to the etna already 
having a television station. l/nder this policy, it is pos- 
sible for the maximum number of qualified people to partici- 
pate in television and not have it restricted to a few 
large interests." [Italics supplied. ] 


The long standing policy of the Commission directed to the opti- 
mum diversification of ownership and control of broadcasting fa- 
cilities constitutes a significant means of implementing the competi- 
tive element in broadcast industry operations.* Diversification has 
been couched in terms both of restraining tendencies toward economic 
monopoly and of providing the maximum number of news and opin- 
1on sources.** Many cases, however, treat the diversification policy 
primarily in terms of the ‘ diversification of control of facilities for 
the dissemination of fact and opinion.” In the Scripps-Howard 
Radio “° decision this tendency is noted: 


An element of preference for the Cleveland company also 
resided in the circumstance that the grant of the permit 
to it “would undoubtedly be conducive to a greater diversi- 
fication of the media of mass communication in the Cleveland 
area than would a grant of the application of Scripps-How- 
ard Radio, Inc.” This conclusion followed recital of the fact 
that, although there are now located in Cleveland 5 AM 
broadcast stations as well as 2 di iily newspapers and a large 
number of other publications with which appellant has no 
connection, appellant is owned and controlled by the same in- 
terests which control a third newspaper, the Cleveland Press, 
with which the Cleveland company would necessarily com- 
pete in the collection of news. In Associated Press v. United 
States, 1945, 326 U. S. 1, 20, 65 S. Ct. 1416, 1424, 89 L. Ed. 
2013, the Supreme Court, in answering the contention that 
the application of the Sherman Act, 15 U.S. C. A., sees. 1-7, 
15 note, to the Associated Press might interefere with the free- 
% 3 R. R. 914 (1946). 
* Ibid., p. 925. 
88 See Lebanon Broadcasting Co., 22 F. C. C. 952, 975 (1957). The importance of the 
ne policy has been recognized by the courts in numerous cases. See, e. g. 
Clarksburg Publishing Co. v. FOC, 225 F. 2d 511 (D. C. Cir. 1955), and cases cited therein. 
See, e. g., St. Louis Telecast, ‘Tuc. 22 F. C. C. 625, 738 (1957); WHDH Ince., 22 
F. C. C. 761, 875 (1957). In the initial decision of the examiner in ‘McClatchy Broad- 
casting Co., the economic competition and opinion diversification elements are closely 
associated. In reversing the examiner the Commission did not differ with the inter- 
relatedness concept but disagreed on the issue of the examiner’s proposition that “the 
diversification issue should not weigh against an applicant already engaged in the dis- 
semination of information to the public unless he has exhibited monopolistic tendencies 
or unless a grant to him would tend to create a monopoly.” McClatchy Broadcasting Co. 


v. FCC, 239 F. 2d 15, 18 eh 
#189 F. 2d 677 (D. C. Cir. 1951). 
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dom of the press protected by the first amendment, said that 
the amendment rests on the assumption that “the widest pos- 
sible dissemination of information from diverse and antago- 
nistic sources” is essential to the public welfare. While ut- 
tered in a different context, this thought is the key to the 
present question. Inherent in the thought is the realization 
that news, communicated to the public is subject to selec- 
tion and, through selection, to editing, and that in addition 
there may be diversity in method, manner, and emphasis of 
presentation. Such variations may arise from numerous 
causes. In considering the public interest the Commission is 
well within the law when, in choosing between two applica- 
tions, it attaches significance to the fact that one, in contrast 
with the other, is dissociated from existing media of mass 
communication in the area affected. This is not to say a per- 
mit should be withheld from an applicant because it is other- 
wise engaged in the dissemination of news. Stahlman v. Fed- 
eral Communications Commission, supra. But where one ap- 
plicant is free of association with the existing media of com- 
munication, and the other is not, the Commission, in the in- 
terest of competition and consequent diversity, which as we 
have seen is a part of the public interest, may let its judg- 
ment be influenced favovalts toward the applicant whose 
situation promises to promote diversity.“ [Italics supplied. | 


Diversification of ownership and control of facilities is a policy of 
prime importance in the broadcasting industry for the reason that 
there is a definite limit on the number of television stations that can 
be operated within given areas without electrical interference. Al- 
lowance must be made in the limited radio spectrum for the accom- 
modation of numerous services, leaving only a relatively restricted 
segment of the spectrum to the broadcast service. Hence, the limits 
of consumer demand and advertising availability which are the opera- 
tive limits in the newspaper field, for example, provide for a greater 
freedom of entry and expansion than does the broadcasting activity. 
For this reason, diversification of ownership and control assumes a 
status of major importance in broadcasting. 

That an interrelationship exists between the Commission’s policy 
of promoting “free competition” within the broadcasting industry and 
diversifying the ownership of broadcast facilities is apparent from 
the foregoing discussion. These two policies do not coincide in all 
respects, however. Discussion by the Commission and the courts in 
respect to the competitive theme has usually been confined to those 
contexts involving economic competition between or among units 
(stations and networks) of the same component within the broad- 
casting industry. On the other hand, the diversification policy has 
been applied to a broader range of competitive situations although 





“Tbid., p. 683. See dissenting statement of Commissioner Bartley in report and 
order in docket No. 11754. In the Matter of Amendment of Section 3.606, Table of 
Assignments, Television Broadcast Stations, 22 F. C. C. 356, 363 (Feb. 26, 1957), 
referring to deintermixture of VHF and UHF stations in order to “improve oppor- 
tunities for more effective competition among a greater number of stations in individual 
communities” wherein it is stated: “(T)he peers purpose of these proceedings is 
to insure a more fertile field for the development of multiple sources of program choice 
for the public in a particular community or area. It is in this sense of service to the 
public that ‘more effective competition’ becomes meaningful, rather than relating our 
actions solely or even primarily to competition in the economic sense.” 

97927—58 9 
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the same Commission policy or rule may tend to implement both 
policies. 

With regard to the diversification policy, primary focus tends to 
be placed on the maintenance of competing, independent information 
sources rather than on the more restricted theme of direct economic 
competition between units of the same industry component. Diversi- 
fication policy transcends this narrower concept of competition in that 
it encompasses not only units of the broadcasting industry but is con- 
cerned with the fragmentation of ownership and control of all media 
of mass communications.*? While the diversification policy can also 
be viewed as an expanded policy of promoting competition, more is 
involved than similar units competing to sell the same or a substitute 
product to the identical audience or group of buyers. For instance, 
while a television station and a newspaper in the same locality may 
compete to some extent for the available advertising revenue within the 
community, they do not sell identical products nor do they compete 
for the same audience to the extent of mutual exclusivity. Yet, as 
different news and opinion sources, each can bring some influence 
to bear upon the shaping of social and political attitudes and opinions 
within the community. Through diversification of ownership and 
control of the various fact and opinion sources, a fundamental national 
policy is thereby implemented. 


B. THE MULTIPLE OWNERSHIP RULES 


As mentioned before, the same Commission rule may serve to promote 
both the competitive element in broadcasting and also the broader 
political aspects of the diversification policy. The multiple owner- 
ship rules are an example. By restricting the number of stations of 
a given class which a single party can control or have an interest in, 
economic concentration is thereby limited and the number of fact and 
opinion sources under diverse control is increased. It is to be noted, 
however, that the multiple ownership rules refer only to broadcasting 
facilities, and further, apply only with respect to each separate and 
distinct class of such facilities.** The diversification policy is there- 
fore implemented only to a limited extent by such rules. This policy 
reaches its fullest scope of application and its maximum refinement in 
the comparative hearing context wherein a multiplicity of factors 
enter into the determination of which the competing applicants for 
the same facility can best serve the public interest. In this decision 
context, association of applicants with other media of mass communi- 
cation is a factor of approved and significant concern to the Commis- 
sion. 

The multiple ownership rules have previously been discussed from 
the standpoint of promoting the Commission’s policy of competition, 





42The Commission spoke to the matter of a diversification policy of encouraging di- 
verse ownership of all mass media of communication in its Report on Newspaper Owner- 
ship of Radio Stations: “Aside from the specific question of common ownership of news- 
papers and radio stations, the Commission recognized the serious problem involved in 
the broader field of the control of the media of mass communications and the importance 
of avoiding monopoly of the avenues of communicating fact and opinion to the public. 
All the Commissioners agree to the general principle that diversification of control 
of such media is desirable. The Commission does not desire to discourage legally 
qualified persons from applying for licenses, but does desire to encourage the maximum 
number of qualified persons to enter the field of mass communications, and to permit 
them to use all modern inventions and improvements in the art to insure good public 
service” (FCC Notice, 9 F. R. 702, 703 (1944)). 

48See Commission Rules and Regulations (pt. 3): See. 3.35 (AM), 3.240 (FM), and 
8.636 (TV). 





ns 


al 


te 
ler 
i 


in, 
nd 
od, 
ng 
nd 
re- 
icy 

in 
ors 
for 
ion 
ni- 
1is- 


‘om 
ion, 


r di- 
rner- 
ews 
in 
ance 
iblie. 
ntrol 
cally 
mum 
rmit 
ublic 


and 


NETWORK BROADCASTING 109 


or conversely, precluding economic concentration contrary to the pub- 
lic interest. While of limited value in implementing the diversifica- 
tion policy, they, nevertheless, do play a useful rule in this respect 
which should be appropriately reviewed. } 

The same Commission policies which assume a maximum diversi- 
fication of ownership also assume a minimum of concentration of con- 
trol. These two aspects of the public interest are encompassed in the 
multiple ownership rules. In limiting the number of stations a single 
owner may be granted, concentration of ownership is restricted, which 
in turn leaves additional room in the industry for more station oper- 
ators and serves to increase the number of diverse opinion sources. 

Diversification of ownership has significant implications on the na- 
tional level. Asa multiple owner gains access to more and more mar- 
kets, the greater the segment of the national audience reached and the 
greater the potential for imposing a point of view on a substantial 
portion of this audience, even though this potential may be reduced 
somewhat by competing program and opinion viewpoints in multiple- 
station markets. Generally speaking, the potential for abuse by a 
multiple owner would seem to be greater with respect to national or 
regional issues than with local controversies. The duopoly rule oper- 
ates to promote competition in multiple-station markets while the well- 
rounded program service and fairness doctrines assist in assuring a 
diversity of programing and viewpoint in single-station markets. 
The duopoly rule tends to compensate for distortions of the balanced 
programing doctrine in multiple-station markets while the multiple 
ownership rules tend to introduce some measure of diversity in the 
national forum by fragmentation of ownership and, hence, viewpoint. 

The objectives of the multiple ownership rule are both positive and 
negative. In a positive sense, the theory of the multiple ownership 
limitation is that the maximum diversity of ownership creates the 
greatest potentiality for promoting a diversity of viewpoint and inno- 
gation in program fare. In the negative sense, the limitation is an at- 
tempt (1) to avoid concentrations of economic control which would 
be contrary to the public interest, and (2) to minimize the need for 
pervasive governmental controls of the programing fare of licensees. 
The operation of the multiple ownership rules supplements the local 
institution concept and supporting Commission policies such as local 
ownership and maximum number of qualified licensees participating in 
the broadcasting function. 

Although the multiple ownership rules are not the only device for 
assuring diversity of program and service viewpoints, they do perform 
an essential function in implementing a broad policy favoring diversifi- 
cation which is quite consistent with the fundamental objectives of 
promoting optimum diversity of program sources and preventing 
undue concentrations of economic power. With respect to program- 
ing, these rules are supported by the doctrine that each licensee has 
the responsibility for presenting a well-rounded program schedule 
suitable to the needs of the community served, and by the doctrine that 
a balanced presentation of issues of public significance shall be pre- 
sented by each individual broadcast facility. These latter doctrines 
will not be applied by any two licensees in quite the same manner. 
The multiple ownership rules, to the extent that they encourage a 
greater number of qualified licensees to participate in the broadcasting 
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industry, promote program innovation and the expression of an ever- 
€ xpanding diversity of viewpoints. Hence, the rules perform a fune- 
tion supplementary to other Commission doctrines which seek a di- 
versity of program and service viewpoints. 


C. THE DUOPOLY RULE 


The duopoly aspect of the multiple ownership rules assures di- 
versification of ownership within specific markets and communities. 
The basic policy considerations underlying the objections to duplicate 
ownership were voiced by the Commission in the Genesee Radio Corpo- 

ration case “* of 1938 wherein it was stated: 


There is another element in this case, which when weighted 
in conjunction with the facts already set forth, the Com- 
mission regards as controlling. The interests which control 
the existing broadcast station * * * and those which would 
control the proposed station are identical. The managerial 
policy of the two stations would be the same. The two sta- 
tions would not be engaged in actual or substantial competi- 
tion with each other in the rendering of service. Further, 
to permit the entry into the field of this applicant might 
well, from an economic standpoint, prevent the future entry 
into the field by an applicant who would offer a new, different, 
improved, and competitive service. It is not in the public 
interest to grant the facilities for an additional broadcast 
station to interests already in control of the operation of a 
station of the same class in the same community, unless there 
s a compelling showing upon the whole case that public con- 
venience, interest, or necessity would be served thereby. In 
order to assure a substantial equality of service to all inter- 
ests in a community, to assure diversification of service and 
advancements in quality and effectiveness of service, the Com- 
mission will grant duplicate facilities to substantially iden- 
tical interests only in cases where it overwhelmingly appears 
that the facility, apart from any benefit to the business inter- 
ests of the applicant, is for the benefit of the community, ful- 
filling a need which cannot otherwise be fulfilled.*® 


The duopoly aspect of the multiple-ownership rule has not been 
subject to serious challenge since the policy considerations under- 
lying this rule are extremely persuasive. It is, of course, fully con- 
sistent with priority No. 3 of the Sixth Report and Order which 
undertakes “to provide a choice of at least two televi ision services to 
all parts of the United States.” *® The operation of the duopoly rule 


“#5 F.C. C. 183 (1938 


 Ibid., pp. 186-187. “In Stanislaus County Broadcasters, Inc., 13 R. R. 1077, 1096, it 
was noted that * * * the Commission, by decision and policy statements has recognized 
that sec. 3.35 is not intended to be an absolute bar in every situation where there is 


overlap in service areas of stations under the same ownership and control. It has recog- 
nized that in exceptional circumstances any possible detriment to the public interest which 
might result from the multiple ownership situation can be outweighed by advantages 
resulting from a grant of the particular application. In its resolution of overlap cases, the 
Commission has stated consideration is to be given to such factors as population and its 
distribution ; the location of centers of population, the area of population to which service 
is directed as indicated by the commercial business of stations; news broadcasts; sources 
of program and talent; nature of programs; coverage claims and listener audience; com- 
petitive service from other stations to the overlap areas and population; location of 
trade areas: and metropolitan districts and political boundaries” (The Rochester Broad- 
casting Co., 22 F. C. C. 1059, 1070 (1957)). 
46 Docket No. 8736, Apr. 14, 1952, 17 Fed. Reg. 3905 (1952). 
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increases the probability that there will be substantial competition 
in the rendering of a new and different competitive service that 
would an assignment of two or more stations in the same community 
to identical interests.** ‘The effectiveness of the duopoly rule derives 
from the fact that it is directed to specific market situations in which 
the stations involved are in direct competition for substantially the 
same audience. 

It is at least a plausible assumption that when broadcasters come 
into sharp competition in the same market with respect to the same 
audience that innovation and experimentation will be encouraged 
with the hope of creating interest in a new audience segment or in 
capturing a larger share of the total audience from competing sta- 
tions. In this way, innovation in programing and service offers the 
possibility of increased profitability of station operation. 

In the duopoly situation the problem of diversity can be directly 
related to a specific audience. It is in multiple station markets that 
an opportunity is afforded the audience and individual members 
therein a choice, which, of course, is the purpose behind providing 
a diversity of program fare and services. With respect to the ex- 
pression of opinion on various community social, economic, and po- 
litical problems, the duopoly rule operates to assure at least some 
degree of diversity and thereby prevent the establishment of a “mo- 
nopoly propaganda position,” that is, a situation in which the propa- 
ganda disseminated is for one reason or another unopposed.*® And 
it is of interest to note that the duopoly provision closely conforms 
to the definition of the free speech principle as set forth in Dennis v. 
United States, wherein the Court stated that the first amendment is 
based on the hypothesis that: 


(S) peech can rebut speech, propaganda will answer propa- 
ganda, free debate of ideas will result in the wisest govern- 
mental policies. It is for this reason that this Court has 
recognized the inherent value of free discourse. 


D. DIVERSIFICATION AND THE LICENSING FUNCTION 


The Commission’s concern with diversity of control in particular 
markets has been manifested in areas beyond those reached by the 
duopoly rule. In comparative hearing determinations, the Commis- 
sion has developed refinements in the diversification of ownership 
policy which constitute, in effect, a further limitation on multiple 
ownership (both the duopoly and numerical limitation aspects) by 
taking into account not only broadcasting facilities involved in the 
determination but also the ownership and control of other media of 
mass communications owned or controlled by applicants for the broad- 
cast license. From the comparative hearing cases certain policy 
guides have been expressed which tend to reinforce the well-established 





See FCC Report on Chain Broadcasting (1941), p. 47, quoting from Spartansburg 
Advertising Co., docket No. 5451, Jan. 9, 1940. 

*See Klapper, The Effects of Mass Media (1949), at IV-20. This situation, of course, 
presents the most favorable condition for the operation of persuasion techniques. Under 
such conditions no opportunity is provided for the careful weighing of alternative pro- 
posals. Almost every successful campaign of persuasion has employed such conditions. 
Ibid., VI-21. Monopoly propaganda is vastly more effective than propaganda which is 
even lightly opposed. Ibid. 

#341 U. S. 494 (1951). 

® Thid., p. 503. 
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policy preference for diversification of ownership of the various chan- 
nels of mass communications. 
In the Tribune Co." case the Commission stated: 


The Commission ordinarily will incline toward an appli- 

‘ant not associated with the local channels of communication 
of fact and opinion over an applicant having such associa- 
tion.® 


And further: 


The Commission, in the past, has held that diversification 
of control of the media of mass communication is desirable 
and that in the absence of countervailing considerations, the 
grant to an applicant who has fewer broadcast interests or is 
not affiliated with other radio or newspaper interests better 
serves the public interest. This factor, important as it may 
be, is only one of the numerous comparative factors we have 
weighed in reaching our decision. The weight to be accorded 
this factor is dependent upon the circumstances of each case. 
This record shows that neither Pinellas nor Tribune pro- 
poses or intends to employ joint rates in the sale of television 
time; that there is no indication that the operation of a tele- 
vision station by either Tribune or Pinellas would lessen ef- 
fective competition; that there are competing radio stations 
and newspapers now operating in Tampa and St. Petersburg 
as well as a variety of media in the proposed area to be ser ved; 
and that both have demonstrated their capacities to function 
in the public interest. Under these circumstances, we con- 
clude that even though Tampa Bay warrants a preference over 
Tribune and Pinellas in this area of comparision, it is not de- 
terminative of this proceeding. See Aladdin Radio and 
Television, Inc.,9 R. Rh. 1.° 
Freedom of entry with its constant stimulus to competition and dif- 
fusion of control has special me: ming for the broadcast industry 
wherein the opportunity for entry is limited by the physical charac- 
teristics of the media. This restrictive factor magnifies the need for 
close surveillance over potential situations which might develop into 
concentrations of economic control which would be contrary to the 
public interest. As important as the diversification policy may be, 
however, in order to assure effective economic competition and expres- 
sion of a wide range of community opinion, procedural requirements 
or contervailing polici ies may restrain its maximum implementation. 
Where only one party is an applicant for an available channel, the 
diversification factor is of no consequence. To qualify, such applicant 
need only meet the minimum statutory requirements for operation of 
a station in the public interest. The multiple-ownership rules provide 
the only additional effective limitation on such grants. There is no 
determination to the effect that such applicant will better serve the 
public interest than some other party. The Commission need only 
find that the grant to the sole applicant will serve the public interest. 
And the Commission may, and usually does, make such authorization 





51 Tribune Co., 9 R. R. 719 (1954), affirmed in Pinellas Broadcasting Co. v. FOC, 230 F. 
2d 204 (D. C. Cir. 1956). 

53 Ibid., p. 770g. 

53 Ibid., p. 770h. 
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without a hearing if the party’s application shows that the minimum 
statutory requirements will be satisfied. Hence, such grant is made, 
for all practical purposes, without regard to the extent of the appli- 
cant’s ownership ian control of other mediums of mass communica- 
tions in the locale to be served by the broadcast facility or in other 
communities. In a few cases, the Commission’s concern with provid- 
ing the earliest practicable service for an unserviced area has resulted 
in a grant, without hearing, to an applicant with extensive mass 
mediums ownership and control.™* 

In view of the procedure followed in the sole-applicant context, 
business advantage has sometimes dictated the attempt to acquire a 
sole-applicant status where only one channel has been available and 
where another party has indicated an interest in applying for the 
channel. In order to remove this obstacle, and hence avoid the more 
rigorous tests of a comparative hearing, many ultimately successful 
applicants allegedly have resorted to “payoffs” of the prospective 
rival for the channel.® While this practice has come to the Com- 
mission’s attention in several instances, no fully effective measures 
have been devised to discourage or penalize such practices.” The 
District of Columbia Court of Appeals has specifically commented on 
the Commission’s handling of these situations.® 

Similarly, the transfer context provides a means by which the risks 
of a comparative hearing can be avoided and consequently, any com- 
parative determination of preference for diversification reasons. 
While the Commission must approve transfers of licenses, section 
310 (b) of the act states that with respect thereto: 


the Commission may not consider whether the public interest, 
convenience, and necessity might be served by the transfer 
* * * to a person other than the proposed transferee * * * 





“See Southern Newspapers, Inc., 10 R. R. 59 (1954): Birney Imes, Jr., 10 R. R. 
1192 (1954). But see, Mansfield Journal Co. v. FCC, 180 F. 2d 28 (D.C. cir. 1950) where- 
in the Commission denied a license to the sole applicant for reason that the public interest 
would not be served where there was a danger of monopoly in mass communication of 
news and advertising. 

See discussion of this problem in Note, Diversification and The Public Interest, 
Wale Law Journal 365, 383-386 (1957). 

Thid. 

5% Rationale of relevant cases is considered in connection with the Commission opinion 
in Cherry &€ Webb Broadcasting Co., 22 F. C. C. 1082 (1956). wherein it is stated: 
“Violation of Commission Policy against ‘payoffs’.”. To turn now to another point, the 
question of the alleged ‘payoff.’ In determining whether to dismiss without prejudice 
applications which have been designated for hearing, the Commission has looked to see 
whether the applicant has received an amount of money in excess of actual out-of-pocket 
expenses connected with the prosecution of his application. See rule 1.366; John Poole 
Broadcasting Co., 9 R. R. 387: Premier Television, Inc., 9 R. R. 397.” Ibid., p. 1127. 
“In seeing whether a party has perverted the Commission’s processes—that is, has taken 
pepeoper advantage of his procedural and substantive rights to exact unfair payment 
from his adversary—regard may be had not only to direct out-of-pocket expenses and 
the value of the services to the party paying the money, but also to the other circum- 
stances of the contract.” Ibid... p. 1129. “But the Commission has held that there 
would be a contravention of policy in these circumstances only where the money paid 
is shown to be ‘in excess of the value of any * * * services received by the pasts paying 
the money.’ Four States Broadcasters, Inc., 3 R. R. 1545, 1546." Ibid., 1130. 

5 See Clarksburg Publishing Co. v. FCC, 225 F. 2d 511 (D. C. Cir. 1955), wherein the 
Commission's denial of a protest against a grant to the sole ere ay extensive 
mass media holdings in the area—was reversed by the court of appeals. A competing 
applicant had withdrawn after the payment of $14,000 by the remaining sole and suc- 
cessful applicant. The court indicated that the Commission had not adequately examined 
the nature of this transaction. The opinion states in part: “The Commission finds 
support for its action in its announced policy to accelerate the inauguration of tele- 
vision service * * * (but unless) * * * the Commission is properly assured that its 
action will serve the public interest, it should not make any grant. We recognize the 
compliance with the procedural and public interest requirements of the act may have 
the effect of * * * depriving the people of Clarksburg of immediate local television 
service. But that consideration does not, we think, justify a grant which the Commis- 
sion, when it receives and reviews all the pertinent evidence, may determine is contrary 
to the public interest.” Ibid., pp. 519, 522-523. 
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Hence, the transferee is placed in substantially the same position as 
a sole applicant, having only to meet the minimum statutory require- 
ments for operation of a station in the public interest. In some in- 
stances, the grantee of a new authorization has sold out to an organi- 
zation with vast mass media holdings within a matter of a few 
months.” By taking the delayed transfer route, the transferee can 
avoid comparison with other applicants for the grant who might have 
had a substantial or decisive preference on the basis of the Commis- 
sion’s diversification policy. Nor would there appear to be any ob- 
jection under existing practices to an unsuccessful applicant’s later 
negotiating with the winning applicant for ownership or an interest 
in the facility if this transaction is not contemplated by the parties 
prior to the time that the Commission’s order for the grant becomes 
final. 

Nor in applications for license renewal has the diversification factor 
played a significant role. In this procedural context, the public in- 
terest standard is met, for all practical purposes, by a showing of 
compliance with the minimum statutory technical, legal, and financial 

requirements. Rarely has a new applicant sought the authorization 

of an existing station in a renewal proceeding. In such cases, the 
Commission has favored the existing licensee.“ Not only is there an 
interest in maintaining a continuing service, but further, the Commis- 
sion would not be disposed to displ: wce an existing licensee unless a 
persuasive showing should be made that his previous operations had 
been contrary to the public interest. 


FE. DIVERSIFICATION FACTOR IN COMPARATIVE HEARINGS 


Comparative hearings provide the only administrative decisional 
context in which the diversification policy can be implemented to an 
optimum degree. Some limitation on the promotion of the diversifi- 

cation policy may exist even here, however, since the Commission must 
choose from among those applying who meet minimum requirements 
for station operation in the public interest even though all applicants 
may represent substantial concentrations of broadcast or cross-channel 
ownership or control. And, of course, since all factors relevant to 
operation in the public interest must be examined and weighed as 


59 See Alladdin Radio and Television, Inc., 9 R. R. 1 (1953) (original grant); 10 R. R. 
773 (1954) (approval of transfer) ; see Denver Television Co., 10 R. R. 771 (1954) (denying 
petition of the unsuccessful applicant in the original comparative hearing to have the 
grant to Alladdin, the original grantee, revoked and its own application for the channel 
reinstated). 

60 See Enterprise Co. v. FOC, 231 F. 2d 708 (D. C. Cir. 1955), wherein the contract with 
the successful applicant was made between the time of the ‘Commission’s initial order 
and the expiration of the appeal period. The court held that the contract was related to 
the diversification issue and “that in the public interest the Commission, in the exercise 
of a sound discretion, should have reopened the record for reception of evidence of the 
new developments and to complete comparative consideration in the light of those 
developments.” Ibid., p. 713. 

*% Hearst Radio, Inc. (WBAL), 6 R. R. 994 (1951). is apparently the only recent case 
directly on the point. In this case, the existing licensee, who had an unimpressive past 
programing record, was preferred over a newcomer despite the fact that the licensee owned 
several other broade: isting facilities and had extensive newspaper holdings. The Commis- 
sion indicated that it granted the renewal = the basis of the “clear advantage of continu- 
ing the established * * * service.’’ Ibid., 1034. 

62 The advantage of the existing ieranaie. weer a new applicant for the channel at the 
renewal stage was noted by the Supreme Court in Ashbacker Radio Co. v. FCC, 326 U. S. 
327, 382 (1945): “(P)etitioner * * * is presently in the same position as a newcomer 
who seeks to displace an established broadcaster. By the grant of the Fetzer application 
petitioner has been placed under a greater burden than if its hearing had been earlier. 
Legal theory is one thing. But the practicalities are different. For we are told how 
difficult it is for a newcomer to make the comparative showing necessary to displace an 
— licensee. Peoria Broadcasting Co. and Illinois Broadcasting Co., 1 F. C. C 

} , 
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among the various applicants, diversification is only one of the con- 
siderations entering into the Commission’s determination. In evalu- 
ating the diversification factor the Commission has suggested that 
national or regional holdings are not as adverse to diversification as 
local concentrations of control over mass communications mediums.” 
In Radio Wisconsin, Inc., the Commission stated : 


Concentration on a local or sectional basis is obviously of 
much concern to the Commission. In our judgment the 
public interest would be better served by a grant to Radio 
Wisconsin because it would not only not result in concentra- 
tion of control in the dissemination of news in the Madison 
area but would not contravene our general policy of encour- 
aging diverse ownership of all mass mediums of communica- 
ime * **. 

The degree of local concentration of control over sources 
of views and news in a city such as Madison which would 
be present in the event of our grant to Badger outweighs, 
in our view, the extent of the more numerous but less con- 
centrated holdings of Radio Wisconsin. 


It is to be noted that the comparative hearing determination is 
made on the basis of the relatively best qualified applicant. No one 
specific factor, including diversification of ownership and control, is, 
therefore, decisive. ‘The Commission has never refused a grant on the 
ground that an award to any one of the applicants would result in an 
undesirable concentration of control over communications facilities, 
broadcast or cross-channel. No absolute standards of concentration 
of ownership have been imposed other than those required by the 
multiple-ownership rules. In comparative hearings the diversifica- 
tion factor has consistently been applied as a single factor, among 
many factors, to be weighed in the overall balance, receiving no spe- 
cial preference over other factors. But this position of the Commis- 
sion with respect to the role of the diversification policy has not gone 
unchallenged. It has been urged that the diversification of owner- 
ship and control of information sources is so vital a thread in our 
democratic fabric that this policy should be given a substantial prefer- 


®% See, e. g., McClatchy Broadcasting Co. v. FCC, 239 F. 2d 15, 18 (D. C. Cir. 1956). 
In the Tampa Times Co. case, 230 F. 2d 224, 227 (1956), the Court stated: “Times com- 
plains bitterly that the award of a preference against it because of the diversification factor 
was arbitrary, because, it says, that action was in direct conflict with the immediately 
rior decision of the Commission upon the point in Pinellas. But we think the contention 
s not well grounded. In both cases the applicant not associated with other mass media 
was awarded a preference on the point. The final result was a comparative evaluation 
of all points pro and con. In the Pinellas case the winning applicant, Tribune, was 
found markedly superior to its rivals on several other an outweighing its diversifica- 


tion disadvantages. In the present case the Commission did not find the weight of all 
factors to be in that direction.” 


* See, e. g., St. Louis Telecast, Inc., 22 F. C. C. 625, 735 (1957). 

_ © Radio Wisconsin, Inc., 10 R. R. 1224, 1248 (1955). But see WHDH Inc., 22 F. C. C. 
161, 879, 881-882 (1957), wherein the Commission in a comparative hearing selected 
the applicant who controlled far more local communications mediums than any of the com- 
peting, unsuccessful applicants. And in Plains Radio Broadcasting Co. v. FCO, 175 F. 2a 
359 (1949), the court stated: “It seems to us that in considering the public interest in the 
maintenance of competition * * * in the dissemination of news, the Commission cannot 
select the one fact that one applicant is the owner of the town’s only newspaper and 
ignore the fact that the other applicant is directly related to several newspapers and 
radio stations in the same general section of the country (although not in this immediate 
community). A concentration of news dissemination by a chain of stations over an area 
would seem to us to be a factor in a comparative evaluation from the standpoint of com- 
petition in news dissemination. We think that the Commission must weigh pro and con 
the facts as to each applicant upon the subject which it deems material in a comparative 
evaluation. It cannot select and assert as material the pertinent characteristics of one 
applicant and ignore the related features of the others.” Ibid., p. 363. 
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ence in comparative determinations and made an integral considera- 
tion in noncomparative broadcast licensing proceedings. % Others 
feel, however, that diversification is such an ambivalent element of 
the public interest that— 


the diversification issue should not weigh against an appli- 
cant already engaged in the dissemination of information to 

the public unless he has exhibited monopolistic tendencies or 

unless a grant to him would tend to create a monopoly.” 


The court of appeals in the McClatchy Broadcasting Co. case indi- 
cated that the latter proposal was an entirely rational approach, but, 
nevertheless, held that the Commission was within its authority in 
refusing to accept this view, preferring rather to weigh the diversifica- 
tion factor in the compar ative hearing ‘balance even in situations where 
monopolistic practices were not thre atened.™ 

The consideration to be given by the Commission to newspaper 
ownership in a comparative hearing has been one of the most disputed 
areas of licensing procedure. In {941 the Commission initiated an 
investigation to determine what statement of policy or rules, if any, 
should be issued concerning appplicants for broadcast facilities who 
were associated with the publication of one or more newspapers.” At 
the conclusion of this investigation the Commission decided not to 
adopt any general rule with respect to newspaper ownership of radio 
stations. In restating the policy of encouraging the diversification 
of the control of the mediums of mass communications, the Commis- 
sion indicated its intention to consider newspaper ownership as only 
one factor in the larger context of comparative hearings and the 
weight to be given the diversification policy therein.” In the Stahl- 
man ” case the court of appeals had stated that— 


* * * there is nothing in the act which either prevents or 
prejudices the right of a newspaper, as such, to apply for and 
receive a license to operate a radio broadcast station @— 


and further emphasized that the Commission’s authority to license 
broadcast stations in the public interest does not embrace a ban on 
newspapers as such. The authority of the Commission even to con- 
sider newspaper ownership as a factor in comparative hearings was 
challenged in the Scripps-Howard ® case but this power was sustained 
by the court of appeals, the court saying in part: 


But where one applicant is free of association with existing 
mediums of communication and the other is not, the Commis- 
sion, in the interests of competition and consequent diversity, 
which as we have seen is a part of the public interest, may let 
its judgment be pifinadiced favorably toward the applicant 
whose situation promises to promote div ersity.” 


% See note, Diversification and the Public Interest, 66 Yale L. J. 366 (1957). 
* See McClatchy Broadcasting Co. v. FCC, 230 F. 2d 15, 18 (D. C. Cir. 1956), for a 
yr ey of various positions taken with respect to the diversification factor. 

nie 

caine Newspaper Ownership of Radio Stations, F. C. C. Notice, 9 Fed. Reg. 702 (1944). 
vid., p. 703. 

7 Than ea v. FCC, 126 F. 2d 124 (D. C. Cir. 1942). 

73 Thid., 127. 

73 Sortpes- Howard Radio, Inc. y. FCC, 189 ¥. 2d 677 (D. C. Cir. 1951). 

™ Ibid., p. 683. 
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3 The court of appeals reviewed the Commission’s diversification polic 
f in the McClatchy case and made the following comment relative to 


newspaper control : 


We hold the Commission is entitled to consider diversifica- 
tion of control in connection with all other relevant facts and 
to attach such significance to it as its judgment dictates. 

This does not mean that the owner of a newspaper is dis- 
qualified as a licensee. Stahlman v. FCC, 1942 (75 U. S. 


App. D. C. 176, 126 F. 2d 124). Nor does it mean that the 

: Commission may reject a newspaper’s application and grant 
that of a competing nonnewspaper applicant without consid- 

= ering and comparing all other relevant factors. But it does 

i mean that the Commission is free to let diversification of 

| control of communications facilities turn the balance, if it 

i reasonably concludes that it is proper to do so.”® 

n In a recent comparative hearing opinion the Commission has under- 

- taken to restate its policy on diversification with respect to the owner- 

0 ship of newspapers and other nonbroadcast communications media: 

£ 


The Commission has announced in many decisions its ad- 


‘0 herence to the consideration of diversification of the media 
10 of mass communications as a comparative factor. It has 
n never (questions of its duopoly and multiownership rules to 
3° one side) stated that an applicant which has suffered a loss 
ly of preference on the grounds of diversification is thereby 
1e disqualified. Indeed in representations from time to time 
1- over a period of years to the Congress which has sought its 
views, inter alia, upon proposed legislation precluding dis- 
crimination against new spaper interests applying for broad- 
‘ast licenses, the Commission has firmly stated that such leg- 
islation was and is unnecessary because the Commission has 
not discriminated against such applicants, has no intention 
a to do so, and has rather given comparative weight in a given 
” pr oceeding, on a case- -by- -case approach, to such facts as are 
wash presented with respect to diversification elements such as 
nd newspaper interests, theater interests, broadcast interests, and 
° other media of widespread communications.”® 
During the consideration of S. 658, 82d Congress, 1952, the conference 
committee made the following statement : 
It is the view of the conference committee that under the 
present law, the Commission is not authorized to make or 
"pw rai any rule or regulation the effect of which would 
e to discriminate against any person because such person has 
an interest in or association with a newspaper or other 
- medium for gathering and disseminating information.” 


And the conference committee further added that the Commission 
4). may not arbitrarily “deny any applicant solely because of any such 
interest or association.” 78 
Where the Commission is not required to make a choice between 
competing applicants, the newspaper interests of an applicant are only 
239 F. 24 15, 18 (D. C. Cir. 1956). 
a HDH, Inc., 22 F. C. C. 761. 879 (1957). 


7H. Rept. No. 2426, p. 19 (1952) 
% Ibid. 
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important to the extent that a grant of the application would not be 
in the public interest because it would result in an undesirable con- 
centration of control of the various media of mass communications in a 
given area. In no instance, however, has the Commission found it 
necessary to deny an application in a noncomparative proceeding 
solely because of an applicant’s newspaper interest. The only case 
in whick the ownership of a newspaper has resulted in a denial of an 
uncontested application was that in which the record showed that the 
newspaper applicant had employed predatory business practices in an 
attempt to drive a local radio station out of business.”® 

The newspaper ownership issue illustrates the Commission’s con- 
ception of its diversity policy as that of achieving diversification in 
the control of all media of mass communications and not merely with 
relation to broadcast facilities.°° But in the comparative proceeding 
the diversification factor must be considered along with other relevant 
factors and it achieves decisive significance only when the applicants 
are reasonably equal in terms of the other factors. And, of course, 
an applicant having a preference on the basis of diversification may 
lose out to a competing applicant who is given preference in other 
areas of comparative evaluation. For example, the diversification 
factor has not been decisive in some instances even though a new 
entrant with no broadcasting interests has been pitted against a multi- 
ple owner of broadcast facilities.*2 The latter has been found to be 
entitled to the grant on the basis of superiority in other material fac- 
tors. And any preference which might be accorded on the basis of 
diversification is weakened to the extent that the applicant having the 
more extensive mass media interests is confronted with effective com- 
petitive media in his area of operations. 

In comparative hearings the factor of “greater broadcasting experi- 
ence” ** has occasionally counterbalanced or outweighed the interest in 


7 See Mansfield Journal Co. v. FCC, 180 F. 2d 28 (D. C. Cir. 1950). 

80 See, e. g., Radio Fort Wayne, Inc., 9 R. R. 1221, 1222L (1953). 

81 See, e. g., McClatchy Broadcasting Co. v. FCC, 239 F. 2d 15, 18 (D. C. Cir. 1986); 
Scripps-Howard Radio, Inc. v. FCC, 189 F. 2a 677, 680-681 (D. C. Cir. 1951). In WHDH, 
Inc., 22 F. C. C. 761, 875 (1957), the Commission stated: “The Commission hag long fol- 
lowed a policy of considering in comparative proceedings, the factor of diversification of 
ownership of media of mass communications. This policy is founded in the belief that the 
widest possible dissemination of information from diverse sources and the promotion of 
competition are in the public interest. It remains, however, a comparative, not a disquali- 
fying factor. To hold otherwise would be to disqualify an applicant solely for the reason 
that it is otherwise engaged in the dissemination of news and views. This we believe 
would not only be contrary to law, but as we have frequently assured the Congress, in our 
view, contrary to the public interest.” 

82 See, e. g., Alladdin Radio & Television, Inc.,9 R. R. 1, 40 (1953). 

83 See, e. g.. WHDH, Inc., 22 F. C. C. 761. 877 (1957). 

%In WHDH, Inc., 22 F. C. C. 761, 861-862 (1957), the Commission stated: “Another 
factor long given weight by the Commission, and one which we believe to be of substantial 
importance, is broadcast experience. Accordingly, our standard comparative issue specifi- 
eally calls for a showing on this factor. Broadcast experience, if present in an applicant, 
may have arisen as the result of operation of a station located in the area to be served 
which station’s record of performance is in evidence in the proceeding. The experience 
may also have arisen as the result of operation of stations located in other areas which 
station’s records of performance are in evidence in the proceeding. On the other hand, 
the experience very frequently has been acquired through managerial or other employment 
with stations the performance record of which is not placed in evidence and which would 
have no materiality to the proceeding. The experience involved may also have been 
acquired in pertient phases of the industry such as network or other operations. Like 
the factor of past broadcast record, broadcast experience applies chiefly to the likelihood 
of effectuation of proposals through the demonstrated reliability, competency, and effi- 
ciency which may be brought to bear. Although in many cases broadcast experience may 
be considered less significant than a past broadcast record in the sense that a record is 
constructed by a licensee and is somewhat more specific in character, experience may have 
a broad significance than a particular broadcast record in evidence. Under this issue the 
Commission can measure the likelihood of an applicant giving both early effectuation to 
the proposals it makes in hearing through application on the part of the applicant of 
judgment gained through actual knowledge and experience in operation, and the effectua- 


tion of such proposals as well as adjustment thereof to industry conditions and changing 
local interests as they arise upon a continuing basis,” 
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promoting diversification. This judgment would appear to encour- 
age increased concentration of control over broadcast facilities since 
it is only through the previous operation of such facilities that experi- 
ence is gained.®® Closely related to the “experience” factor is the 
preference frequently granted for “past good program performance.” * 
Again, it is only through the prior ownership and operation of a 
broadcast facility that program practices can be evaluated, and, con- 
sequently, this is a preference which always operates in favor of the 
owner of other broadcast facilities and against new entry which would 
provide greater diversification, at least in the overall broadcasting 
structure. On the other hand, the Commission has at times favored 
the new applicant on the basis of the diversification factor to the extent 
of according such applicant a decisive preference over an applicant 
with other broadcast facilities who has only a mediocre record of past 
program practices.® 

While in occasional cases the Commission has found the interest in 
diversification to be controlling or at least highly persuasive of the 
decision,” in 2 recent cases of significance, 1 involving a national 
network and the other a large multiple owner, the Commission has 
preferred the foregoing applicants despite the fact that the competing 
applicants were credited with a substantial preference in terms of the 
implementation of the diversification policy. In the Indianapolis 
Broadcasting, Inc. case ® the Commission found that the superiority 
of the successful applicant, a multiple owner, in assurance of effectua- 
tion of program proposals due to a favorable record of past perform- 
ance and extensive broadcasting experience overcame the clear superi- 


8 See, e. g., Travelers Broadcasting Service Corp., 12 R. R. 689 (1956); Biscayne Tele- 
vision Corp., 11 R. R. 1113 (1956). Upon appeal to the Biscayne case the court reversed 
and remanded the case on the ground that the Commission had failed to consider adversely 
to Biscayne an arrangeinent of its president with NBC. Sunbeam Television Corp. v. FCC, 
243 F. 2d 26, 28—29 (D.C. Cir. 1957). 

In Sunbeam Television Corp. v. FCC (Biscayne case), 243 F. 2d 26 (D. C. Cir. 1957), 
the court found that the three unsuccessful applicants all merited a preference over the 
successful applicant, Biscayne, on the basis of the diversification factor. After noting that 
the diversification preference was “intrinsically obvious,” the court said: “But the impor- 
tance of Biscayne’s own preferences based on the broadcast experience and past records 
of its principals is not so obvious. In considerable part these preferences appear to have 
arisen from Biscayne’s concentration of mediums of mass communication, which is itself 
an adverse rather than a preferential factor.” Ibid., p. 29. 

In WHDH, Inc., 22 F. C. C. 761, 866-867 (1957), the Commission stated: “The state- 
ment has sometimes been made that a past record is the most demonstrable proof that a 
proposal will be effectuated. A past broadcast record, however, though being a tangible 
or actual demonstration of the applicant's reliability, no matter how superior, does not 
guarantee that the applicant’s present promises will be fulfilled. It, however, represents 
as persuasive evidence as can be marshaled by an applicant. <A past broadcast record in 
the community is regarded as the best indication of the applicant’s awareness of and 
responsiveness to local programing needs and interests and of the reliability which may be 
placed in him to effectuate his proposals. St. Louis Telecast, Inc., et al., 22 F. C. C. 625, 
and cases there cited. Evidence as to operation of stations in other communities is less ma- 
terial (though relevant) than a demonstration in the principal community. Radio Station 
WSOC, Inc., 12 R. R. 953. The weight and significance to be attached to such record 
must of course depend on the showing made in each case and the other factors are not to 
be disregarded even where a past record is available. A past record, however, particularly 
= the applicant before us and in the community involved in a hearing proceeding, is 
of importance.” 

8 See, e. g., Oregon Television, Inc., 9 R. R. 1401, 1451 (1954). 

® See e. g., Evansville Television, Inc., 11 R. R. 411, 456-457 (1956); Southern Tier 
Radio Service, Inc., 11 R. R. 143, 207 (1954) ; McClatchy Broadcasting Co., 9 R. R. 1190, 
1220i-j (1954), affirmed in 239 F. 2d 15 (D. C. Cir. 1956). The diversification factor 
was of major importance in Loyola University, 12 R. R. 1017 (1956), wherein the 
university applicant was preferred over the Times application. The opinion states in 
part: “Thus, were Times to receive the grant being contested for a television station, 
it would be a grantee of a television station in New Orleans, the licensee of a radio 
station in New Orleans and the publisher of the 2 largest (out of 3) newspapers in New 
Orleans. Here is evidenced a trend toward concentration which notwithstanding the 
presence of other competitive media in the coverage area, is of significant comparative 
consideration emphasized somewhat by the forced combination rate policy which has been 
practiced in the newspaper operation.” Ibid., p. 1112. 

22 F.C. C. 421 (1957). 
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ority of competing applicants on other grounds. The Commission 
stated : 


Due to several factors we have mentioned, we conclude that 
despite the inability of Crosley to develop a record in this 
proceeding favorable to it in the matters of local residence 
and civic participation, its past record and its experience pro- 
vide us with strong assurance that its proposed Indianapolis 
operation will rapidly become an integral part of the commu- 
nity, and will furnish thereto an equally satisfactory record 
of service. The diversification of mediums factor, taking 
into consideration the number of competitive mediums shown, 
does not counterbalance the comparative superiority of 
Crosley in this proceeding. A grant of the application of 
Crosley Broadcasting Corp. would best serve the public 
interest.” 


And in the St. Louis Telecast, Inc. case * the Commission preferred 
a national network despite its extensive broadcasting ownership, its 
networking functions, and related activities. The Commission found 
that CBS, the successful applicant, had, through its ownership and 
operation of the St. Louis AM station, KMOX, established an “area 
of identification” which offered assurance of an operation by those 
familiar with the area’s needs and interests. In finding for CBS, 
the Commission stated : 


The authorization of a service of the highest order attain- 
able is the objective sought, and the essence of the service is 
the programing which will be presented. To achieve the 
most desirable end from a public interest point of view, care 
and judgment are exercised in order to arrive at a forecast of 
future performance from an evaluation of each applicant, its 
background, its demonstrated knowledge of the community 
involved, the seriousness and adequacy of its program pro- 
posal and the reliance that can be placed thereon.®* 


The Commission felt that the operation by CBS of its St. Louis AM 
facility had established the network in such a status that “perform- 
ance identification” could be substituted for local ownership identi- 
fication.** After reviewing the vast scope of CBS broadcast operations 
and interests, the Commission found that the other applicants should 
all be accorded a significant preference over CBS on the diversifica- 
tion of ownership factor. But this was partially counterbalanced in 
the Commission’s view by the finding that “CBS in its various owner- 
ship faces a considerable competition” and “that its station owner- 
ships are removed from one another, except that the television station 
here applied for would serve the same community as CBS-owned 
KMOX.”*® In summation on the diversification factor the Commis- 
sion stated : 


Note has also been taken of the fact that in none of the 
CBS operations is monopoly discerned or coercive practice 


" Thid., p. 517. See also Queen City Broadcasting Co., 23 F. C. C. 118, 199-200 (1957). 


2 22 F.C. C. 625 (1957). 


% Thid., p. 736. 
* Thid., p. 737. 
% Ibid., p. 738. 
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presented. However, irrespective of the absence of unlawful 
practice or monopolistic capacity, the diversification prefer- 
ence granted other applicants over CBS has a significance 
which, in its adverse effect, might well be controlling against 
an applicant whose comparative case was less affirmatively 
demonstrated than CBS. The present proceeding, however, 
evidences a CBS comparative showing, taking into consider- 
ation all factors, favorable or unfavorable, superior to that 
of the other applicants. The Commission concludes that a 
grant to CBS would best serve the public interest, conven- 
lence and necessity. To hold differently, under the circum- 
stances developed in this proceeding, in the judgment of the 
Commission would be to assign to diversification of the 
media of mass communications factor a quality and signifi- 
cance other than comparative.” 


In another recent case, WHDH, Inc.,” involving a VHF grant in 
a major market, two ofthe unsuccessful applicants were entitled to 
strong preferences on the basis of diversification as against the 
winning applicant, WHDH. WHDH and its parent corpora- 
tion, the Boston Herald-Traveler, operated a strong AM facility, an 
FM facility, and published two daily newspapers, all in the Boston 
area. The Commission found, however, that— 


The presence of a number of competitive media, news- 
paper and broadcasting, in the same area * * * constitutes 
adequate refutation of the allegation that the ownerships and 
associations of WHDH comprise a framework of undesirable 


concentration.” 


Noting that the diversification factor weighted significantly against 
WHDH, the Commission, nevertheless, did not find it to be of con- 
trolling weight when assessed against the superiority of WHDH in 
connection with past performance record and broadcast experience of 
its principals.” 


The overall strength of showing by WHDH, including 
local factors, the program proposals, and the assurance of 
effectuation which is gathered from its superior broadcast- 
ing record over a period of years in the community concerned 
and the experience qualifications which its principals demon- 
strate, persuade the Commission that this applicant is the 
most qualified to provide programing service on a continuing 
basis in the interests of the population of the coverage area, 
notwithstanding that the diversification policy of the Com- 
mission would be better served by a grant to either Greater 
Boston or MBT. 


F. SUMMARY STATEMENT ON DIVERSIFICATION 


The seemingly vigorous support given the diversification policy 
by the Commission in many of its official statements has been seriously 


* Ibid. 

#22 F.C. C. 761 (1957). 
* Ibid., pp. 879-880. 

® Ibid., p. 882. 

1 Ibid. 
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eroded by a long series of qualifying decisions. Both the assertion 
of the importance of this policy and the assumed necessity for its 
modification and dilution are encompassed in the report and order of 
September 17, 1954, modifying the multiple ownership rules? so as 
to provide for the grant of 2 UHF stations in addition to the previously 
permitted 5 VHF stations: 


Our decision to permit the ownership of television sta- 
tions over and above the five-station limitation presently in 
the rules in no way is a departure from the recent multiple 
ownership report and order in docket No. 8967. In the re- 
port and order the Commission reaffirmed its view that the 
operation of broadcast stations by a large group of diver- 
sified licensees will better serve the public interest than the 
operation of broadcast stations by a small and limited group 
of licensees. Thus, the Commission has provided that a grant 
of even one additional broadcast station will not be made 
where it “would result in a concentration of control of * * * 
broadcasting in a manner inconsistent with the public in- 
terest, convenience, and necessity.” Clearly if the only rele- 
vant consideration were implementation of the policy of di- 
versification, an absolute limitation of one broadcast station 
to any one person or persons under common control would 
best serve the public interest. But, of course, that is not the 
case. The multiple ownership of broadcast stations does 
play an important role in our nationwide broadcast sys- 
tem. The ownership of broadcast stations in major markets 
by the networks, for example, is an important element of net- 
work broadcasting. Our nationwide system of broadcast- 
ing as we know it today requires that some multiple owner- 
ship of broadcast stations be permitted. We have always 
recognized these needs and have by rule permitted multiple 
ownership of broadcast stations in the light of such (other 
and competing) oer ations. Here too it is our view that 
the greater good which will flow from the proposed rule off- 
sets the disadvantage resulting from permitting individual 
licensees to own a larger number of stations.® 


The multiple ownership rules insure some measure of diversified 
ownership of broadcast facilities, although they fall far short of pro- 
viding for maximum diffusion of control. They apply only to intra- 
medium ownership and control. The same party, under these rules, 
can be the licensee of an AM, FM, and TV station serving the same 
community. An undue concentration of control, so as to justify the 
denial of a broadcast license to an applicant, has never been found, 
unless such party has applied for an additional grant in excess of 





2 Docket No. 10822, 
® Ibid., pp. 6-7. 
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the maximum number permitted under the rules.* Hence, there has 
been no effective limit on multiple ownership short of the maximum 
allowable number in each class—7T- AM, 7 FM, and 7 TV stations. 
And, of course, these rules have no relation whateves to the owner- 
ship and control of nonbroadcast mass communications media such as 
newspapers. While the Commission in various reports and orders 
relating to the multiple ownership rules, has stated in the strongest 
possible terms the basic importance of the diversification policy, “the 
present rules would permit the acquisition of 21 broadcast facilities 
by a single party in addition to whatever other nonbroadcast mass- 
mediums facilities he may own or control. The operation of the rules, 
therefore, has not prevented substantial concentrations of control 
within the broadcast structure, although not “undue” concentrations 
by existing Commission standards. 

Clearly, “the multiple ownership rules do implement the diversifica- 
tion policy to a certain degree. By requiring that broadcast stations 
be allocated so as to insure that a relativ ely w ide variety of viewpoints 
be heard, the rules tend to prevent the situation occurring wherein 
the limited number of available television stations would fall into the 
hands of relatively few parties who could, consequently, exercise an 
inordinate influence over programing content and public opinion on 
the national or regional level. Concentration of control of such scarce 

facilities in a relatively few parties increases the probability of the 
presentation of uniform social, economic, and politic ‘al viewpoints. 
This development would tend to promote a concomitant movement 
toward governmental intervention into the program function in order 
to counteract such uniformity. 

But it is equally apparent that the Commission has not rigorously 
pursued a maximum diversification policy in any literal sense. From 
time to time the multiple ownership rules have been revised, always 
in the direction of increasing the maximum number of radio or tele- 
vision stations which a single party may control or have an interest 
in. Yet, while diversification of ownership has not a strict sense 
been maximized and concentration minimized, the multiple ownership 
rules have served to establish a level of diversity of ownership and 
control, which presumably, in the Commission’s view, results in a com- 
petitive structure which 1s consistent with the public interest. 

So long as the Commission renders its decisions on the basis of the 
public-interest standard, it is not reasonable to insist that the diversi- 





‘In United States v. Storer Broadcasting Co., 351 U. 8S. 192 (1956), reversing 220 
F. 2d 204 (D. C. Cir. 1955), the Supreme Court held that it could not “interpret sec. 
309 (b) as barring rules that declare a present intent to limit the number of stations 
consistent with a permissible ‘concentration of control’ * * * (and that) the multiple 
ownership rules, as adopted, are reconcilable with the Communications Act as a whole.” 
The licensee, Storer, had in effect challenged the validity of the multiple ownership 
rules. In his petition for review “Storer prayed the court to vacate the provisions of 


the multiple ownership rules insofar as they denied to an applicant already controlling 
the allowable number of stations a ‘full and fair hearing’ to determine whether addi- 
tional licenses to the applicant would be in the public interest.” Ibid., p. 200. On 


remand from the Supreme Court the circuit court stated: “With respect to the specific 
numerical limitations on station licenses, taking television as an example, the Commis- 
sion said, ‘The * * * rules continue in effect the existing limitation in TV station owner- 
ship which, in our judgment based on extensive experience with the problems of multi- 
ple ownership, have proven practicable and desirable.’ Our attention has not been 
drawn to any matters which outweigh this judgment based upon ‘accumulating in- 
sight.” * * * Hence, it may not be upset.” Storer v. FCO, D. C. Cir., No. 12065, 
decided December 31, 1956. 


97927T—58— 10 
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fication factor be given a decisive role in comparative hearings. It 
would not appear unreasonable, however, to assert that the diversifica- 
tion factor—in light of the highly significant competitive objective 
it seeks to achieve—should be accorded a high order of priority on the 
relative scale of comparative factors. But the current approach to the 
comparative decision, wherein diversification becomes just another of 
numerous factors to be considered, may and seemingly has encouraged 
the Commission to accord ever-diminishing significance to this factor, 
without violating the requirements of a reasoned determination as pre- 
scribed by the Johnston® case. And this diminution of importance 
accorded diversification must necessarily carry with it a dilution of 
those factors which it frequently tends to reinforce, such as local 
ownership. In the 1956 Pinellas *® case, the court of appeals noted 
that: 

In the case at bar, there appears some suggestion that the 
Commission has changed, or is changing, its views as to the 
dominant importance of local ownership and as to the evil of 
a cencentration of the mediums of mass information.’ 


V. Responsipiniry oF Broapcast LIceNsEErs 


Describing the character and quality of performance by the licensee 
which will satisfy its public-interest responsibility * has been a con- 
tinuing concern of the Commission. While this task has been discussed 
in various dimensions, ultimate effects have invariably been concerned 
with the programing function. 


A, LOCAL-INSTITUTION CONCEPT 


In emphasizing the broadcasting stations’ function to serve the pub- 
lic interest, the Commission has sought to achieve for stations the 
character of local institutions with a “grassroots” interest in the service 
and program needs of the community served. This viewpoint was 
expressed as early as 1928 by the Federal Radio Commission: 


In a sense, a broadcasting station may be regarded as a sort 
of mouthpiece on the air for the community it serves, over 
which its public events of general interest, its political cam- 
paigns, its election results, its athletic contests, its orchestras 
and artists, and discussion of its public issues may be broad- 
cast. If * * * the station performs its duty in furnishing a 
well-rounded program, the rights of the community have been 
achieved.® 


In National Broadcasting Co. v. U. S..° the Supreme Court restated 
the local-institution concept of the public interest in these words: 


An important element of public interest and convenience 
affecting the issue of a license is the ability of the licensee to 
render the best practicable service to the community reached 


$175 F. 2d 351 (D. C. Cir. 1949). 

$230 F. 2d 204 (D. C. Cir. 1956). 

tT Ibid., p. 206. 

8In the case of McIntire v. Wm. Penn Broadcasting Co., 151 F. 2d 597 (3d Cir. 1945), 
the court stated: ‘“‘(A) radio broadcasting station must operate in the public interest and 
must be deemed to be a ‘trustee’ for the public.” Ibid., p. 599. 

®In re Great Lakes Broadcaating Co., F. R. C. Docket No. 4900, quoted in Public Service 
Responsibility of Broadeast Licensees (1946), p. 12. 

10319 U. S. 190 (1943). 
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by his broadcasts. Federal Communications Commission v. 
Sanders Radio Station (309 U.S. 470,475). 

Since the very inception of Federal regulation by radio, 
comparative considerations as to the services to be rendered 
have governed the application of the standard of “public 
interest, convenience, or necessity.” ” 


The frequent stress on the proposition that the interest to be served 
under the Communications Act is the interest of the listening public 
must be interpreted to encompass both the opportunity for the local 
public to receive programing suited to its desires and needs and the 
opportunity for local participants to have access to the local facility. 
The Supreme Court stated this proposition in the case of FCC v. Allen- 
town Broadcasting Corp.™ as follows: 


Fairness to communities is furthered by a recognition of 
local needs for a community radio mouthpiece.” 


Several early FCC cases examine and spell out explicitly the Jocal- 
institution concept of a broadcast facility.» And the main thrust of 
the Report on Chain Broadcasting was to assure the local licensee 
greater freedom of action in programing for the needs of his particu- 
lar community than the highly exclusive and limiting arrangements 
with networks permitted prior to the adoption of the rules."® 

A policy favoring local ownership of broadcast facilities, which has 
been constantly reiterated through the years by the Commission, 
strongly supports the concept of a broadcast facility constituting a 
local institution. The propriety of the Commission giving weight in 
comparative hearings to the factors of local ownership and familiarity 
with local conditions has been approved by the courts.” In numerous 
cases, the Commission has stressed the idea of the desirability of hav- 
ing the licensee closely identified with the community to be served.”* 
This implies familiarity with local social and economic conditions, 
the peculiar needs of local, civic, social, and business groups, and the 
various available participants and entertainment talent in the com- 
munity. It has been assumed that applicants firmly rooted in com- 
munity background and interest and os identified with local 
business and civic life are in an excellent position to render a sensitive 
response to community demands. There is a presumption of greater 
probability that programing promises and commitments will be car- 
ried out by an applicant with strong community ties. And it is fur- 
ther presumed that an applicant who is well established in the com- 
munity to be served will be in a much better position to provide a well- 
rounded and properly balanced program service than a competin 
applicant, less closely identified with the community. This weil 
seem especially applicable in ne a local applicant with a com- 
peting applicant who must divide its attention, time, and resources 


4 [bid., p. 216. 

8 Ibid.. p. 217. 

2349 U. S. 358 (1955). 

4 Ibid., p. 362. See also FCC Report on Chain Broadcasting (1941), p. 65. 

%See 1 F.C. C. Reports, pp. 239, 242, 255. 368. 

*FCC Report on Chain Broadcasting (1941), pp. 56, 66. 

% See Scripps-Iloward Radio, Inc. vy. FCC, 189 F. 2d 677 (1951). The factor of local 
residence, civie participation. diversification of business interests of its principals and the 
integration of ownership and management are sometimes grouped as local factors. See 
WHDH, Ine., 22 F. C. C. 761, 881 (1957). 

* See, e. g., WHDH, 13 R. R. 507, 568 (1957). 
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among several markets rather than devoting its full resources to the 
particular market for which the license is to be granted.’® 


B. COMMISSION POLICIES QUALIFYING OR COMPETING WITH THE LOCAL 
INSTITUTION CONCEPT 


The principle of pee, the local institution aspect of broad- 
casting has frequently been qualified by other objectives of the Com- 
mission. In compar ative hearings, a proven record of past perform- 
ances has sometimes been given “preference over the factor of local 
ownership.2° Such evidence has been considered by the Commission 
as the most persuasive evidence available with respect to the probable 
future performance of an applicant for a broadcast grant.** If the 
past performance relied upon in a comparative hearing for a television 
grant is past performance in television programing, then such per- 
formance most probably has occurred in another market, and, by defi- 
nition, the applicant relying upon such past performance cannot have 
strong local ties in both, or all, market areas it serves. Since this 
holds for all multiple-station owners, it follows that as multiple- 
station ownership grows, the strict local institution aspect of tele- 

casting must decline. 

The prim: wy assumption underlying the preference granted local 
ownership has resided in the assurance that the licensee will present 
programs of local interest and importance.” But the Commission 
in several recent cases has refused to give controlling effect to local 
ownership even though local programing was the prime factor in the 
Commission’s determination. In the Pinellas* case the successful 
applicant in the comparative proceeding was chosen despite “ab- 
sentee ownership,” the Commission finding that an extensive record 
of good performance offered the highest probability of fulfillment 
of promises in a with programing for the interests and 
needs of the community to be served. Upon appeal the court of 
appeals stated in part: 


The Commission made extensive and detailed findings of 
fact and explained at great length its choice of aw ardee. In 
respect to many criteria it found little or no advant: ge to any 
applicant; in respect to some it found advantage to one; and 
in respect to others it found advantage to another. The de- 
cisive factor, in its judgment, was the compr ehensive local 
live program proposal of Tribune, supported by the record 


19 See, e. g., Valley Broadcasting Asa’n, 3 R. R. 464, 473 (1946). 

20 See, e. g., Tribune Co., 9 R. R. 719, T70b (1954), affirmed in Pinellas Broadcasting Co. 
v. FCC, 230 F. 2d 204 (D. C. Cir. 1956) ; Petersburg Television Corp., 10 R. R. 567, 584—-L 
(1954); WJR, The Goodwill Stations, Inc., 9 R. R. 227, 260d (1954). 

21 See, e. g., KF H,11 R. R. 1,103 (1955) ; WHDH, Inc., 22 F. C. C. 761, 866, 867 (1957). 

22 See, e. g., WHDH, Inc., 22 F. C. C. 761, 859 (1957) ; Grand Prairie Broadcasting Co., 
22 F. C. C. 251, 178 (1957). In the WHDH case the Commission states that “Our 
findin; gs reflect the residence of the principals of each applicant. We believe local 
ownership and local identity with the community to be served to be of importance, and 
accordingly this is one of the factors relied upon by the Commission in comparative 
proceedings. It is a factor giving assurance of continued insight into the everchanging 
needs of the area, and through such knowledge some assurance as to their being met on 
a continuing basis. It is a factor closely related to that of participation in the civic 
life of the community and diversity of local business interests in that it gives rise to 
the same assurance. We believe separate consideration of these criteria, however, is 
required, each being entitled to independent appraisal with the interrelationship being 
recognized in the overall final evaluation and weighing of the applicants under the cir- 
cumstances of the particular case before us. While less determinative or critical than 
a record of past performance in the particular area involved when such is available, 
these are not factors to be disregarded.” 

23 230 F. 2d 204 (D. C. Cir. 1956). 
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it had made over the years, both in its newspaper and in its 
radio broadcasting, in furtherance of local civic interests 
and enterprises. Each of the groups owning these applicants 
has for years owned and operated a newspaper and a radio 
station in this locality under the same ownership and in the 
same manner as it proposes for the new television station. 
Extensive evidence concerning the respective performances in 
the use of these media was presented. The Commission rested 
upon that factual basis. It found that Tribune proposed a 
greater quantity of local live programing and that in content 
and the assurance of effectuation of the proposal Tribune 
was clearly and strikingly superior. 


In other recent cases applicants with strong elements of preference 
on the basis of local ownership have lost out in comparative hearings 
to multiple owners (absentee applicants) who have shown extensive 
broadcasting experience and uniform good records of performance 
in their various broadcasting activities, including careful attention to 
local interests and needs in programing schedules and a disposition 
to grant a large measure of autonomy to local management person- 
nel. In these situations the Commission has found that the advan- 
tages of local ownership are more than counterbalanced by “per- 
formance identification” of the multiple owner with the various 
communities his facilities serve.** This trend of Commission decision 
toward attaching ever-diminishing importance to the factor of local 
ownership is in accord with the court’s observation in the Pinellas 
case concerning the present status of the local ownership and diversi- 
fication factors in comparative proceedings.” 


C. PROGRAMING RESPONSIBILITY OF THE LICENSEE 


On numerous occasions the Commission has reiterated the funda- 
mental proposition that the primary responsibility for the selection 
and presentation of programs rests with the individual broadcast 
licensee.** The Commission, however, is required by the Communi- 
cations Act to review periodically each station’s operation in order 
to determine if in fact the station has been operated in the public 
interest.”® It has, therefore, become incumbent upon the Commission 
to set forth certain standards or criteria by which it can measure 
performance in the public interest. Such guides have been expressed 
or suggested in various decisions and policy, statements of the Com- 
mission. For obvious reasons, the Commission has never attempted 
to construct a comprehensive system of criteria by which categorical 
answers to every programing problem can be found. General policies 





*Ibid., p. 205. “The Commission says the prime factor in this particular phase of 
a comparative consideration is the presentation of programs of local interest and im- 
portance and, while local ownership is a fair assurance of the performance of promises 
made by applicants for such programs, and for that purpose is a valuable factor in many 
comparative judgments, such ownership is not a prime factor in itself and where, as here, 
an extensive record of performance is available, the record is a more reliable guide to the 
probability of fulfillment of promises. The same is true in respect to the integration of 
ownership and management.” Ibid., p. 206. 

See, e. g., St. Louis Telecast, Inc., 22 F. C. C. 625, 720 (1957) ; Indianapolis Broad- 
casting, Inc., 22 F. C. C. 421, 497, 516 (195 + ) 

% See St. Louis Telecaat, Inc., 22 F. C. C. 625, 7 737 (1957). 

77230 F. 2d 204, 206 (D. C. Cir. 1956). 

_ %See, e. g., FCC Report on Chain Broadcasting (1941), p. 72; Don Lee Broadcasting 
System, 5 R. R. 1179 (1950). 

® Broadcast licenses must be renewed every 3 years, and a finding of operation in the 

public interest is required as a prerequisite to re newal. Sec. 309 (a). 
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are occasionally enunciated but it is only “in the crucible of particular 
cases” that definitive answers to specific programing issues can be 
resolved.” 


The programing responsibility of the broadcast licensee has usually 
been described in terms of the presentation of a well-balanced pro- 
gram structure fitted to the interests and needs of the community 
served. While certain types of programing have been given consist- 
ent Commission approval as being in the public interest * and a few 
very limited categories have been explicitly disapproved,* most of 
the Commission’s consideration and evaluation of programing has 
taken place in the comparative hearing content.** The general stand- 
ard to be met is that of presenting a well-rounded program service 
suitable to the community served.** It has been frequently acknowl- 
edged, however, that a variety of balanced program schedules may 
serve the particular need and that no preference can be awarded as 
among applicants, all of whom propose a suitable service.** Of course, 
it is recognized that program proposals will seldom materialize pre- 
cisely as planned and some deviations between promise and execution 
is to be expected.**7 Nor are program proposals among competing 
applicants evaluated solely on the basis of quantitative statistical 
analysis.** And the fact that differences may exist in the percentages 
of time allocated to desirable programing categories is not decisive.” 
While certain types of programing may be considered essential to the 
needs of a given community, the fact that one applicant has made 
more adequate provision for such programing will not necessarily 
entitle it to a preference if other applicants propose a suitable overall 


% See FCC Public Service Responsibility of Rroadcast Licensees (1946) p. 40. 

31 See, e. g., Hi-Line Broadcasting Co.. 22 F. C. C. 891. 914 (1957). 

32 See, e. g., Johnston Broadcasting Co., 3 R. R. 1784, 1792 (1947), affirmed in 175 F. 2d 
351 (D.C. Cir. 1949). 

% See, e. g., In re Frere Broadcasting Co., 5 R. R. 1137 (1949). (License renewal denied 
where entire afternoon periods had been devoted primarily to reports on horse races, spon- 
sored by “scratch sheet’ publications and used by persons engaged in illegal hookmaking.) 

% In Hi-Line Broadcasting Co., 22 F. C. C. 891, 914 (1957), it is stated: “There are two 
closely related reasons for comparing the programing proposals of competing applicants; 
the first of these is to determine whose programs are more likely to satisfy the needs 
of the community, and the other is to ascertain the respective applicant’s capacity to 
meet community needs and desires and to adjust to them. Thus, the emphasis in one case 
is upon the programs themselves while in the other it is upon the capabilities of the appli- 
cants. The ultimate goal for both is of course, to aid in selecting the applicant which 
will best serve the listening andience.” 

% In Hi-Line Broadcasting Co., 22 F. C. C. 891, 914-15 (1957), the Commission states: 
“Of necessity. program details are unlikely to remain constant and unmodified from year to 
year during a station's operating history: this is particularly true in the case of new sta- 
tions. For this and other reasons, the Commission has followed the policy of placing pri- 
mary reliance upon a balanced format containing suitable amounts of the several categories 
and types of programs. A program-by-program comparision has been considered of less im- 
portance in the decisional process because of the likelihood of change already described 
and because the Commission, in its administration of the Communications Act, believes that 
attempted detailed comparison of individual programs would necessarily have the ultimate 
effect of substituting the Commission's administrative for management's operating judg- 
ment. The long-range effect which such a policy is likely to have upon the advantages which 
otherwise flow from the interplay of ideas in a freely competitive system is likely to be 
adverse. In those cases where comparisons are possible and necessary, the emphasis is 
normally placed upon the local live program proposals of the applicants not only because 
it is mainly in this area that the applicants demonstrate their capacity to meet community 
needs and serve as an outlet of local self-expression but because, conversely, in the case 
of nonlive and in the instance of network programs the applicant has no immediate con- 
trol over the content or quality except to the limited extent that he can exercise negative 
control through his power to accept or reject these programs for broadcast over his station. 
Such power as he may have to accept or reject is not a satisfactory substitute, in the 
decisional process, for the affirmative action which an applicant must undertake in the 
preparation and production of local live programs.” 

3% See KTBS, Inc., 10 R. R. 811, 867 (1956). 

37 See Tampa Times Co., 10 R. R. 77, 146 (1954), 10 R. R. 140 (1955), affirmed in 230 F. 
2d 224 (D.C. Cir. 1956). 

% See KTRS, Inc., 10 R. R. 811, 867 (1956). 

%® See Tampa Times Co., 10 R. R. 77, 127 (1954) ; 10 R. R. 140, 140a (1955). 
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service? A well-balanced program structure is the Commission’s 
primary concern.“ shat i , 

Certain types of activity in pursuance of implementing the pro- 
posed program schedule has on occasion provided a basis for a prefer- 
ence as between competing applicants for a TV channel. The Com- 
mission has given favorable attention to such factors as an excellent 
past record of good programing on a local AM station, active participa- 
tion in the civic life of the community, and thorough preparation of 
programs planned in behalf of various community organizations. 

Programs which might inure to the benefit of an applicant on the 
basis of their constituting programing agreed to be in the public 
interest have sometimes been suggested by the Commission. However, 
there is no definition of a “public service” program contained in the 
Commission’s rules. But on occasion the Commission has given a 
preference to an oe who has proposed superior news or educa- 
tional programs and whose planning and preparation has coordinated 
such programing with the proper authorities and organizations.“ 

To one category of programing, namely, local live presentations, 
the Commission has attached significant weight.** As sometimes 
expressed, the proposals for local live programing reveal to the Com- 
mission how an applicant intends to serve the needs and interests of 
the community.*® That applicant who proposes to devote substantially 
more time to local live programing may be entitled to a preference, 
even though the other applicants propose an essentially well-balanced 
program service, if such proposals for local live programing appear 
reasonable in terms of the availability of local talent and special local 
events.*® A preference is more likely to be accorded an applicant if 
his proposed local programing will include significantly more pro- 
grams than competing applicants in the categories of religion, discus- 
sion of public issues, and educational programing generally.“ But 
the Commission has been careful not to grant a preference to one 
applicant among competing applicants solely on the basis of such 
applicant having proposed to devote a greater percentage of time to 
local programing,” unless, of course, other applicants propose to 
devote a clearly inadequate amount of time to this category. In 
numerous decisions the Commission has looked with particular favor 
upon an applicant who has proposed to devote substantial time to 
the discussion of local issues of a controversial nature. In Johnston 
Broadcasting Co.,* the Commission plainly indicated that it would 
look with favor upon an applicant in a comparative hearing who 
makes an affirmative effort to encourage broadcasts on controversial 
issues or topics of current interest to the community such as educa- 
tion, labor, and civic enterprises, and who seeks the cooperation of 


* See Beachview Broadcasting Corp., 11 R. R. 939, 967 (1956) ; Cowles Broadcasting Co., 
10 R. R. 1289, 1318 (1954). 


See, e. g., Hi-Line Broadcasting Co., 22 F. C. C. 891, 914 (1957): Beachview Broad- 
oteaat Corp., 11 R. R. 939, 967 (1956) ; WDOD Broadcasting Corp., 10 R. R. 1119, 1173 

956). 

*2 Richmond Newapapers, Inc., 11 R. R. 1234, 1276-1278e (1955); WHDH, Inc., 22 
F. C. C. 761, 859-861 (1957). 

© See Cowles Broadcasting Co., 10 R. R. 1289, 1318 (1954). 

“See e. g., Tampa Times Co., 10 R. R. 77, 127 (1954). See also discussion in Great 
Lakes Television, Inc., 18 R. R. 669, 715 (1956) (initial decision). 

* See KT BS, Inc., 10 R. R. 811, 868 (1955). 

oe Times Co., 10 R. R, 77, 127 (1954). 

rad. 


* Johnston Broadcasting Co., 3 R. R. 1784 (1947), affirmed 175 F. 2d 351 (D. C. 
Cir. 1949). 
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civic organizations in order to provide satisfactory opportunity for 
local expression. a 

The Commission further expressed itself on the importance of the 
discussion of issues of local significance in the Key Broadcasting Sys- 
tem case * wherein it commented with high favor on an applicant’s 
past record of editorializing. It was felt that this type of programing 
supplied a highly desirable ingredient in the local programing sched- 
ule. The Commission stated : 


WAVZ’s broadcasts emphasize local news and issues. ‘The 
station editorializes on major issues during newscasts; how- 
ever, they are kept separate and distinct from the news. On 
any controversial issue, the proponents on all sides are 
sought out and given time to express their views. WAYVZ, 
by its editorial broadcasts, has been instrumental in pro- 
moting public action locally resulting in many improve- 
ments to the city of New Haven, such as the provision of a 
new school, slum clearance, combating juvenile delinquency, 
and new housing. WAVZ is not and does not plan to be 
affiliated with any network. It emphasizes local programing 
and its past record in this regard has been a noteworthy one.” 


A useful summation of the Commission’s attitude toward local 
programing as a vital component of performance in the public inter- 
est was given in the report on the “Public Service Responsibility 
of Broade ‘ast Licensees” wherein the importance of this category of 
service was noted while at the same time the desirability of other 
program types was acknowledged. 


Local live programs.—The Commission has always placed 
a marked emphi isis, and in some cases perhaps an undue em- 
phasis, on the carrying of local live programs as a standard 
of public interest. The development of network, transcrip- 
tion, and wire news services is such that no sound public 
interest appears to be served by continuing to stress local live 
programs exclusively at the expense of these other categories. 
Neverthless, reasonable provision for local self-expression 
still remains an essential function of a station’s operation 
(pp. 36-89), and will continue to be so regarded by the Com- 
mission. In particular, public interest requires that such 


programs should not be crowded out of the best listening 
hours.*? 


D. DELEGATION OF THE PROGRAMING FUNCTION 


Numerous occasions have arisen in which the Commission has had 
an opportunity to expand upon the concept of licensee responsibility 
for the selection, supervision, and control of the programing function. 
Hence, practices involving the delegation of program selection and 
supervision to an agent with little or no final control retained in the 
licensee have met with strong Commission disapproval.®* In an early 


#Tbid., p. 792. See also Johnston Broadcasting Co. v. FCC, 175 F. 2d 351, 358 
(D. C. Cir. 1949). 
6013 R. R. 159 (1955). 
‘1 Tbid., p. 175. 
52 FCC Public Service Responsibility of Broadcast Licensees (1946), p. 56. 
* Federated Publications, Inc., 9 F. C. C. 150, 155-156 (1942). A licensee may not 


enti r into a contract which provide s for the dele gation of his responsibilities to a person 
upon whose qualifications the Commission has no opportunity to pass. 
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case the Federal Radio Commission stated that a licensee must retain 
ultimate control over station facilities and that he must refuse to per- 
mit material to be broadcast which is inconsistent with the public 
interest. Should a licensee relinquish this responsibility then he 
must be considered as having failed in a public trust and is no longer 
entitled to the privileges of a licensee. License renewal was denied 
in a case where the applicant, among other things, had at one time, 
without the consent of the Commission, assigned substantial control 
of his station to an agent to be disposed of as the latter might see 
fit without any requirement wa proposed programs be approved 
by the licensee.** In another case involving a choice as to which of 
two stations would be granted full time operation privileges, the other 
to have daytime privileges only, that station was not preferred which 
had abdicated control over the programing function to the extent of 
selling time to time-brokers who were not supervised by the station 
and which, upon application for full time operation, had not indi- 
cated an intention to change this arrangement.*? The Commission 
has further stated that the licensee must maintain continuous and 
positive control over programing and that retention of negative con- 
trol involving the delegation of responsibility to a time br ‘oker is not 
sufficient for operation in the public interest.** But where a television 
station had an arrangement with a film supplier who received pay- 
ment for films by selling spot announcements to be telecast over the 
station the Commission found that such an arrangement did not “ap- 
pear” to violate the Communications Act or Commission policies since 
the licensee exercised control over the films to be presented and over the 
sponsors and commercial continuity.*° 

With respect to the relationship of licensee responsibility for pro- 
graming and operation in the public interest, the 1941 Report on 
Chain Broadcasting represents an attempt by the Commission to de- 
fine the permissible degree of delegation of the function of selection, 
supervision, and control over programing by a license. In its Re- 
port on Chain Broadcasting the Commission said : 


With the number of radio channels limited by natural fac- 
tors, the public interest demands that those who are en- 
trusted with the available channels shall make the fullest and 
most effective use of them. If a licensee enters into a con- 
tract with a network organization which limits his ability to 
make the best use of the radio facility assigned him, he is 
not serving the public interest. * * * “The net effect (of the 
practices disclosed by the investigation) has been that broad- 
casting service has been maintained at a level below that 
possible under a system of free competition. Having so 
found, we would be remiss in our statutory duty of encourag- 
ing the larger and more effective use of radio in the public 
interest if we were to grant licenses to persons who persist 
in these practices.” 


“ See Schaeffer Radio Co., F. R. C. docket No. 5228, May 29, 1930. 

55 Thid. 

5 See W. FE. Rikes, F. R. C. docket No. 1116, May 22, 1931, affirmed 55 F. 2d 535, 536 
(1931). 

57 See Foulkrod Radio Engineering Co., 4 R. R. 1061, 1081 (1949). 

58 See Master Broadcasting Corp., 6 R. R. 621, 623 (1950). 

5° See Middlesex Broadcasting Corp., 10 R. R. 694, 695 (1954) (Publie Notice 7608). 

® FCC Report on Chain Broadcasting (1941), pp. 81-82. 
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Prior to the adoption of the chain broadcasting rules the network 
system had been developed for the purpose of launching the broad- 
casting medium into the national advertising field. NBC, with two 
networks, and CBS were the predominant ‘network organizations. 
Mutual was of relatively minor importance.” While the networks 
owned stations in some of the larger markets they obtained full na- 
tional coverage through affiliation arrangements with strategically 
located stations throughout the country. The so-called option-time 
clause provided the means by which the networks gained substantial 
control over the programing structure of their affiliated stations. 
Certain prescribed desirable hours of the broadcast day were desig- 
nated network option time. The network could require an affiliate 
to clear time during these hours on 28 days’ notice for a network 
commercial program even though it meant displacing a program 
from some other source. The station’s power to reject network pro- 
grams during option time was, for all practical purposes, severely 
limited. Another provision for affiliation exclusivity prevented an 
affiliate from carrying the programs of any other net work during 

option or nonoption (station) time.* 

In consideration for the privilege granted the network, the affiliate 
was granted territorial exclusivity by which the network promised 
not to supply competing stations with any programs, including those 
rejected by the affiliate.°° The networks not only determined the sta- 
tion rates for sale of time to network advertisers but were also highly 
influential in setting station rates for time sales to nonnetwork ad- 
vertisers.*° And the affiliation agreements normally bound the af- 
filiate for 5 years although the networks could terminate on 1 year’s 
notice.* 

As a result of the practices attendant to the network-affiliate ar- 
rangement a pattern of complaints emerged which at least suggested 
that these practices were in many respects adverse to the public inter- 
est. Affiliated stations were closely tied to the network.** The af- 
filiate’s ability to enter into long-term contracts with local or national 
spot adv ertisers was severely hampered by the option-time provision.” 
This in turn, adversely affected the affiliate’s ability to construct a 
balanced programing schedule responsive to the needs and interests of 
the local community.”° Through the option-time arrangement the af- 


61 Thid., p. 48. 

62 Thid. 

®% T[bid., p. 63. With regard to NBC, these provisions gave the network the right upon 
28 days’ notice to call upon its outlet stations to carry a commercial program during any 
of the hours specified as network option time. This covered the entire broadest day for 
29 outlets of NBC in the Far West and, for substantially all the rest of its affiliated sta- 
tions, 8% specified hours on weekdays were included each day and 4 evening hours on 
Sunday. The Commission found the evening hours betwren 8 and 11, which were included 
within the NBC option, were the most profitable and valuable of the broadcast day. With 
regard to CBS, it was found that optional time provisions restricted outlet stations even 
more than those of NBC because CBS optional time covered the entire broadcast day. 
Upon 28 days’ notice, CBS under its affiliation contracts could call upon its outlet stations 
to carry a network commercial program at any hour. With regard to Mutual, it was found 
that early in 1940 Mutual entered into optional time arrangements with its 7 stockholders 
to cover 34% to 4% specified hours on week days and 6 specified hours on Sundays, and 
applied to only about half of the stations associated with Mutual. Mutual's contracts 
expressly provided that the optional time provisions should lapse if the Federal Communi- 


eations Commission prohibits that practice or the other national networks voluntarily 
abandon it. Ibid., pp. 62-65. 


* Tbid., pp. 51 —57. 

6 Tbhid., pp. 57-59. 

® Ibid.. pp. 43-44. 

% Ibid., pp. 35, 59-61. 
8 Tbid., p. 48. 

® Tbid., pp. 63-65. 

7 Tbid., p. 63. 
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filate licensee in effect delegated the programing function to the net- 
work during much of the broadcast day and particularly during the 
best listening hours.” In many, if not most instances, the affiliate 
had little or no advance notice on content of new programs offered by 
the network.” 

The affiliation contracts were also felt to foreclose the possibility of 
new network entry. A proposed new network would have been pre- 
cluded from gaining access to station time during the more desirable 
broadcasting hours by the affiliation exclusivity clause in addition to 
the option-time provision.** Nor could a proposed new entry hope to 
attract affiliates from the established networks as a result of the 5-year 
term of the existing contracts.” 

Apprehension over the practices associated with the network-affil- 
iate arrangement culminated in the Commission, on March 18, 1938, 
undertaking a comprehensive investigation of chain broadcasting i in 
order to determine if special rules and regulations should be promul- 

gated with respect to the network-station Telationship. The Commis- 
sion’s order directed that an inquiry be made with regard to several 
specific matters, including the following: 


The number of stations licensed to or affiliated with net- 
works, and the amount of station time used or controlled by 
networks; the contractual rights and obligations of stations 
under their agreements with networks; the scope of network 
agreements containing exclusive affiliation provisions and re- 
stricting the network from affiliating with other stations in 
the same area; the rights and obligations of stations with re- 
spect to network adv ertisers; the nature of the program serv- 
ice rendered by stations licensed to networks; the policies of 
networks with respect to character of programs, diversifica- 
tion, and accommodation to the particular requirements of 
the areas served by the affiliated stations; the extent to which 
affiliated stations exercise control over programs, advertising 
contracts, and related matters; the nature and extent of net- 
work program duplication by stations serving the same area; 
the extent to which particular networks have exclusive cover- 
age in some areas; the competitive practices of stations en- 

gaged i in chain broadcasting; the effect of chain broadcasting 
upon stations not lic ensed to or affiliated with networks; 
practices or agreements in restraint of trade, or in further- 
ance of monopoly, in connection with chain broadcasting; 
and the scope of concentration of control over stations locally, 
regionally, or nationally, through contracts, common owner- 
ship, or other means.”® 


As a result of its inv estigation the Commission on May 2, 1941, pro- 
mulgated the chain-broadcasting rules which were designed to regu- 
late the network-affiliate relationship i in certain specific respects. The 
original rules were modified in certain respects in a subsequent report 
of October 11, 1941.7* Suits were brought by the networks in October 


1 Ibid., pp. 39, 66. 

2 Ibid., p. 39. 

73 Ibid., oe. 51-52. 

™ Tbid., p. 59. 

6 Quote from ag v. U. S., 319 U. S. 190, 194 (1943). See also Report on Chain Broad- 
easting (1941), 

7 See | a Report on Chain Broadcasting (1941). 
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1941 to enjoin the enforcement of these rules. The Supreme Court 
in National Broadcasting Co. vy. U. S." upheld the Commission’s au- 
thority to promulgate the chain-broadcasting rules and in its opinion 
referred repe: atedly to certain pertinent sections of the Commission’s 
report. The Commission described the rules as “the expression of the 
general policy we will follow in exercising our licensing power” and 
hence were addressed to station licensees."® Each regulation was di- 
rected to a specific practice which the Commission found to be detri- 
mental to the public interest. And it was provided that no license 
would be granted to station applicants entering into the proscribed 
relationships with networks. It was pointed out in the report that: 


In considering above the network practices which necessi- 
tate the regulations we are adopting, we have taken each 
practice singly, and have shown that even in isolation each 
warrants the regulation addressed to it. But the various 
practices we have considered do not operate in isolation ; they 
form a compact bundle or pattern, and the effect of their 
joint impact upon licensees necessitates the regulations even 
more urgently than the effect of each taken singly.” 


In the report the Commission acknowledged that network organi- 
zations had and would continue to play an important role in broad- 
casting operations, and it was stated therein: 


The growth and development of chain broadcasting found 
its impetus in the desire to give widespread coverage to pro- 
grams which otherwise would not be heard beyond the re- 
ception area of a single station. Chain broadcasting makes 
possible a wider reception for expensive entertainment and 
cultural programs and also for programs of national or re- 
gional significance which would otherwise have coverage only 
in the locality of origin. Furthermore, the access to greatly 
enlarged audiences made possible by chain broadcasting has 
been a strong incentive to advertisers to finance the produc- 
tion of expensive programs. * * * But the fact that the 
chain-broadcasting method brings benefits and advantages 
to both the listening public and to broadcast-station licensees 
does not mean that the prevailing practices and policies of 
the networks and their outlets are sound in all respects, or 
that they should not be altered. The Commission’s duty 
under the Communications Act of 1934 is not only to see that 
the public receives the advantages and benefits of chain broad- 
casting, but also, so far as its power enables it, to see that 
practices which adversely affect the ability of licensees to 
operate in the public interest are eliminated.*° 


One of the basic themes developed by the report concerned the 
adverse effects of certain network-affiliate arrangement practices on 
the public interest, in particular, with respect to the extent to which 
the licensees were denied full freedom of choice in the selection of 
programs suitable to the interests and needs of the community served. 
In this connection the Commission stated : 


77319 % S. 190 (1943). 

78 Tbid., 196. 

7 FCC Resort on Chain Broadcasting (1941), p. 75. 
80 Tbid., p. 4. 
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A licensee station does not operate in the public interest 
when it enters into exclusive arrangements which prevent it 
from giving the public the best service of which it is capable, 
and which, ‘by closing the door of opportunity in the network 
field, adversely affects the program structure of the entire 
industry.* 


The option-time provisions were found to obstruct the opportunity 
for entry of new network organizations and to hinder the licensee 
in developing a balanced program structure. The report states: 


(S)hifting a local commercial program may seriously 
interfere with the efforts of a (local) sponsor to build up 
a regular listening audience at a definite hour, and the long- 
term advertising contract becomes a highly dubious project. 
This hampers the efforts of the station to develop local com- 
mercial programs and affects adversely its ability to give the 
public good program service * * *. A station licensee must 
retain sufficient freedom of action to supply the program 
and advertising needs of the local community. Local pro- 
gram service is a vital part of community life. A station 
should be ready, able, and willing to serve the needs of the 
local ae by broadcasting such outstanding local 
events as community concerts, civic meetings, local sports 
poneiien and other programs of local consumer and social in- 
terest. Weconclude that national network-time options have 
restricted the freedom of station licensees and hampered 
their efforts to broadcast local commercial programs, the pro- 
grams of other national networks, and national-spot tran- 
scriptions. We believe that these considerations far outweigh 
any supposed advantages from “stability” of network opera- 
tions under time options. We find that the optioning of time 
by licensee stations has operated against the public interest.” 


The Commssion, while recognizing a option time might be a 
useful device in the sense of “stabilizing” the operations of the indus- 
try, determined that certain limitations would have to be placed on 
option time if the ability of stations to develop a balanced program 
structure, including local programing, was to be preserved. The 
report commented upon various aspects of the general programing and 
network option time practices which the Commission felt were incon- 
sistent — the public interest. Since networks provided affiliates 
with scant information concerning new programs to be presented over 
the award it was difficult if not impossible for the licensee to 
determine in advance of presentation whether a program would be in 
the public interest. It was also noted that the network-station rela- 
tionship involved a pie stantial delegation of the programing function 
to the network, and that the networks further delegated most of the 
actual production of programs to advertising agencies.** ‘Thus, it 
was found that the advertising agency rather than the station or net- 
work exercised the critical function of program production, and 
hence, selection of the programing to be presented over particular 

8 Tbid., p. 57. 

82 Ibid., pp. 63-65 


83 Tbid., pp. 39, 77 
“ Ibid., p. 39. 
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stations.*®> It was determined, therefore, that if individual stations 
were to operate in the public interest, it was essential that they have 
a “practical opportunity as well as the contractual right to reject net- 
work programs.” *° In this connection the report stated : 


It is the station, not the network, which is licensed to serve 
the public interest. The licensee has the duty of determining 
what programs shall be broadcast over his station’s facilities, 
and cannot lawfully delegate this duty or transfer the con- 
trol of his station directly to the network or indirectly to an 
advertising agency. He cannot lawfully bind himself to 
accept programs in every case where he cannot sustain the 
burden of proof that he has a better program. The licensee 
is obliged to reserve to himself the final decision as to what 
programs will best serve the public interest. We conclude 
that a licensee is not fulfilling his obligations to operate in 
the public interest, and is not operating in accordance with 
the express requirements of the Communications Act, if he 
agrees to accept programs on any basis other than his own 
reasonable decision that the programs are satisfactory.*’ 


The option time regulation promulgated by the Commission on 
May 2, 1941, prohibited all optioning of time by stations for network 
programs.*® That regulation was based upon the finding of the 
Commission that the optioning of time by licensee stations restricted 
their freedom, interfered with their ability to serve local program 
needs, hampered their efforts to broadcast local programs, national 
spot, and other nonnetwork programs, and restricted competition in 
network programs. 

The arguments in favor of option time, i. e., that such time is 
indispensable to the operation of national networks in the broadcast 
field, and that it is necessary to enable networks to compete with other 
national advertising media were specifically rejected by the Commis- 
sion in its original Report on Chain Broadcasting of May 2, 1941, and 
its Supplemental Report on Chain Broadcasting of October 11, 1941. 
In this connection, the latter report states: 


The Commission is not convinced by the contention of NBC 
and CBS that the optioning of time by networks is indis- 
pensable to network operations, particularly since the chain 
broadcasting regulations, neither in their original form nor 
as herein amended, place any restrictions on the bona fide 
purchase of station time by networks. Networks have here- 
tofore successfully operated without option time. However, 
it is clear that some optioning of time by networks in order 
to clear the same period of time over a number of stations for 
network programs will operate as a business convenience. 





8 “Tn practice, if not in theory, stations affiliated with networks have delegated to the 
networks a large part of their programing functions. In many instances, moreover, the 
network further delegates the actual production of programs to advertising agencies. 
These agencies are far more than mere brokers or intermediaries between the network and 
the advertiser. To an ever-increasing extent. these agencies actually exercise the function 
of program production. Thus it is frequently neither the stations nor the network, but 
oe = advertising agency, which determines what broadcast programs shall contain.” 

bid., p. 39. 

86 Thid. 

8 Thid., p. 66. 

8 Tbid., p. 92. Supplemental Report on Chain Broadcasting (1941), p. 10. 

8 Supplemental Report on Chain Broadcasting (1941), p. 10. 
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Within certain limits, it should be possible for stations to 
option time for network programs without interfering too 
seriously with their local program requirements, with their 
local and national spot business, and without restricting the 
access of competing networks to those stations. The Com- 
mission believes that the option time regulation as herein 
amended accomplishes that result.®° 


Regulation 3.104, as amended, read as follows: 


No license shall be granted to a standard broadcast station 
which options for network programs any time subject to call 
on less than 56 days’ notice, or more time than a total of 3 
hours within each of 4 segments of the broadcast day, as 
herein described. The broadcast day is divided into 4 seg- 
ments as follows: 8 a.m. to 1 p.m.; 1 p.m. to 6 p. m.; 6 p. m. 
toll p.m.;11 p.m.to8a.m. Such options may not be ex- 
clusive as against other network organizations and may not 
prevent or hinder the station from optioning or selling any 
or all of the time covered by the option, or other time, to 
other network organizations. 1 


The “territorial exclusivity” clause was found unobjectionable inso- 
far as it undertook to prevent duplication of programs in the same 
service area.®*? Hence, the rules permit a station to acquire a “right 
of first call” with respect to the programs of the network with which it 
is affiliated, but the network may ‘offer a given program to another 
station in the community, the advertiser w villing, if the affiliate can- 
not or is unwilling to clear the necessary time for the program in the 
time segment desired by the network.®* With reference to “affiliation 
exclusivity” the Commission found that this practice denied the 
affiliate sufficient discretion in selecting the programs deemed best 


suited to the needs of the community served and was prohibited by 
the rules. 


In considering the term of the affiliation agreement the Commission 
concluded that contracts binding the affiliate to a 5-year term were 
contrary to the public interest. It was found that such arrangements 
compelled the stations to “become parties to arrangements which de- 


© Ibid., p. 11. 

See Supplemental Report on Chain Broadcasting (1941), pp. 11-12: “The nonexclu- 
sive option should be instrumental in fostering competition between networks and at the 
same time should make it possible for a network organization to clear time over a number 
of stations for a network program. Without any optioning of time, the greatest obstacle 
in the way of clearing the same period of time over a number of stations for a network 
program would be the fact that many of the stations might have scheduled local and non- 
network national programs during various periods of the broadcast day. During whatever 
period of time is included within the nonexclusive option, local and nonnetwork national 
programs will be subject to be moved on 56 days’ notice. A station must remain free, 
however, to sell or option time, included with the nonexclusive option period not actually 
being utilized for a network commercial program, to one or more other network organiza- 
tions.” Ibid., p. 15. “It has been the consistent intention of the Commission to assure 
that an adequate amount of time during the good listening hours shall be made available 
to meet the needs of the community in terms of public expression and of local interest. 


If these regulations do not accomplish this objective, the subject will be given further 
consideration.”’ Ibid., p. 14. 


% See Report on Chain Broadcasting (1941). p. 58. 

% See Supplemental Report (1941), p. 6, with reference to sec. 3.102. 

™ See Report on Chain Broadcasting (1941), pp. 51-57. “Our conclusion is that the 
disadvantages resulting from these exclusive arrangements far outweigh any advantages. 
A licensee station does not operate in the public interest when it enters into exclusive 
arrangements which prevent it from giving the public the best service of which it is capable, 
and which, by closing the door of opportunity in the network field, aoe affect the 
Program structure of the entire industry.” See Regulation sec. 3.101. Ibid., p. 91. See 


Revision of sec. 3.658 (b) of the Commission’s Territorial Exclusivity Rule, 12 R. R. 1538- 
1547 (1955). 
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prive the public of the improved service it might otherwise derive from 
competition in the network field; and that a station is not operating 
in the public interest when it so limits its freedom of action.” *> The 
amended rules, therefore, limited the term of the affiliation agreement 
to 2 years.°° The present rule permits option for renewal within 6 
months of the expiration of the 2-year term.” It was felt that the 
public interest required that the station be able to reappraise its posi- 
tion within a shorter time in the light of developments in the com- 
munity, the industry, and the economy.** 


E. BALANCE NETWORK AND NONNETWORK PROGRAMING 


In the 1941 Report on Chain Broadcasting the Commission accepted 
the proposition that the “network method of program distribution is 
in the public interest.” *° It was therein stated: 


We subscribe to the view that network broadcasting is an 
integral and necessary part of radio. The regulations which 
we are promulgating are designed to preserve without loss 
the contribution of network broadcasting to the public and to 
the affiliated stations, while assuring that licensees will exer- 
cise their responsibilities under the law." 


The Commission in another section of the report had enumerated the 
ways in which network broadcasting had contributed to the enrich- 
ment of the Nation’s radio fare: 


The many improvements which have taken place in pro- 
gram quality, in engineering, and in the broadcasting of 
special events of national interest have been due, in consider- 
able measure, to the advertising revenues brought to the 
radio-broadcasting industry by the national network method 
of broadcasting. Only by bringing to the people of the entire 
Nation a diversified program service can broadcasting serve 
its full function in disseminating information, opinion, and 
entertainment. There must be, on the one hand, programs of 
local self-expression, whereby matters of local interest and 
benefit are brought to the communities served by the broad- 
cast station. There must be, on the other hand, access to 
events of national and regional interest and to programs of a 
type which cannot be originated by local communities. Net- 
work broadcasting makes possible a wider reception for ex- 
pensive entertainment and cultural programs and also for 
programs of national or regional significance which would 
otherwise have coverage only in the locality of origin. Fur- 
thermore, the access to greatly enlarged audiences made pos- 
sible by network broadcasting has been a strong incentive to 
advertisers to finance the production of expensive programs. 
From an economic standpoint, the stations themselves are in 
a position to benefit greatly from their participation in chain 
broadcasting; such broadcasting can bring them a larger 


*® Report on Chain Broadcasting (1941), p. 62. 
% Supplementary Report (1941), pp. 8-9. 

7 See. 3.658 (c) (TV). 

*8 Report on Chain Broadcasting (1941), p. 62. 
” Tbid., p. 88. 

1 Ibid. 
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share of the money expended by advertisers for national or 
regional coverage.’ 

In the 1953 ABC-UPT merger decision* the Commission recited 
the statement from the 1941 report that “network broadcasting is an 
integral and necessary part of radio” * and added: “There is no basis 
in this record for a contrary conclusion today.”* Finding that in 
television networks are also important, the Commission emphasized 
this judgment by pointing out certain outstanding programs that had 
been made possible by television networks.’ It then said that the 
public interest requires the fullest possible availability of programs 
of all television networks and that the Commission has a duty to 
see that the benefits of television network broadcasting are realized.® 

Proposals for or the prospects for obtaining a network affiliation 
constitute an ambivalent factor in comparative » hearings. It has fre- 
quently been stated that network proposals are not ordin: arily a basis 
for a preference.’ ‘The significance of this factor depends upon the 
circumstances of the particular community to be served, its needs 
and interests, and the other sources of entertainment and information 
available to the area. Plans not to affiliate may be a favorable factor 
where the existing stations serving a community are network affiliates 
and the applicant proposes to concentrate on programs of local inter- 
est.’ On the other hand, where existing stations are not providing 
a national network service, then the Commission may feel that the 
diversity and range of this potential source of programing should 
be made available to the community and hence, planned network 
affiliation will be a postive factor... The elusive nature of the af- 
filiation factor is illustrated by the Commission’s handling of this 
matter in the WHDH, Inc., opinion wherein it is stated: 


WHDH does not propose a national network affiliation 
but would accept one if it appeared “suitable” to them. 
Greater Boston and MBT proposed alternative network and 
nonnetwork operations, primarily desiring a network affilia- 
tion. Du Mont proposes to use programing from its own 
network, in addition to programs locally originated for the 
Boston area. The examiner came to an adverse conclusion 
with respect to WHDH due to its proposal that it would 
operate its television station independent of affiliation with 
a network unless such affiliation would permit it to continue 
as it has in connection with the aural broadcast facilities 
in the past to conduct the type of independent operation it 
considers in the public interest. We do not reach the same 
adverse conclusion. While recognizing that networks pro- 
vide programing which is of very real interest to the public 
the Commission cannot and would not approve the proposi- 
tion that an applicant is to be disfavored if in its discretion 
it proposes programing which on the record adequately serves 
the public interest and does not comparatively suffer when 








2Ibid., p. 4, as restated in ABC-—UPT Merger decision (Dockets 10031, 10032, 10033, 
10034, 10046, and 10047) of February 9, 1953, p. 80. 

8 Tbid., ABC—-UPT Merger decision. 

*Ibid., p. 81. 

5 Ibid. 

® See, e. g., KT BS, Inc., 10 R. R. 811, 867 (1955). 

7 See, e. g., Hartford Broadcasting Co., Inc., 2 F. C. C. 330, 382-3833 (1936). 

8 See Hi-Line Broadcasting Co., 13 R. R. 1017, 1043 (1956). 
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The issue has been posed to the Commission as to what the opti- 
mum balance between network and local programing should be for 
an affiliated station. While this problem has been treated in a tan- 
gential manner in various comparative hearings, the case of Simmons 
v. FCC * provides a rather complete statement of the Commission’s 
In this case the applicant for an AM 
lity proposed to broadcast all programs, commercial and sustain- 
offered by the CBS network. In reviewing the Commission deci- 


attitude toward this issue. 


faci 
ing, 
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considered together with the program proposals of its com- 
petitors. Particularly is this true as to WHDH which has 
pursued a meritorious past record of aural broadcast opera- 
tion independent of network affiliation. It exercises what 
must be considered an appropriate management discretion 
to affiliate only if such affiliation would permit the carrying 
out of its own plans of programing in the public interest 
which have been concluded herein to be adequate and com- 
paratively equivalent to that of the other applicants.° 


, the court of appeals stated : 


The Commission said in its conclusions that “The appli- 
cation of WADC thus raises squarely the issue of whether 
the public interest, convenience, «nd necessity would be 
served by a station which during by far the largest and 
most important part of the broadcast day, ‘plugs’ into the 
network line and, thereafter, acts as a mere relay station of 
program material piped in from outside the community. 
We are of the opinion that such a program policy which 
makes no effort whatsoever to tailor the programs offered by 
the national network organization to the particular needs 
of the community served by the radio station does not meet 
the public service responsibility of a radio broadcast licen- 
see. We do not mean to indicate that the daily program 
service of the Columbia Broadcasting System or any other 
network does not include many programs of a high caliber 
(and it may even be that the applicant’s proposed policy of 
carrying all Columbia programs, commercial or sustaining, 
might result in making available to its listening audience 
for the first time certain valuable programs of a sustaining 
nature, or concerning some vital public issue, which would 
otherwise be eliminated in favor of some local commercial 
program). But applicant’s proposed program policy is 
not only tantamount to a voluntary abdication to the net- 
work of the duty and responsibility of a broadcast-station 
licensee to determine for itself the nature and character of 
a program service which will best meet the needs of listen- 
ers in its area, but is an abdication to an organization which 
makes no pretense to scheduling its programs with the par- 
ticular needs and desires of any one service area in mind. 
A national network affiliation can be of great assistance to 
a particular station’s service to its listeners as the source of 
a quantity of high caliber programs of general interest not 
otherwise available locally, to supplement, rather than to 


_C. C. 761, 871_ (1957). 
F. 2d 670 (D. C. Cir., 1948). 
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supersede, the locally originated programs of the station. 
It is not equipped, however, to take over the entire pro- 
graming of any station; even the stations which are wholly 
owned by the national networks maintain extensive local 
program staffs which integrate the network’s service into a 
daily program best calculated to serve local interests. And 
the same considerations of public policy which led us, in our 
chain broadcast regulations, upheld by the Supreme Court 
in National Broade casting Company v. United States (319 
U. S. 190 (63 S. Ct. 997, 87 L. Ed. 1344)) to make it im- 
possible for a network to restrict the opportunity of one 
of its affiliates to substitute programs of local interest and 
derivation whenever the station determined that such pro- 
grams would best serve the interests of its particular audi- 
ence, lead us to conclude, here, that the voluntary adoption 
of a similar policy by a licensee cannot serve the public 
interest. In either case the local interests of the listening 
community are needlessly sacrificed * * *™ 

Appellant contends that the Commission’s policy amounts 
to censorship, which the Communications Act forbids (47 
U. S. C. A. 326; 48 Stat. 1091). Even if the National 
Broadcasting Company case had not foreclosed any such con- 
tention, censorship would be a curious term to apply to the 
requirement that licensees select their own programs by ap- 
plying their own judgment to the conditions that arise from 
time to time.” 


In its report on the Public Service Responsibility of Broadcast 
Licensees the Commission had stated: 


The solution to network monopolization of a station’s time, 
accordingly, must be found in terms of a balance of network 
and nonnetwork programs, rather than in a distinction be- 
tween network and nonnetwork stations.* 


F. LICENSEE RESPONSIBILITY AND THE NETWORK-AFFILIATE RELATIONSHIP 


The network system of broadcasting, which has received the Com- 
mission’s approval in a number of cases and policy statements, requires 
substantial cooperation on the part of affiliated stations for efficient 
operation. This arrangement, however, does raise practical problems 
in connection with the full implementation of the cardinal regulatory 


1 Tbid., pp. 671-672. 

2 Ibid.. p. 672. Judge Miller, in a concurring opinion, strongly differed with the 
rationale adopted by the majority. He stated in part: “Denial of a license because the 
applicant expects to make large use of the facilities of one of the major broadcasting com- 
panies of the country, saying that such use will not be in the public interest, seems an 
arbitrary and capricious exercise of power not granted by statute, but expressly forbidden 
by it. It is not a finding based on evidence. Nor is it justified by the claim that in the 
public interest the Commission may require a balance between national and local material 
to be maintained by every station. The demands of his listeners, of which a licensee is 
keenly aware, will require that balance. The idea is especially untenable and groundless 
when, as in this case, the proposed station is in a metropolitan area already served by 
some 15 other stations which devote time to the broadcasting of programs which have only 


a local interest. * * * I. uphold the Commission's order because the applicant expressed 
an intention to make extensive use of Columbia’s programs is to grant to the Commission 
the power of censorship. which is expressly forbidden by the act. ‘Such a power is so 


abhorrent to our traditions that a purpose to grant it should not be easily inferred.’ 
Certainly the power of censorship should not be granted by a court when it has been 
withheld by the Congress.” Ibid., p. 673. 

13 FCC, Public Service Responsibility of Broadcast Licensees (1946), p. 39. 
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policy of licensee responsibility. The regulations adopted subsequent 
to the Report on Chain Broadcasting reflect the desire of the Commis- 
sion to retain the greatest possible degree of discretion in the licensee 
consistent with the maintenance of the networking system. Relatively 
few instances of alleged violations of the chain broadeastiz ig roles have 
come before the Commission. Perhaps the most notable case is that 
concerning the Don Lee Broadcasting System, a west coast regional 
radio network.* The case arose upon an application by Don Lee for 
license renewal of its owned and operated stations. While Don Lee 
had a formal written standard contract with each of its affiliates which 
conformed to the terms of the chain broadcasting rules, it was clear 
from the record that Don Lee insisted on operational arrangements 
which prevented its affiliates from accepting programs from other net- 
work organizations.*> There was also evidence that through unre- 
mitting pressure Don Lee forced its affiliates to agree to accept regu- 
larly network programs on less than 56 days’ notice and that the 
network exacted effective option time far in excess of the 3 hours in 
each segment of the broadcast day.*° Don Lee also forced affiliates 
to surrender their rights with respect to the rejection of network 
aig tere: provided by the rules.7° Persistent pressure was brought 
the network on its affiliates to compel compliance with network 
demands through frequent written or oral communications and im- 
plied threats to cancel the affiliation of recalcitrant stations. Before 
considering the alleged violations the Commission reviewed the pur- 
pose of and the policy underlying the chain broadcasting rules: 


These regulations were promulgated to insure that the 
licensees of radio stations who become affiliated with the var- 
lous networks did not, formally or informally, surrender con- 
trol of the day-to-day operation of their stations to the net- 
works. Licensee responsibility is an integral part of the 
statutory scheme for regulating the radio industry under 
which persons or groups are granted limited renewable fran- 
chises to utilize the radio oe for broadcasting in the 
public interest. In granting licenses the Commission consid- 


ers the operational rs ns and policies proposed by the 


licensee; the licensee’s abili ity to ¢: arry out his proposals; |} his 
ties with the community in which the station is located; and 
all other facets of the licen see’s character and qualifications 
to own and operate the station and serve the community in 
which it is located. Pursuant to this careful evaluation the 
Commission seeks to choose those applicants who propose an 
operation best calculated to serve the public interest and best 
aq uli ified to carry out the proposed plans. The Communica- 
tions Act makes the individual licensee responsible for the 
operation of his station and requires that he maintain control 
of that operation in order to carry out the proposals made to 
the Commission. Unless the licensee retains complete control 
of his station, the Commission has no one whom it can hold 
responsible for the operation of the station and the Commis- 
sion’s statutory duty to insure that broadcast licensees operate 


45 R. R. 1179 (1950). 
16 Thid., p. 1198. 
16 Thid. 
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their stations in the public interest would be effectively frus- 
trated..7 


The network regulations are designed to insure that control 
of the individual stations is not forfeited to a network organ- 
ization with which such stations are affiliated. The networks, 
as such, are not licensed by the Commission and are under no i 
statutory obligation to serve the public interest. The chain t 
broadcasting regulations, therefore, are designed to govern 
the conduct of the individual stations rather than the net- 
works. Thus they provide that no license shall be issued to 
a station which violates any of the 1 regulations. Where, how- 
ever, a station has been induced to violate one or more of the 
regulations because of pressure or coercion from a network, 
it is the network which is primarily responsible for the viola- 


tions of the regulations. For an individual station does not : 
deal with a network as an equal, particularly when it is a 


small station." ) 


The Commission then explained that when a network, which itself 
was licensee of broadcast facilities, has induced its affiliated stations 
to violate the rules, that a serious question is raised as to the qualifica- 
tions of the network to continue to serve the public interest as a licensee, 
even though the network’s practices have not amounted to a violation 
of the rules with respect to its own stations.” In commenting on the 
Don Lee practices the Commission stated : 


The network officials, and Weiss in particular, were most 
candid in admitting their conduct and their attitude to- 
ward the chain broadcasting regulations, though they did 
deny that their actions amounted to violations of the regula- 
tions. However, in light of their statements it is apparent 
that the violations of the regulations were either deliberate 
or the result of complete indifference. Weiss clearly ad- 
mitted in his testimony that he did not believe in the en- 
forcement of Commission regulations which he felt were 
inconsistent with the economic interests of Don Lee. He 
regarded these portions of Don Lee’s network affiliation con- 
tracts which complied with the chain broadcasting regulations 
as necessary evils in iposed by the Commission and that, if 

strictly adhered to, they would probably result in the end of 
cobietes broadeasting as it was then carried on by Don Lee. 
To him, the interests of the network were paramount and eco- 
nomic practicalities governed the conduct of the network 
toward its affiliates rather than the provisions and purposes 
of the Commission’s regulations. This can hardly be ac- 
cepted as justification of the course of conduct established by 
this record. The Communications Act established as its basic 
criterion “the public interest, convenience, and necessity” and 
that criterion is the touchstone of all Commission action taken 
pursuant to the act. The chain broadcasting regulations 
were promulgated to serve the public interest by insuring that 


7 Ibid., p. 1197. 
% Tbid., pp. 1197-1198. 
19 Ibid., p. 1198. 
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Despite the fact that a well-documented record showed clear viola- 
tions of the chain-broadcasting rules, the Commission, having the 
alternatives of renewing the licenses or denying such renewals, con- 
sidered the latter course of action too harsh since it would “put the 
licensee out of business.” 2? The Commission stated that the latter 
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licensees retained the responsibility and control of their sta- 
tions and not to enable the various networks to operate at an 
optimum financial level. The Commission necessarily and 
rightly concluded in adopting these regulations, that such 
public interest considerations cannot be subordinated to con- 
siderations related to the advancement of the economic in- 
terests of the networks. The intent of the regulations to in- 
sure that licensees remain in control of and be responsible 
for the operation of their stations was effectively frustrated 
by the conduct of the Don Lee network. Weiss refused to 
allow the judgment of the individual licensees, as to what 
would best serve the public interest in their communities, to 
supersede his own views as to the best manner for arranging 
the stations’ program schedules. He stated that he consid- 
ered himself better qualified to make these necessary decisions 
since he had operated a network and four wholly owned key 
stations for a number of years while most of the licensees 
owned but one small station. But Weiss’ attitude, which dom- 
inated Don Lee’s entire course of conduct in dealing with its 
affiliates, disregards entirely the basic tenet of the Communi- 
cations Act that the responsibility for the day-to-day opera- 
tion of each radio station must remain in the individual 
licensee whom the Commission has found, pursuant to its 
statutory duty, to be qualified to operate that station in the 
public interest, convenience, and necessity. Don Lee would 
substitute for this statutory scheme of individual licensees, re- 
sponsible to the people through the Commission for the opera- 
tion of their stations in the public interest, a scheme in which 
a network organization, responsible to no one but itself, and 
not subject to: any effective regulation or control in the public 
interest, could dictate what programs could be heard over a 
large chain of broadcast stations.” 

In general, Don Lee’s justification for its actions toward 
the affiliates was based on alleged economic considerations, 
such as the competition among the various networks and the 
demands of advertisers for speedy clearance and for partic- 
ular times which were sometimes not within network option 
periods. Don Lee also laid great stress on the economic ad- 
vantages it gave to its affiliates and alleged that other net- 
work organizations engaged in the same practices as did Don 
Lee and that some of them used more time outside of net- 
work option time than did Don Lee.” 


sanction was appropriate only in “exaggerated” cases, adding: 


Had we the authority to order a suspension, assess a pen- 
alty or impose some other sanction less than a “death sen- 
tence” we should have no hesitancy whatsoever in doing so 


2 Thid., pp. 1199-1200. 
“Thid., p. 1200. 
2 Ibid. 
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in this case. In view of the foregoing we are disposed to 
afford Don Lee a final chance to demonstrate its ability to 
comply with the Commission’s rules and regulations in the 
light of the enunciation of their scope and import in this 
decision.”* 


In a concurring opinion Commissioner Jones stated that he could not 
deny the Don Lee renewal applications for the following reason: 


The activities of other major networks described in com- 
plaints and other facts in the Commission files parallel the 
prima facie evidence upon which the Commission desig- 
nated the Don Lee : applications for renewal * * *. Since no 
other major networks’ licenses have been designated for hear- 
ing while the instant proceeding has been “pending, equal 
justice under the Commission’s network rules requires that 
the licenses of Don Lee Broadcasting System be renewed.” 


G. COMMISSION SUPERVISION OF THE PROGRAMING FUNCTION 


Prior sections on licensee responsibility have referred to various 
instances in which the Commission has made a determination regard- 
ing the programing service rendered by a licensee. Such judgments 
have in general referred to a comparison of the programing services 
proposed to be rendered by competing applicants for a frequency or 
channel or to whether the proposed service of a sole applicant will 
be in the public interest or whether the actual service rendered by an 
existing licensee has been in the public interest. The question inevi- 
tably arises as to the legal and statutory basis for Commission super- 
vision of the programing function, however limited such supervision 
may be. Since the proposed supplemental report on programing will 
treat this matter, the following pages will merely outline in summary 
form the scope of supervision which the Commission has exercised 
in the past in connection with its licensing function and court deci- 
sions relevant to such Commission action. 

Several court cases have affirmed the proposition that broadcasting 
is interstate commerce. In Allen B. Du Mont Laboratories, Ine. v. 
Carroll,® the Court of Appeals, Third Circuit, affirmed a lower court 
decision that television is interstate commerce and further, that 
there has been a complete occupation of the field of broadcast reg- 
ulation by the Congress under the Communications Act of 1934.7 
Thus, in this case, in which the Pennsylvania State Board of Censors 
undertook to censor motion-picture film intended for exhibition over 
television stations in that State, such regulation by the State was held 
to be illegal. To whatever extent television programing might be 
subject to supervision, exercise of such power would have to reside in 
the congressionally created Federal Communications Commission. 

The Communications Act contains seemingly conflicting standards 
to be applied in the programing area. Section 326 of the act states 
that: 


3 Tbid. In the 1952 amendments to the Communications Act the intermediate adminis- 
pare sanction of cease-and-desist authority was provided. Communications Act, sec. 

12 (b). 

*Tbid., pp. 1201-1202. 

2% See, e. g., Lorain Journal v. United States, 342 U. S. 143 (1951); ¥, 4neee 
Bond « Morigaye Co., 31 F. 2d 448 (N. D. Ill, 1929), dfiirmed in 52 F. Oa 318 (Cc. C 
7th, 1931), certiorari denied, 285 U. S. 538 (1932). 

#184 F.2d 153 (3d Cir., 1950), certiorari denied, 340 U. S. 929 (1950). 

27 Ibid., p. 126. 
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Nothing in this Act shall be understood or construed to 
give the Commission the power of censorship over radio com- 
munications or signals transmitted by any radio station, and 
no regulation or condition shall be promulgated, or fixed by 
the Commission which shall interfere with the right of free 
speech by means of radio communication. 


On the other hand, the Commission’s licensing function is governed 
by the standard of the public interest, convenience, or necessity.?® 
Nor has the language of court decisions been fully consistent in defin- 
ing the permissible scope of Commission authority in the program- 
ing area. Dictum in the Sanders Bros. case would seem to foreclose 
the Commission from any supervision of the programing function: 


But the Act does not essay to regulate the business of the 
licensee. The Commission is given no supervisory control of 
the programs, of business management or of policy.” 


But in the subsequent NBC case, Justice Frankfurter stated for the 
majority that: 


The act itself establishes that the Commission’s powers are 
not limited to the engineering and technical aspects of reg- 
ulation of radio communication. Yet we are asked to regard 
the Commission as a kind of traffic officer, policing the wave 
lengths to prevent stations from inter fering with each other. 
But the act does not restrict the Commission mere ly to super- 
vision of the trafic. It puts upon the Commission the burden 
of determining the composition of that trafic. The facilities 
of radio are not large enough to accommodate all who wish to 
use them. Methods must be devised for choosing among the 
many who apply. And since Congress itself could not do 
this, it committed the task to the Commission.* [Italic sup- 


plied. | 
And further: 


The touchstone provided by Congress was the “public in- 
L Y ( 


terest, convenience, or necessity” * * * Thiscriterion is not to 


be interpreted as setting up a standard so indefinite as to con- 
fer an unlimited power * * * The requirement is to be inter- 
preted by its context, by the nature of radio transmission and 
recepi tion. by ¢t he se ope, ¢ harac ter, and quality of service 3 


[Italic supplied. ] 


The comparative hearing context provides an illustration of the 
difficulty involved. In arriving at a choice of that applicant best 


Secs. 307 (a), 309 (a), 308 (b), ref rring to the ¢ grant, modification, and renewal of 
licenses, are apparently directed toward securing applicants with prescribed minimum 
qualifie ations for se rving the publi¢ inte rest, since it “Ts provided that “the Commission by 

gulation may prescribe as to the citizenship, character, and financial, technical, and other 
qualificati yns of the appiieant to operate the station; * * * and such other information as 
it may require.” Sec. 303 (m) (1) (D) provides authority for suspending the license of 
any operator upon proof that the licensee has transm itted communications ‘containing 
profane or obscene words, language, or meaning. * * *’ 

2» FCC v. Sanders Bros. Radio Station, 309 U. 8S. 470, 475 (1940). In McIntire v. Wm. 
Penn Broadcasting Co., 151 F. 2d 597, 599 (3d Cir., 1945), the court stated: “It is clear 
from history and the interpretation of the Federal Communications Act that the choice 
of programs rests with the broadcasting stations licensed by the FCC.” But see refer- 
ence to Commissioner’s power to refuse to renew a license if the licensee has failed to act 
in the public interest. Ibid., pp. 599-600. 

2 NBC vy. United States, 319 U. S. 190, 215-216 (1943). 

#1 Tbid., p. 216, quoting from FRC y. Nelson Bros. Bond & Mortgage Co., 289 U. 8S. 266, 
285 (1933). 
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equipped to serve the public interest, past program practices and pro- 
spective program proposals have been employed as relevant factors 
for the Commission’s consideration.*? Hence, some measure of screen- 
ing or supervision of programing has been exercised by the Com- 
mission which involves a judgment as to what type of program sched- 
ule is most consistent with the public interest. Hence, the so-called 
statutory dilemma since any intervention in the programing area by 
the Commission may appear to be explicitly prohibited by the lan- 
guage of section 326. In order to reconcile these seemingly contra- 
dictory directives of the Act, the Commission has often stated that its 
judgments as to the programing factor are based on an overall evalu- 
ation of program service rather than on a particular program or pro- 
grams.** 

Section 326 was apparently incorporated in the act in order to 
make the general badigronrdh of the first amendment applicable to 
radio broadeasting.** But, as indicated by Justice Frankfurter, con- 
curring in Kovacs v. Cooper, the doctrine of free speech must be 
treated in accord with the communications context involved.® Prin- 
ciples and rules generally applicable to the printed media cannot be 
applied indiscriminately to the broadcasting medium which has 
unique and distinctive characteristics. This fact is illustrated by the 
comparison of two court cases both of which were decided in 1931. 
The Supreme Court held in Near v. Minnesota * that a State may not 
enjoin a newspaper from future publication for the reason that in 
the past it has published matter which was defamatory and obscene. 
This practice was held to be a prior restraint and hence, censorship, 
which the first amendment was designed to prevent.**7 Yet in the case 
of AFKB Broadcasting Assn. Tne. , Federal Radio Commission,® 
the Court of Appeals for the District of Columbia, in considering the 
question of the Commission’s refusal to renew a license for the reason 
that a station had transmitted objectionable material in the past, 
stated that: 


There has been no attempt on the part of the Commission 
to subject any part of the appellant’s broadcasting matter to 
scrutiny prior to its release. In considering the question 
whether the public interest, convenience, or necessity will be 
served by a renewal of appellant’s license, the Commission has 
merely exercised its undoubted right to take note of appel- 
lant’s past conduct, which is not ce nsorship.® | Italic sup- 


plied. | 


The court of appeals reasoned that, unlike newspapers, broadcast- 
ing facilities are limited, that a system of licensing is required, and 
that such licensing must necessarily include a consideration of the 


See, e. g.. WHDH, Inc., 22 F. C. C. 761, 861-862, 866-867 (1957): Tribune Co., 9 
R. R. 719, 779%b (1954), affirmed in Pinellas Broadcasting Co. v. FCC, 230 F. 2d 204 
(D. C. Cir., 1956). 

8 See, e. g., Hi-Line Broadcasting Co., 22 F. C. C. 891, 914-915 (1957). 

In the Paramount case it was stated: “We have no doubt that moving pictures, 
like newspapers and radio, are included in the press whose freedom is guaranteed by the 
first amendment.” 334 U. 8S. 131, 166 (1948). 

% 336 U. S. 77, 96 (1949). 

% 283 U.S. 697 (1931). 

% Tbid., pp. 718, 722—723. 

% 47 F. 2d 670 (1931). 

* Ibid., p. 672. 
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character and quality of service to be rendered the public.*° While 
it may be assumed on the basis of section 326 of the act and state- 
ments of the Supreme Court that broadcasting is accorded the pro- 
tection of the first amendment, it seems clear that the application of 
the free-speech doctrine must be tailored to fit the peculiar charac- 
teristics of the medium. Inthe NBC case Justice Frankfurter stated : 


The “public interest” to be served under the Communica- 
tions Act is thus the interest of the listening public in “the 
larger and more effective use of radio” (sec. 303 (g)). The 
facilities of radio are limited, and therefore precious; they 
cannot be left to wasteful use without detriment to the public 
interest. “An important element of public interest and con- 
venience affecting the issue of a license is the ability of the 
licensee to render the best practicable service to the commu- 
nity reached by his broadcasts.” Federal Communications 
Commission v. Sanders Radio Station (309 U. S. 470, 475). 
The Commission’s licensing function cannot be discharged, 
therefore, merely by finding that there are no technological 
objections to the granting of a license. If the criterion of 
“public interest” were limited to such matters, how could the 
Commission choose between two applicants for the same fa- 
cilities, each of whom is financially and technically qualified 
to operate a station? Since the very inception of Federal 
regulation by radio, comparative considerations as to the serv- 
ices to be rendered have governed the application of the 
standard of “public interest, convenience, or necessity.” See 
Federal Communications Comm’n. v. Pottsville Broadcasting 
Co. (309 U.S. 134, 138 n. 2). 

We come, finally, to an appeal to the first amendment. 
The regulations, even if valid in all other respects, must fall 
because they abridge, say the appellants, their right of free 
speech. If that be so, it would follow that every person 
whose application for a license to operate a station is denied 
by the Commission is thereby denied his constitutional right 
of free speech. Freedom of utterance is abridged to many 
who wish to use the limited facilities of radio. Unlike other 
modes of expression, radio inherently is not available to all. 
T hat is its unique characteristic, and that is why, unlike other 
modes of expression, it is subject to governmental regulation. 
Because it cannot be used by all, some who wish to use it 
must be denied. But Congress did not authorize the Com- 
mission to choose among applicants upon the basis of their 
political, economic, or social views, or upon any other capri- 
cious basis. If it did, or if the Commission by these regula- 
tions proposed a choice among applicants upon some such 
basis, the issue before us would be wholly different. The 
question here is simply whether the Commission, by announc- 
ing that it will refuse licenses to persons who engage in speci- 
fied network practices (a basis for choice which we hold is 
comprehended within the statutory criterion of “public in- 


40 Thid. 
“NBC v. U. 8., 319 U. S. 190, 216-217 (1943). 
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terest”), is thereby denying such persons the constitutional 
right of free speech. The right of free speech does not in- 
clude, however, the right to use the facilities of radio with- 
out a license. The licensing system established by Congress 
in the Communications Act of 1934 was a proper exercise of 
its power over commerce. The standard it provided for the 
licensing of stations was the “public interest, convenience, 
or necessity.” Denial of a station license on that ground, if 
valid under the act, is not a denial of free speech.** [Italic 
supplied. } 


Through a long series of Commission actions it has become well 
established that the Commission does have some measure of super- 
vision over programing, based upon the mandate to administer the 
licensing function in the public interest. Not only has overall pro- 
gram service been considered by the Commission, in certain instances 
specific broadcast material has been the subject of a determination in 
the licensing function. In comparative hearings, past programing 
practices, future programing proposals, and the degree to which the 
Commission can be assured of the latter’s effectuation are factors 
which the Commission has repeatedly taken into consideration. And 
the authority of the Commission to do so has consistently been upheld 
by the courts. In the Bay State Beacon case, the court of appeals 
gave strong support to the authority of the Commission in this area: 


To argue that the Commission may not, in the performance 
of its plain duty, inquire into the amount of sustaining time 
a prospective licensee pur ports to reserve if granted a license, 
and to further argue that, if it does, such inquiry is in excess 
of its authority contrav enes the first amendment and consti- 
tutes censorship prohibited by section 326 of the act, is to 
suggest that Congress intended to create the Commisison and 
then, by the very act of its creation, stultify and immobilize 
it in the performance of the specific functions that called it 
into being. Congress obviously intended no such thing. 
The test laid down for the guidance of the Commission is as 
practical as any that could be devised for a body functioning 
as it does, in the field of delegated authority—and “serves as 
a supple instrument for the exercise of discretion by the ex- 
pert body which Congress has charged to carry out its legis- 
lative policy.” Federal Communications cores v. 
Pottsville Broadcasting Company, supra (309 U. S. 138). 
[Emphasis supplied]. While, with reference to the alleged 
constitutional violation, certainly, if a denial of a license 
would be violative of the first amendment, then every unsuc- 
cessful applicant would have the right of free speech throt- 


42 Tbid., pp. 226—227. 

In Allen B. Du Mont Laboratories v. Carroll, the court stated: “The act demonstrates 
that Congress was vitally concerned with the nature of the programs broadcast as affecting 
the public good. It, therefore, dealt directly with the subject matter of the broadcasts 
which Pennsylvania seeks to regulate here. Congress thus set up a species of ‘program 
control’ far broader and more effective than the antique method of censorship which Penn- 
sylvania endeavors to effectuate in the instant case. * * * Congress did not intend to con- 
trol in advance the broadeasting of radio programs, but it did intend to prevent the 
transmittal of obscene matter through the ether. Program control was entrusted to the 


a Commission and it is an effective one.” 184 F. 2d 153, 156 (3d 
r. if : 
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tled and abridged egy Broadcasting Company Vv. 
United States (1948), 319 U. S. 190, 226, 63 S. Ct. 907, 87 
L. Ed. 1344) —a palpably absurd conclusion.“ 


And in the Johnston case, the court of appeals expanded on this point : 


As to the appellant’s contention that the Commission’s con- 
sideration of the proposed programs was a form of censor- 
ship, it is true that the Commission cannot choose on the basis 
of political, economic, or social views of an applicant. But, 
in a comparative consideration, it is well recognized that 
comparative service to the listening public is the vital ele- 
ment, and programs are the essence of that service. So, 
while the Commission cannot prescribe any type of program 
(except for prohibitions against obscenity, profanity, etc.), 
it can make a comparison on the basis of public interest and, 
therefore, of public service. Such a comparison of propos- 
als is not a form of ce nsorakin within the meaning of the 
statute. As we read the Commission’s findings, the nature 
of the views of the applicants was no part of the consider- 
ation. The nature of the programs was.** [Italic supplied. ] 


The Commission, in numerous decisions and reports, has disavowed 
any desire or intent to censor programing, reiter ‘ating its tr: aditional 
position that it confines its role in programing to the inquiry as to 
whether particular programing or the ov eral ) programing schedule 
reflects a sense of licensee responsibility toward the community 
served.*® Its primary concern, it has stated, is with overall program 
balance.*® But this general statement does not present a complete 
description of the Commission’s role in the program-evaluation func- 
tion. Specific Commission actions and specific Commission statements 
indicate that intervention into the programing area has been more 
extensive in scope. While numerous statements assert that the Com- 
mission is primarily concerned with program balance, the Commission 
has conceded that distinctions in program format are of some impor- 
tance, particularly where such differences involve the attention and 
time accorded local programing.*7 And, while the Commission has 
asserted that to go beyond a consideration of overall balance would be 
to substitute its judgment for the discretion of the licensee in program 
selection,** it has, nevertheless, as indicated below, taken oe in 
specific cases or has issued policy reports which at least afford rela- 
tively concrete guides to acceptable or unacceptable types of pro- 
graming. 

Some degree of program supervision has been exercised by the 
Commission in the followi ing general ways: (1) By refusing to license 


*% Bay State Beacon, Inc. v. FCC, 171 F. 2d 826, 827 (1948). 

#4175 F. 2d 351, 359 (1949). 

5 See, e. g., Hi-Line Broadcasting Co., 22 F. C. C. 891, 914-915 (1957) ; Television East 
Bay, 14 R. R. 1, 60g (1956). 

46 See, e. g.. Brush-Moore Newspapers, Inc., 11 R. R. 641, 697 (1956) ; Hi-Line Broad- 
casting Co., 22 F. C. C. 891, 915 (1957). 

47 See Hi-Line Broadcasting Co., 22 F. C. C. 891, 914-915 (1957). In Pinellas Broad- 
casting Co. v. FCC, 230 F. 2d 204, 205 (D. C. Cir. 195 56), the court stated: “In respect to 
many criteria it (the Commission) found little or no advantage to any applicant; in 
respect to some it found advantage to one; and in respect to others it found advantage to 
another. The decisive factor, in its judgment, was the comprehensive local live program 
proposal of Tribune, supported by the record it had made over the years, both in its news- 
paper and in its radio broadcasting, fortheranes of local civic interests and enterprises.” 
See also Brush-Moore Newspapers, Inc., 11 R. R. 641, 697 (1956). 

4% See Hi-Line Broadcasting Co., 22 F. C. C. 891, 914 (1957). 
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or renew a license of an applicant whose pr “hora programing prac- 
tices would contravene the public interest; (2) by disapproving speci- 
fic types of programing in original licensing or renewal proceedings; 
(3) by giving preferential treatment to certain types of programing 
or programing schedules in comparative hearings; and (4) by affirma- 
tively requiring the presentation of certain types of programing. In 
a broad sense, of course, the multiple ownership rules and the diversi- 
fication policy as applied i in comparative hearings provide some meas- 
ure of program supervision since the objective of these rules and policy 
is to “maximize diversification of program and service viewpoints.” 

Specifically, applications for construction permits have been denied 
in situations where the proposed station is to be devoted primarily to 
the interests of special groups.** The Commission has also examined 
the past activities of certain applicants in the mass-communications 
field to determine if they would be fit licensees in terms of providing 
opportunity of access and fair treatment to the various community 
minority groups to be served.*® And an application for license has 
been denied where the applicant has proposed to plug into the network 
line and act merely as a relay station for program material.™ 

Specific types of programing have been strongly disapproved by 
the Commission in connection with license-renewal proceedings. 
Persistent and flagrant presentation of programs devoted to fortune 
telling,®* questionable or fraudulent medical advice,®* horseracing in- 
formation useful to persons engaged in illegal bookmaking, attacks 
on specific persons, public offici: als, or religious bodies,*® have provided 
the Commission with justification for refusing license renewal ** or 
for, at least, giving serious consideration to such denial of license 
renewal.*? In most situations, however, license renewal has been 
granted for the reason that overall program schedule of the licensee 
has been meritorious and in the public interest and on condition 
that the objectionable programing will be discontinued.** 

As previously indicated, programing proposals constitute an im- 
portant factor in the ev: alu: ation of applic ants in a comparative pro- 
ceeding. But in considering the merits of the overall programing 


4°See Young People’s Assn. for the Propagation of the Gospel, 6 F. C. C. 178 (1938) 
(proposed use to be primarily for the religious purposes of those whose beliefs accorded 
with the applicant) ; Food Terminal Broadcasting Co., 6 F. C. C. 271 (1938) (proposed 
use for market-information dissemination). 

% See WBNX Broadcasting Co., 4 R. R. 242, 259-260 (1948); Bellingham Publishing 
Co., 6 F. C. C. 31 (1938). 

wa v. FCO, 169 F. 2d 670 (D. C. Cir. 1948), certiorari denied, 335 U. S. 846 
(1948). 

52 See Radio Broadcasting Corp., 4 F. C. C. 125 (1937). 

53 See, e. g.. KF KB Broadcasting Ass’n, Inc. v. Federal Radio Commission, 47 F. 2a 670 
{1883) ; KMPO, Inc., 7 F. C. C. 449 (1939) ; Don Lee Broadcasting System, 2 F. C. C. 642 
(1936). 

54 See, e. g., Port Frere Broadcasting Co., 5 R. R. 1137 (1949) ; Joliet Broadcasting Co., 
4 R. R. 1225 (1949). 

5 See Trinity Methodist Church, South v. Federal Radio Commission, 62 F. 2d 850 (D. C. 
Cir. 1932), certiorari denied, 288 U. 8. 599 (1933). 

%KFKB Broadcasting Asa’n Inc. v. FRC, 47 F. 2d 670 (D. C. Cir. 1931) ; Trinity ae 
dist Church, South v. FRC, 62 F. 2d 850 (D. C. Cir. 1932), certiorari denied, 288 U. 
599 (1933) ; Port Frere Broadcasting Co., 5 R. R. 1137 (1949). 

‘7 Numerous cases are collected in Note, Governmental Regulation of the Program Con- 
tent of Television Broadcasting, 19 George Washington Law Review 312, 316-318 ee 
583Ibid. See also recent decision in Community Broadcasting Service, Inc., 22 F. C. 
1046, 1056 (1957). In the G. A. Richards case, involving application for renewal of a 
tion licenses, the Commission stated: “Petitioner's argument that we should delete the 
hearing issues concerning past operation centers largely on contentions with respect to 
censorship and freedom of speech, but, in our opinion, the lengthy argument along these 
lines is not in point. It seems clear that the question presented by the present petition is 
not one of Richards’ private views and his right to express them, but, rather, whether 
Richards, whatever his own views, has and will adequately discharge the responsibility 

of a licensee.”” 5 R. R. 1292, 1294-1295 (1950). 
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structure proposed by the various applicants, specific categories of 
programing are examined by the Commission,®* as well as various 


aspects of programing practices. In W. S. Butterfield Theatres, Inc. 
v. FCC, the court stated: 


The second factor necessitating a rehearing is WJR’s 
modification of its program schedule. It proposed a differ- 
ent network affiliation with a great increase in network 
programing. To make room for the additional network pro- 
grams, WJR cut its film programing by one-third and made 

arious changes in its proposed local live programs, though 
the amount of local live programing was left substantially 
unaltered. The Commission erroneously disregarded the 
sharp curtailment of film programing upon the ground that 
the film programs proposed by an applicant are not “the 
commission’s concern.” Film programs make up a very sub- 
stantial part of the program fare of television audiences. 
WJR’s original proposal, for example, was to devote about 40 
percent of its broadcast time to films. Moreover, unlike net- 
vork programs, over which perhaps the licensee has rela- 
tively little control, films are the free and independent selec- 
tion of the licensee and are, therefore, as much a part of and 
a measure of his responsibility to the public and the Com- 
mission as are the live programs he produces. We pointed 
out in Johnston Broadcasting Co. v. Federal Communica- 
tions Comm’n that “in a comparative consideration, it is well 
recognized that comparative service to the listening public 
is the vital element, and programs are the essence of that 
service.” Some television stations devote only an insignifi- 
cant portion of their time to live programing. if the 
network and film programs which occupy the bulk of their 
broadcast time are not “the Commission’s concern,” then the 
Commission has little left to consider in determining the 
relative merit of such stations.“ [Emphasis supplied. | 


With respect to those types of programs which the Commission has 
indicated, in an affirmative — to be in the public interest, stress 
has been placed on the importance of carrying local live programs and 
programs devoted to the discussion of public i issues. The frequently 
decisive significance of local live programing has been discussed pre- 
viously in connection with those factors to be evaluated in comparative 
proceedings. It is, perhaps, with respect to the discussion of public 
issues that the Commission has taken its most positive stand in terms 
of license programing obligations: 


The carrying of any particular public discussion, of course, 
is a problem for the individual broadcaster. But ‘the public 
interest clearly requires that an adequate amount of time be 
made available for the discussion of public issues; and the 
Commission, in determining whether a station has served the 
public interest, will take into consideration the amount of time 


5° See, e. g., WHDH, Inc., 22 F. C. C. 761 (1957). 
99 U. S. App. D. C. 71 (1956). 
© Ibid., p. 77. 
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which has been or will be devoted to the discussion of public 
issues. 


But the Commission has gone beyond the point of merely stating 
that the discussion of public issues is a type of pre aming which will 
be given important weight in determining if, and to what extent, a 
given licensee is rendering, or a particular licensee will render, a suit- 
able service to the public. It has, to an exceptional degree, spelled out 
the mechanics by which such programs are to be presented. In the 
Metropolitan Broadcasting Corp. case of 1940 the Commission stated 
that the licensee has the duty to present well-rounded discussions on 
subjects which constitute the recognized public controversies of the 
day.** It was made clear by the Commission in the United Broad- 
casting Co. case of 1945 that the presentation of controversial public 
issues by spokesmen of representative groups is required of licensees 
and that a policy of refusing to make commercial time available for 
such programing is contrary to the public interest.** The Commis- 
sion’s 1949 Report on Editorializing by Broadcast Licensees discussed 
in considerable detail the responsibility of the licensee to present pub- 
lic issues and the procedure to be followed. The policy position taken 
therein has been called the balanced presentation or fairness doctrine. 
In this report the Commission stated in part: 


(I)n such presentation of news and comment the public 
interest requires that the licensee must operate on a basis of 
overall fairness, making his facilities available for the expres- 
sion of the contrasting views of all responsible elements in the 
community on the various issues which arise.* 


It was further insisted that the licensee take positive measures to 
encourage the discussion of public issues: 


(1)t is evident that broadcast licensees have an affirmative 
duty generally to encourage and implement the broadcast of 
all sides of controversial “public issues over their facilities, 
over and beyond their obligation to make available on demand 
opportunities for the expression of opposing views.” 


In several subsequent decisions the Commission has reiterated and 
elaborated this particular doctrine which thrusts upon the licensee 
an “affirmative duty” to present programs involving issues of impor- 
tance to the community sonnel” 

In summary, while section 326 of the act states explicitly that the 
Commission is prohibited from exercising the power of censorship 
over radio communications or from inter fering with the right of free 
speech by means of radio communication, this section has not been 
construed to mean that the Commission has no supervisory control, 
whatever, over the programing function. The requirement that the 
licensing function be governed by the public interest standard col- 
lides, in certain decisional contexts with the seemingly unequivocal 

* FCC Public Service Responsibility of Broadcast Licensees (1946), p. 40. 

8 F.C. C. 557, 577 (1940). 

“10 F.C. C. 515, 517-518 (1945). 


®&1R. R. 91: 201, 91: 205 (1949). 
® Tbid., p. 91: 206. 


* See, e. g., Evening News Association (WWJ), 6 R. R. 283 (1950): New Broadcasting 


Co. (WLIB), 6 R. R. 258, 259 (1950) ; California Committee Opposed to Oil Monopoly, 
14 R. R. 631 (1956). 
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language of section 326. The foregoing discussion clearly demon- 
strates that the Commission has exercised a measurable degree of 
supervision over the broadcast programing function. An inesc capable 
necessity for a certain degree of program evaluation exists in the 
comparative proceeding context which the courts have consistently 
recognized. While infrequent, determinations amounting to an ev alu- 
ation of programing practices have also been made in the original 
grant and license renewal contex ts, again with court approval, . 
There w ould seem to be no question but that the Commission has, and 
must exercise, some supervisory control over the programing function 
under the statutory standard of the public interest. But a question 
does exist as to the degree to which the Commission can exercise such 
supervision in certain decisional contexts.” This situation has given 
rise to a continuing uncertainty * which has resulted in recurring 
demands for clarification of the Commission’s scope of authority in 
the programing area."* No attempt will be made at this point to 
resolve the question of legal limits, but certain observations appear 
relevant in light of statutory requirements and past Commission 
action. 

While it would appear evident that some measure of program 
supervision is an inherent component of the Commission’s responsi- 
bility to administer the licensing function in the public interest, an 
attempt to delineate the scope of Commissien authority in the pro- 
graming area must commence with a concept of the appropriate “free 
speech” rationale for the broadcasting function. One cardinal point 
which emerges from the relevant doctrine is that the primary interest 
to be served under the Communications Act is that of the listening and 
viewing public in the larger and more effective use of the broadcast 
mediums.” It woul 1 therefore seem clear that the objective sought is 
freedom of speech for the entire public rather than protection of the 
“free speech” int been of the particular licensee who has been for- 
tunate enough to receive the channel. As the Report on Editorializing 
by Broadcast Licensees make explicit, broadcast facilities are to be 
used for the benefit of the entire public rather than for the priv ate 
benefit of the licensee. This report quoted with approval the fol- 
lowing passage from Associated Press v. United States : 


It would be strange indeed, however, if the grave con- 
cern for Pieibdonn 1 of the press ‘which prompted adoption of 


** Two Commission decisions involving findings that certain giveaway programs were 
lotteries under sec. 3.656 of the Commission’s rules and regulations were reversed by the 

ourts. This particular rule was found by the court to be ‘bottomed squarely on a criminal 
statute. ”" 418 U. 8. C. sec. 1 304, which was formerly sec. 316 of the Communications Act. 
See FCC v. American Broadcasting Co., 347 U. 8. 284 (1954): The Caples Company yv. 
FCC (D. C. Cir. 1957), No. 13415, decided March 14, 1957. In both instances, insufficient 
consideration was found lacking for purposes of a penal statute. 

® The further policy question remains of the extent to which the Commission should 
intervene in the programing function even within the legal limits of its authority. 

7 See concurring statement of Commissioner Craven in recent case of Community Broad- 
casting Service, Inc., 22 F. C. C. 1044-1045 (1957), wherein Near vy. Minnesota is used 
as the authority for the statements that: “When this matter was designated for hearing, 
the Commission specified several issues, the first of which was to determine, among other 
things, whether the station proposed to broadcast certain horseracing information. ‘The 
effort of the Commission to censor broadcasting by previous restraint is too obvious here 
to merit discussion. But. in addition to previous restraint, the Commission has violated 
the first amendment by subsequent suppression or reprisal in that it is now renewing 
WWBZ’'s license because that applicant has voluntarily ceased to broadcast horseracing 
information and promises not to engage in such programing in the future.” 

1 See dissenting statement of Commissioner Doerfer in Miami Broadcasting Company, 
14 R. R. 125, 126-129 (1956), questioning the Commission’s legal authority to insist upon 
‘ puld — program structure, and also what the elements of such a requirement 
should be 

72 See NBO v. U. 8., 319 U. 8S. 190, 316-317 (1943). 
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the first amendment should be read as a command that the 
Government was without power to protect that freedom 
* * * That amendment rests on the assumption that the 
widest possible dissemination of information from diverse and 
antagonistic sources is essential to the welfare of the pub- 
lic , that a free press is a condition of free society. Surely 
a command that the Government itself shall not impede the 
free flow of ideas does not afford nongovernmental combina- 
tions a refuge if they impose restraints upon that constitu- 
tionally guaranteed freedom.’ 


The Commission has, therefore, implemented a policy of requiring 
a well-rounded program structure by each broadcast licensee “ 
and a balanced presentation of varying viewpoints in the discussion 
of controversial issues in order to satisfy a full range of community 
needs, tastes, and opinion. As the Commission has recognized, a 
selection process is involved. Thus, while the primary responsibility 
for program selection is placed on the individual licensee, this obli- 
gation must be exercised in accord with these broad policy directives 
so as to assure maximum implementation of the free-speech doctrine 
for the entire public—both from the standpoint of broadcast reception 
and access to broadcast facilities. 

The grant of a channel has the effect of giving the licensee the use 
of a facility which permits a high degree of control over the manage- 
ment aspects of a competitive business. Full economic benefits from 
the use of such channel accrues to the licensee. But this does not 
involve the further privilege of exploiting a powerful channel of com- 
munication for the promotion of the licensee’s own private views or 
tastes. In the programing area he has the explicit obligation to oper- 
ate in the public interest. And the ultimate criterion of operation 
in the public interest is the rendering of the best practicable service 
to the community reached by the broadcast. Service means pro- 
graming. Hence, a meaningful concept of operation in the public 
interest must be expressed in terms of programing. The Commission 
has recognized this basic proposition. The three major policy themes 
followed by the Commission in implementing the public-interest 
standard—competition, diversification of ownership and control and 
licensee responsibility—are all linked to programing as the ultimate 
criterion. Numerous decisions and Commission reports concerning 
competition in the broadcasting industry have referred to the expec- 
tation that increased competi ition will lead to improved service to the 
public.”* The diversification policy is directed specifically to the 
objective of achieving a diversity of service and opinion v iewpoints. 
And the various policies concerning licensee responsibility attempt to 
provide the licensee with a large measure of discretion in selecting 
that programing which best fits the needs and desires of the commu- 
nity served. Most relevant factors in comparative hearings are also 
directly related to the programing function. The preference given 
to local ownership, for example, is based upon the assumption that 


731 R. R. 91: 201, 91: 210-211. 

™ Moderate relaxation of this policy by the Commission is sometimes permitted. Certain 
licensees in communities having multiple sources of variegated programing present a full 
program schedule of music. 

7% A prime example is the statement in the Report on Chain Broadcasting (1941), p. 47, 
relative to duplicate ownership. 
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the local resident is most familiar with the needs, desires, and 
activities of the community and that he will be more sensitive to 
such needs and desires than a licensee lacking such familiarity. 

This review of the Commission regulatory “function has shown that 
administering the Communications Act in accord with the public- 
interest standard necessarily involves the Commission with the pro- 
graming function. It is only through a consideration of service or 
programing structure that the public-interest concept can be given 
meaningful content. It would appear, therefore, that, while the lim- 
its of legal authority are not well defined in all respects and Commis- 
sion intervention in certain aspects of the programing function may 
be unwise as a policy matter, even within such legal limits, the Com- 
mission has properly concerned itself with the programing function 
and must continue to do so. 


VI. Summary STATEMENT OF THE Pusuiic INTEREST 


A. BASIC CONDITIONS SHAPING THE PUBLIC INTEREST REGULATORY 
FUNCTION 


Certain conditions exist within the broadcasting structure which 
control the degree and quality of the Commission’s public interest 
regulatory functions. Broadcast facilities are limited. Unrestricted 
entry and use cannot prevail. Consequently, some degree of super- 
vision in the allocation and use of frequencies is essential, if, in accord- 
ance with the basic purpose of the Communications Act of 1934, the 
Commission is to secure the maximum benefits of broadcasting to all 
the people of the United States. The Communications Act delineates 
the scope and nature of the supervision to be exercised by the Com- 
mission and the conditions which attach to the use of a broadcast 
license. ‘The Commission’s basic regulatory authority arises from the 
mandate of the Communications Act which requires that the Commis- 
sion exercise its licensing power in accord with the public interest, 
convenience, or necessity. The Supreme Court has stressed that the 
public interest to be served under the Communications Act is that of 
the listening or viewing public in the larger and more effective use 
of the broadcast mediums. The act further emphasizes the desira- 
bility of preserving the competitive element in the broadcast struc- 
ture. The act also cautions the Commission against exercising a 
power of censorship over broadcast communications although this 
proscription is qualified somewhat by the necessity for evaluating 
program practices or proposals in licensing contexts wherein the 
level of performance must meet at least minimum public-interest 
standards. 

Specific criteria for the implementation of the public interest stand- 
ard have been developed in the context of the various Commission 
decisional procedures including: allocation procedures, rulemaking 
proceedings affecting the licensing function. and the network- affiliate 
relationship, general policy statements, grants of licenses to sole appli- 
cants, license renewals, license transfers, license modifications, and 
comparative hearings involving mutually exclusive applications for 
the same channel. In these various decisional contexts the Commis- 
sion has developed numerous policy themes including the promotion 
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of competition among and between all broadcasting components, the 
encouragement of div ersity in ownership and control of broadcast 
facilities, and the public service responsibility of broadcast licensees. 

Additional factors relating to the nature and structure of the broad- 
cast industry also constitute significant conditions which limit and 
direct the scope of effective Commission regulation. Since broadcast 
facilities are limited, it is necessary to devise a systematic means of 
at allocation so as to avoid electrical interference and to promote 
certain prospective goals including service to all the people and com- 
peting service to as many people as feasible within technical limita- 
tions. Hence, the basic structure affecting the opportunity for —, 
tition has been established in television primarily by the sixth report 
and order and subsequent modifications thereto. The multiple owner- 
ship rules and chain broadcasting rules further define the broadcast 
competitive structure. 

The American system of broadcasting is primarily advertiser _sup- 
ported. At the inception of broade: asting the structure of the industry 
might have been directed along other lines and financial support pro- 
vided by sources other than advertisers. But this did not occur. 
It has been necessary, therefore, for the Commission to recognize this 
highly significant factor in developing rules, regulations, and policies 
for implementation of the public interest. 

A further factor of significance is the development of the network 
system of broadcasting. As a result of network organizations, tele- 
vision can be used as a national advertising medium, and, conse- 
quently, the network becomes a primary source of program distribu- 
tion. The Commission has given its stamp of approval to the network 
system, and the various benefits of this system to the American public 
have been fully acknowledged. Incidental to the network system, 
however, is the necessity for ordering the relationship between net- 
works and their affiliated stations. The complex of problems inci- 
dental to this relationship has involved the Commission in difficult 
questions of adjustment. It has been necessary, therefore, to create 
a workable arrangement by which the maximum degree of licensee 


independence can be preserved consistent with the maintenance of the 
network structure. 


B. SUMMARY STATEMENT OF THE PUBLIC INTEREST 


The Communications Act of 1934 directs the Commission to admin- 
ister the broadcast licensing function in accordance with the standard 
of “public convenience, interest, or necessity,” and further, to “gen- 
erally encourage the larger and more effective use of radio (television) 
in the public interest.” Specific definition has been given to the 
public-interest standard in various contexts by court opinions and 
by the Commission in both rulemaking and adjudicatory proceedings. 
The more significant policies developed by the courts and the Com- 
mission can be summarized as follows: 


1. General (re television) 


(a) The basic eee of the Communications Act of 1934 is to 
secure the maximum benefits of broadcasting to all the people of the 
United States. 
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(b) The primary public interest to be served under the Communi- 
cations Act is the interest of the listening and viewing public in the 
larger and more effective use of broadcast facilities. 

(c) Service to the public is the fundamental criterion employed 
in public-interest determinations. Therefore, the ability of a li- 
censee to render the best practicable service to the community reached 
by his broadcasts is of basic importance. 

(d) The public interest requires in terms of priority— 

(1) Service to all areas. 

(2) A local TV station for as many communities as technically 
feasible. 

(3) Multiple services to as many communities as possible 
in order to— 

a. Provide adequate program choice. 
6. Encourage competition among all elements of the TV 
industry. 

(e) The essence of service to the public is programing and the ulti- 
mate goal of the broadcast regulatory function is to make available 
a broadcast service filling the needs and desires of the community 
served by each broadcast facility. 

2. Role of the competitive element in broadcast regulation 

(a) Encouragement of the development of a nationwide, competi- 
tive broadcasting system. 

(6) Preservation of the fullest possible measure of competitive 
opportunity consistent with furnishing the public adequate broad- 
casting service. Increased competition has been generally associated 
with improved program service. 

(c) Encouragement of new entry at the station level— 

(1) By imposing no requirement for a showing of need. 

(2) By refusing to protect an existing station against possible 
economic loss by the establishment of a new station in the com- 
munity. 

(dz) Promotion of increased competition at the station level— 

(1) By prohibiting duplicate station ownership. 

(2) By favoring applicants unassociated with other communi- 
cations media within the community in comparative proceedings. 

(3) By striving to implement the paramount need for more 
competitive services. 

(e) Equalization of competitive opportunity— 

(1) By selective deintermixture of VHF and UHF channels 
at the station level. . 

(2) By promoting more effective competition among network 
organizations. 

(f) Encouragement of competition among networks for affiliates 
and competition among stations for network affiliations. 

(g) Discouragement of concentrations of economic control which 
may be inconsistent with the public interest— 

(1) By limiting the number of broadcast facilities which can 
be owned or controlled by the same person. 

(2) By selection of licensees so as to prevent probable monop- 
olistic situations both in the sole applicant and comparative pro- 
ceeding contexts. 
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(3) By favoring autonomous operation of each broadcast fa- 
cility where the licensee controls more than one facility. 

(4) By favoring autonomous operation of the broadcast fa- 
cility or facilities where the licensee controls other communica- 
tions media. A broadcast facility cannot be used as a mere pro- 
motion appendage to the operation of other mass media facilities 
controlled by the licensee. 

(5) By strong disapproval of the employment of coercive prac- 
tices by a network organization with respect to affiliated stations. 

(kh) Discouragement of anticompetitive roe 

(1) By disapproval of forced combination advertising rates 
involving two or more broadcast facilities, or broadcast facilities 
and other news and advertising media. 

(2) By disapproval of network organizations influencing affil- 
iates’ nonnetwork rates. 


3. Diversification of ownership and control of broadcast facilities 

(a) Encouragement of a large group of qualified persons to par- 
ticipate in television in order to obtain a high level of diversified 
service and program viewpoints. 

(6) Encouragement of competition in service and program view- 
points— 

(1) By prohibiting duplicate ownership at the individual 
community level. 

(2) By limiting the overall number of broadcast facilities 
which can be owned or controlled by the same persons. 

(c) Favoring in comparative proceedings those applicants unas- 
sociated with or having the lowest degree of ownership and control 
over other broadcast facilities and nonbroadcast communications 
media, particularly where such media are located in the same com- 
munity as the television facility. 

4. Responsibility of broadcast licensees 

(a) The broadcast licensee’s first obligation is to the public. The 
licensee has the responsibility, therefore, for rendering the best prac- 
ticable service to the community reached by his broadcasts. 

(6) The broadcast facility should function as a local institution. A 
preference is recognized, therefore, for local ownership and control of 
broadcast facilities since close identification with local activities, needs, 
and desires affords greater assurance of satisfactory service to the 
community. 

(c) Service to the public is the cardinal principle of the broadcast 
regulatory function. Licensees are therefore chosen on the basis of the 
best qualified applicant in terms of ability to render the best practicable 
service to the community reached by his broadcasts (where there are 
competing applicants for the channel). 

(d) Determination of the best qualified applicant (among compet- 
ing applicants) is made on the basis of several comparative factors 
including: local ownership, integration of ownership and management, 
participation in civic activities, past broadcast experience, past pro- 
graming performance, proposed programing and service policies, 
relative likelihood of effectuation of programing proposals, care and 
extent of operational planning for television, staffing, diversification 
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of background of persons controlling, and diversification of control 
of the media of mass communications. 

(e) Selection of the best qualified applicant is arrived at by a com- 
posite judgment on the basis of all comparative factors. No single 
factor is uniformly decisive. While local ownership, program pro- 
pens and diversification are frequently considered of substantial 
importance, a good performance record of past programing with other 
broadcast facilities has been described as the best assurance of effectua- 
tion of program proposals and of a satisfactory level of broadcast 
service. 

(f) The programing responsibility of the licensee is to be discharged 
within the broad framework of presenting a well-rounded program 
service suited to the needs and desires of the community served. Dis- 
cussion of controversial issues is to be carried on in accord with the 
balanced presentation or “fairness” doctrine. 

(g) Within the broad limits of the well-rounded program service 
and balanced presentation doctrine, the licensee has the primary re- 
sponsibility for the selection of the programs presented over his 
station. 

(h) Intervention of the Commission into the area of specific pro- 
gram categories occurs only in those instances where program content 
1s considered clearly contrary to the public interest. Local live pro- 
graming, including the presentation of issues of substantial public 
concern, has frequently been indicated by the Commission to be an 
essential ingredient of a well-rounded program structure. 

(2) Pursuant to the primary responsibility of the individual li- 
censee for program selection, delegation of programing selection to 
other program producers, suppliers, and distributors does not con- 
form with the licensee’s public service responsibility. The licensee 
must retain “positive” control over the programing function for his 
station. 

(7) The network system of program distribution is recognized as 
an integral component of American broadcasting. In discharging his 
public interest responsibility, therefore, the licensee of an affiliated 
station must have the privilege of final decision in the acceptance of 
network programs in order to maintain his ability to select program- 
ing which will be consistent with the presentation of a well- rounded 
schedule for the community served. In pursuance thereof, the Com- 
mission has established by rules and case doctrine limits to network 
control over affiliated stations so as to preserve for the affiliate a 
degree of freedom of action consistent with utilization of broadcast 
facilities in the public interest. 

(%) In furtherance of the necessity for licensee independence in 
the discharge of his public interest responsibility, the licensee must 
have access to all sources of advertising revenue and to all sources of 


program supply limited only by reasonable requirements for main- 
tenance of the network system. 


VII. Tur Commisston Licenstna Function 


The present study does not focus primary 
ing process. 


attention upon the licens- 
Various aspects and implications of the licensing func- 
tion are relevant, however, in the discussion of issues subsequently 
examined, and, as has been noted in the previous sections of chapter 3, 
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most of the criteria for measuring performance in the public interest 
have been developed in the various licensing contexts: original grants 
to sole applicant, comparative proceedings for initial grant, renewals, 
and transfers. Thus, a recapitulation of points previously made with 
amplifying remarks concerning the statutory basis of the licensing 
function, Commission doctrine relating to each of the licensing con- 
texts, the nature of the license grant, and the implications of Com- 
mission licensing practices on basic regulatory policies may be helpful 
to an understanding of the industry practices and policy issues 
examined hereinafter. 
Section 301 of the Communications Act of 1934 states that: 


It is the purpose of this Act, among other things, to maintain 
the control of the United States over the channels of inter- 
state and foreign radio transmission; and to provide for the 
use of such channels but not the ownership thereof, by persons 
for limited periods of time, under licenses granted by Federal 
authority, and no such license shall be construed to create 
any right, beyond the terms, conditions, and periods of 
license. 


It would appear, therefore, that it is a fundamental premise of the 
American system of broadcasting that there can be no proprietary 
interest in any frequency or channel, that the spectrum is a natural 
resource belonging to the entire national public, and that the value to 
be derived from this concept would be destroyed by uncontrolled pri- 
vate exploitation. Channels, presumably, are to be used for private 
purposes only insofar as such use will benefit the public served. In 
other words, the right of the public to service is superior to the right 
of any licensee to make use of any frequency or channel for his own 
private purposes. an ag 

Various sections of the Communications Act direct the Commission 
to administer the licensing function on the basis of the public-interest 
standard.7® Where there is only one applicant for an available chan- 
nel and such applicant is not barred by the multiple-ownership rules, 
it is necessary only that the minimum statutory requirements as to 
citizenship, character, financial and technical ability be satisfied for a 
finding that a grant to the sole applicant will be in the public interest." 
And the Communications Act provides that a grant to a sole applicant 
may be authorized without a hearing, if the Commission finds, on the 
basis of the party’s application, that the grant will serve the public 
interest.”® 

With respect to license renewals, section 307 (d) of the act provides 
that “Upon the expiration of any license, upon application therefor, 
a renewal of such license may be granted from time to time for a term 
of not to exceed 3 years in the case of broadcasting licenses, * * * if 
the Commission finds that public interest, convenience, and necessity 
would be served thereby.” 

Applicant for renewal, prior to the expiration date of his outstand- 
ing license, must complete and execute FCC Form 303—application for 
renewal of broadcast station license. In addition to legal and engineer- 
ing information, form 303 requires the licensee to disclose rather exten- 





™% Communications Act, sees. 307, 308, 309, 310. 
7 Communieations Act, sec. 308 (b). 
™ Communications Act, sec. 309 (a) (b). 
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sive information on the program service of his station, both as to past 
operations and proposed future operations. The FCC Renewal and 
Transfer Division selects a composite broadcast week (unknown in 
advance by the applicant for renewal) asking for factual data on the 
amount of broadcast time devoted to such matters as entertainment, 
religious affairs, education, news, discussions, and talks (conversa- 
tional programs) covering the selected composite week. Identical in- 
formation is required on ‘the proposed broadcast programing for the 
future license period being applied for. Detailed breakdowns are, 
likewise, required on amounts of time and time periods set aside for 
sustaining and commercial programs both network and nonnetwork. 
The renewal applicant need not disclose information already on file 
with the Commission. This, obviously, attempts to avoid needless ex- 
pense to applic ants, and is intended to expedite actions on applications. 

The FCC Renewal Branch analyzes the past performance record in 
programing of the renewal applicant as well as the applicants’ pro- 
posed future programing. ‘The ,adequacies of past performance 
in programing and proposed future programing are determined by 
measuring these activities against the balanced programing standard 
which involves a percentage formula for various types of program fare. 
When examination of both past and proposed programing of the ap- 
plicant discloses that there is relative harmony with the Commission’s 
balanced programing policy, the Renewal Branch prepares a pro 
forma recommendation to the Commission for renewal. 

If the renewal applicant fails, for any reason, to conform with Com- 
mission requirements, rules, or regulations in the sense that the in- 
formation supplied by the applicant is determined by the Renewal 
Branch to contravene the public-interest standard, a 309 (b) letter 
is forwarded to the applicant and all other known parties in interest 
which includes all objections made to the application as well as the 
suurce and the nature of such objections. Following such letter or 
notice the applicant is given an opportunity to reply. The 309 (b) 
letter is sent out as a Commission rather than a staff action. If the 
applicant’s reply is still not sufficient to enable the Commission to find 

that “the public interest, convenience, or necessity” will be served by 
the grant of license renewal to the applicant, the matter is set down 
for formal hearing. 

In the renewal context the ability to meet minimum statutory tech- 
nical, legal, and financial require ments has usually sufficed for obtain- 
ing Commission approval. The investment made by the existing 
licensee plus the advantage in maintaining the established operation 
are considered weighty factors in favor of renewal, and unless the 
licensee has conducted his operations in such manner as to be obviously 
contrary to the public interest, the license has generally been renewed.” 
Recognizing the clear advantage accorded the existing licensee, there 
have been relatively few instances in which a new applicant has con- 
tested the renewal of an existing license as not being in the public 
interest and made a simultaneous application for the channel.®* The 
strong presumption in favor of the existing licensee apparently arises 
from the Commission’s feeling that a broadcaster needs assurance that 


™ See Hearst Radio, Inc. (WBAL), 6 R. R. 994, 1034 (1951). The dissent in WBAL 
considers the investment factor. Ibid., p. 1036a. 
8° Hearst Radio, Inc. (WBAL), seems to be the only recent instance. 
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his license will be renewed if he is to make the capital investment which 
quality service requires. On the other hand, it would seem that the 
broadcaster who provides quality service would have little to fear in 
a comparative proceeding upon application for renewal. 

When a licensee undertakes to make a sale of his station and the 
purchaser applies for transfer of the license, section 310 (b) provides 
merely that no such license shall be transferred— 


except upon the application to the Commission and upon 
finding by the Commission that the public interest, con- 
venience, and necessity will be served thereby. 


And further: 


but in acting thereon the Commission may not consider 
whether the public interest * * * might be served by the 
transfer * * * of the permit or license to a person other 
than the proposed transferee * * *, 


Hence, the transferee is placed in a position similar to that of a sole 
applicant for an peeteeee channel and need only meet the minimum 
statutory requirements in order to satisfy the public-interest test. 

Examination is made by the staff to determine conformity with 
such matters as the multiple-ownership rules. Protests of Commis- 
sion grant, in transfer cases, as provided for in section 309 (c) of the 
act, are, likewise, handled by the Transfer Branch. Three particular 
FCC questionnaire forms are employed in transfer matters. Form 
314 is required in a case of an assignment of license from one person 
to another. Form 315 is used where the corporate control of a com- 
pany is changed or shifted. Form 316 is merely a pro forma instru- 
ment used in such cases as where a licensee changes from a partner- 
ship to a corporation and the individual ownership interests remain 
substantially equal. In forms 314 and 315 Commission action and 
approval is required. Form 316 is handled through Commission staff 
action. 

It is in the comparative hearing context that the Commission is 
afforded an appropriate forum for a consideration of the full spectrum 
of factors which may contribute to or detract from the ability of a 
given applicant to serve the public interest. This proceeding permits 
the Commission to consider in the fullest degree the qualitative ele- 
ments entering into service to the public. The comparative hearing 
arises out of a situation wherein there are a number of competing 
applicants for a single authorization and the Commission must select 
the one it considers best qualified to serve the public interest. In the 
initial stages of the proceeding those applicants not meeting the mini- 
mum statutory requirements or who may be barred by the multiple- 
ownership rules are excluded. Hence, the remaining applicants will 
have all established their ability to serve the public interest and the 
function of the Commission is to determine which of the applicants 
is best qualified to do so. 

Examination of Commission licensing practices, including relevant 
decisions, indicates that instances of license revocation for failure to 
perform in the public interest have been rare and none has occurred 
in recent years. In only a few isolated instances has renewal been 
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denied a licensee.** Relatively few applications for renewal are even 
set down for hearing.*? While existing procedure permits the oppor- 
tunity for a new party to apply for a channel for which renewal is 
sought, the overwhelming preference granted the existing licensee— 
on the basis of the asserted adv: intage in maintaining the continuity 
of the established service and in recognition of the investment made 
by the existing licensee—has apparently discouraged such prospective 
applicants. In the only recent case in which a contest did develop in 
the renewal context, the new applicant, though making an excellent 
showing, was not able to overcome the prac tically i insurmountable odds 
in favor of the existing licensee who had only a mediocre past record 
of service in the public interest.** Thus, the comparative hearing, 
which is the most effective means available to the Commission for 
selecting the “best qualified” licensee for a particular channel, in prac- 
tice is not utilized in the renewal context. 

Similarly, section 310 (b) of the act forecloses the evaluation of 
relative merits of prospective new applicants for a channel in the 
transfer context since the Commission is precluded from considering 
whether the public interest might be better served by the transfer to a 
person other than the prospective transferee. In other words, com- 
parative hearings are precluded by statute in the transfer context. 

It should be reemphasized that 1t is only in the context of competing 
applications, involving the comparative hearing procedure, that an ap- 
plicant is subjected to the sterner test of demonstr: ating that he can 
better serve the public interest than other parties. The : significant 
point is that subsequent to the original grant, whether made on a sole- 
applicant basis or through the compar ‘ative “hearing proceeding, the 
licensee-selection function of the Commission as to any given channel, 
for all practical purposes, ceases. With few exceptions, channels are 
granted on what amounts to a continuing basis. 

In view of Commission licensing practices, the question arises as 
to the scope of the rights granted the licensee. In other words, what 
is the nature of a grant of a broadcast license? In FCC v. Sanders 
Bros. Radio Station,™ the Supreme Court stated : 





The policy of the act is clear that no person is to have 
anything in the nature of a property right as a result of the 
granting of a license. Licenses are limited to a maximum 
of 3 years’ duration, may be revoked, and need not be re- 
newed. Thus the channels presently occupied remain free 
for a new assignment to another licensee in the interest of 
the listening public. 85 [Italic supplied. | 

Plainly it is not the purpose of the act to protect a licensee 
against competition but to protect the public. Congress 


81 See pt. VI-G ch. 3, supra, for. instances of denial of renewal application: In Com- 
munity Broadcasting Service, Inc., 22 F. C. C. 1046 (1957), the supplemental initial decision 
recommended renewal of license of WWBZ although the Commission in its previous con- 
sideration of the application had denied renewal. Ibid., p. 1054. See order in 22 F. C. C 
1044 (1957). 

82 Very few applications for renewal of TV licenses have been set for hearing. During 
the period 1952 through the first 8 months of 1957 only 3 out of a total of 456 applications 
for renewal were set for formal hearing. This total, of course, includes 2 or even 8 appli- 
cations for renewal of the same license in many instances. Perhaps the most significant 
renewal hearing was that held with respect to Dispatch, Inc. (docket No. 11048), wherein 
the issue of misrepresentation of the character qualifications of one of the principals was 
presented. The license was eventually renewed. 

83 See Hearst Radio, Inc. (WBAL), 6 R. R. 994 (1951). 

309 U. S. 470 (1940). 

§ Tbid., p. 475. 
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intended to leave competition in the business of broadcast- 
ing where it found it, to permit a licensee who was not inter- 
fering electrically with other broadcasters to survive or suc- 
cumb according to his ability to make his programs 
attractive to the : public.** 

If such economic loss were a valid reason for refusing a 
license this would mean that the Commission’s function is 
to grant a monopoly in the field of broadcasting, a result 
which the act itself expressly negatives, which Congress 
would not have contemplated without granting the Commis- 
sion powers of control over the rates, programs, and other 
activities of the business of br oadcasting.*” 


: Though the Sanders case disclaims that a property right results 
from a license grant, it is clear that the licensee of any given frequency 
or channel in a given service area has the exclusive use of such fre- 
quency or channel. The licensee, in fact, obtains substantially more. 
In Ashbacker Radio Co. v. FCC* Mr. Justice Douglas, speaking for 
the majority, outlined the nature of a broadcast license as follows: 


Of course the Fetzer license, like any other license granted 
by the Commission, was subject to certain conditions which 
the act imposes as a matter of law. We fully recognize that 
the Commission, as it said, is not precluded “at a later date 
from taking any action w hich it may find will serve the public 
t interest.” No licensee obtains any vested interest in any fre- 
quency. The Commission for specified reasons may revoke 

any station license pursuant to the procedure prescribed by 
l, section 312 (a) and may suspend the license of any operator 
on the grounds and in the manner specified by section 303 (m). 
It may also modify a station license if in its judgment “such 
action will promote the public interest, convenience, and 
necessity, or the provisions of this chapter * * * will be more 
ae complied with” (sec. 312 (b)). And licenses for broad- 

‘asting stations are limited to 3 years, the renewals being sub- 
‘ect to the same considerations and practice which affect the 
granting of original applications (sec. 307 (d)). But in all 
those instances the licensee is given an opportunity to be heard 
before final action can be taken. What the Commission can 
do to Fetzer it can do to any licensee. As the Fetzer applica- 
tion has been granted, petitioner, therefore, is presently in 
the same position as anewcomer who seeks to displace an estab- 
lished broadcaster. By the grant of the Fetzer application 
petitioner has been placed under a greater burden than if its 

hearing had been earlier. Legal theory is one thing. But 
- the practicalities are different. For we are told how difficult 
n- it 7s for a newcomer to make the comparative showing neces- 
sary to displace an established licensee. Peoria Broadcasting 
ng Co. and Illinois Broadcasting Co. (1 FCC 167). No sug- 
li- gestion is made here as in Matheson Radio Co. (8 FCC 
* 427), or The Evening News Association (8 FCC 552), that 
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® Tbid., p. -< 
8326 U. S. 327 (1945). 
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it may be possible to make workable adjustments so that both 
applications can be granted. The Commission concedes that 
“these applications are actually exclusive.” The applications 
are for a facility which can be granted to only one. Since the 
facility has been granted to Fetzer, the hearing accorded peti- 
tioner concerns a license facility no longer available for a 
grant unless the earlier grant is recalled. A hearing designed 
as one for an avail: ble frequency becomes by the Commis- 
sion’s action in substance one for the revocation or modifica- 
tion of an outstanding license. So it would seem that peti- 
tioner would carry as a matter of law the same burden regard- 
less of the precise provisions of the notice of hearing.*® [Em- 
phasis supplied. | 


Despite the assertion that “no licensee obtains any vested interest in 
any frequency” the opinion proceeds to stress the substantial difli- 
culty confronting a new applicant for a channel previously assigned 
in attempting to demonstrate that he can better serve the public in- 
terest than the existing licensee.*° 

Warner sums up the status of the broadcast licensee in the following 
terms: 


The grant of a construction permit or license confers a 
right in an applicant or licensee to engage in the broad- 
cast business. The Sanders case recognizes that broadcast- 
ing is a business. Since the Commission must consider the 
“question of competition between a proposed station and one 
operating under an existing licensee,” as it affects the ability 
of the applicant and the licensee to render adequate service, 
a fortiori, the Commission issues licenses and permits one to 
engage in competitive enterprise. This is patent from the 
legislative history of the act. When Congress established 
the Federal Radio Commission and its successor, the Federal 
Communications Commission, it was forehanded with know]l- 
edge that broadcasting was a commercial business, and that 
most of the stations derived their income from the sale of 
advertising time. Under such circumstances, legal rights or 
equities flow from a license and must be considered by the 
Commission in the exercise of its jurisdiction. Broadcast- 
ing licenses, “while they exist, are something of real value to 
the possessors and something which have their source in an 
enactment of the Congress.” It is true that the right to en- 

gage in the broadcasting business is something less than a 
vested interest in property. But, after all, the concept of 
property is but a creature of the law * * * justifiable i in or- 
ganized society only by utilitarian considerations. “Enjoy- 
ment, content, and use are the essence and basis of all title, of 


89 Tbid., pp. 331-333 

In the iteport on Chain Broadcasting the Commission recognized that the existing 
licensee has some “equity” in the assigned channel, even though he may not have a “vested” 
right: “Assuming that the questions were presented as an original matter at this time, the 
Commission might well reach the conclusion that the businesses of station operation and 
network operation should be entirely separated. However, this Commission and its prede- 
cessor, the Federal Radio Commission, have heretofore approved as in the public interest the 
acquisition by NBC and CBS of most of these owned and operated stations and have 
periodically renewed the licenses of such stations. From a legal standpoint these circum- 
stances confer no vested rights upon NBC or CBS, but we think it inadvisable to compel 
these networks to divest themselves of all of their stations.” FCC, Report on Chain 
Broadcasting (1941), p. 67. 
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all proprietary rights in our law.” A license confers upon an 
individual the right to enjoy, conduct, or engage in a lawful 
business. And this is the legal interest protected by sec- 
tion 402 (b) (2) (ibid, p. 720). 


It is to be noted that while section 301 of the act expressly states 
that the licensee shall not have the “ownership of an assigned channel,” 

it does “provide for the use of such channel.” Such use in practice 
amounts to substantially exclusive control over the operations of the 
channel and its facility. The nature of the broadcast spectrum de- 
mands exclusive use of a given channel in the area in which the 
signal is received. Otherwise, electrical interference would exist 
between stations with resultant loss in service to the public. Since, 
under present regulatory policy, primary responsibility is placed 
upon the licensee for operation of the facility, he must be accorded 
the necessary degree of control which will enable him to discharge 
his public interest responsibilities. But apart from public interest 
obligations, substantial private interests accrue to the licensee. The 
licensee must employ private capital in the construction of the broad- 
cast facilities which are essential to the use of the assigned channel. 
Under such circumstances certain legal and equitable rights accrue 
to the licensee which the Commission and the courts have recognized. 
That the licensee has the exclusive use and enjoyment of the assigned 
channel is apparent, such use and enjoyment being limited only by 
the requirement that the facility be operated in the public interest. 

The Communications Act emphasizes that broadcasting is a com- 
petitive industry,” and the grant of a license confers upon the licensee 
the right to engage in the broadcasting business. This basic policy 
of the regulatory scheme, of necessity, requires that a substantial de- 
gree of control be accorded the licensee. He cannot be expected to 
perform effectively in a competitive business enterprise unless he has 
substantial control over his operations. 

While the necessity for a high degree of licensee control over the 
use of his assigned channel for competitive business purposes would 
be generally conceded, it may be questioned whether, in view of the 
public interest standard, there is comparable justification for the high 
expectancy now enjoyed by the licensee for continued use of the 

channel assigned or for the more or less complete power of disposition 

he enjoys over his facilities and the assigned channel. Current prac- 
tice in both the renewal and transfer contexts effectively precludes 
the opportunity for a prospective new entrant to demonstrate that 
he can better serve the public interest than the existing licensee or 
a transferee selected by the present licensee. The question may, there- 
fore, be posed as to whether more rigorous renewal and transfer 
procedures, providing for comparative hearings, would not maintain 
a viable process of continuing licensee selection by “weeding out” 
marginal performers and replacing them with more substantial 
licensees. 

A procedure designed to encourage more new applicants to chal- 
lenge en ific licensees in renewal proceedings might be considered. 





The act and Commission regulations now permit such challenge. But 
* Warner, Radio and Television Law (1949), p. 720. 
See, e. g.. FCC Re sport on Chain Broadcasting (1941), p. 72; Don Lee Broadcasting 


System, 5 R. R.1179 (195 
*% See Communications a sec. 314. 
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under present Commission practices, new applicants are discouraged 
from making a bid for a currently assigned channel since the prefer- 
ence accorded the existing licensee on the basis of invested c: apital and 
the continuance of service to the public presents an almost insur- 
mountable burden for the new applicant to overcome. In order to 
encourage a contest by a new applicant it would be necessary to im- 
prove his opportunity to prevail in a comparative proceeding with 
the existing licensee. While the existing licensee should be accorded 
a preference, a conclusive presumption in his favor seems unjustified. 
This factor should be considered along with all other factors which 
are relevant in a comparative hearing for an original grant. The 
new applicant with superior qualifications should have a reasonable 
chance to secure a channel assignment currently held by a marginal 
licensee. As a supplementary ‘procedure the Commission might set 
forth stricter performance standards for renewal than its directives 
now require. This would have the effect of enlarging the area of 
questionable licensee performance and result in setting down a greater 
number of renewal applications for hearing. Knowledge that a sta- 
tion has not in all respects satisfactorily discharged its public interest 
responsibilities might stimulate prospective new applicants to apply 
for the channel. A more rigorous renewal procedure encouraging 
new applicants for assigned channels would provide the Commission 
with an opportunity to evaluate, periodically, the performance of cer- 
tain existing licensees against proposals of new applicants who may 
have the resources and inclination to do an outstanding job in terms 
of service to the public. 

Adoption of a more rigorous renewal procedure should produce 
some gain in the general ‘level of public service performance by li- 
censees. Even if the preference for the existing licensee should be 
considered as only one of the several relevant comparativ e factors, the 
new applicant would have to make a relatively strong showing in 
order to displace an existing licensee. This would require resources 
and planning on a level which would dissuade applicants who are 
simply not in position to make a substantially greater contribution 
to the public interest than the existing licensee. “This raises the pos- 
sibility that large interests with abundant investment capital, which 
might include multiple- station TV owners, cross-channel interests, and 
other o organizations with substantial resources, would be placed in a 
favored position to obtain channels presently assigned marginal per- 
formance licensees. Other factors would favor such interests, espe- 
cially if they are already in the broadcasting or publishing business. 
Good records of past performance, broadea asting experience, tested 
managers, and the ability to expend the sums necessary to obtain at- 
tractive programing service, would all accrue to their advantage. The 
operational costs of TV is a factor which inevitably favors these 
larger interests, especially in the better markets. This procedure 
could, therefore, accelerate the current trend toward a national multi- 
ple ownership pattern. Currently, many multiple owners are ex- 
panding by means of the “transfer route.” If the possibility of avail- 
able channels opened up via the “renewal deficiency” route, prospec- 
tive multiple owners would in all probability, take advantage of the 
opportunity. This development could be effectively counteracted, of 
course, by granting strong preferences to the diversification and lotal 
ownership policies which might favor other competing applicants. 
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Unless more effective renewal and transfer procedures are adopted 
by the Commission, the extremely valuable decisional forum of the 
comparative proceeding will be largely lost. It cannot be too strongly 
emphasized that the comparative hearing is the one means by which 
the Commission is enabled to render a judgment which results in the 
selection of the best qualified licensee and not simply in the licensing 
of an applicant who meets the minimum statutory requirements. 
Furthermore, the comparative hearing procedure provides the only 
effective means of implementing the diversification policy beyond the 
limitations on ownership and control of broadcast facilities imposed 
by the multiple ownership rules. And it must be recognized that the 
VHF spectrum, for all practical purposes, is now foreclosed to new- 
comers except for a limited number through the transfer route. Sec- 
tion 310 (b), of course, precludes a comparative hearing in the transfer 
context. 

Loss of the comparative hearing forum deprives the Commission of 
one of its most effective regulatory devices, despite the inherent weak- 
nesses of any such flexible multivariable system of decision-making. 
Since the comparative proceeding enables the Commission to make a 
determination on the basis of relative merit, it, at least, provides an 
opportunity for selecting the best qualified of available applicants. 
This procedure further provides the Commission with an opportunity 
for redefining, periodically, the public interest goals of the broadcast- 
ing industry and thereby tends to keep the industry sensitive to public 
needs and desires. 











CHAPTER 4 


MEASUREMENT OF NETWORK CONCENTRATION AND 
CONTROL 


I. Lyrropucrion 


As the preceding chapter has shown, the Federal Communications 
Commission relies heavily upon competition to regulate the broad- 
casting industry. ‘The Commission must also regulate consistent with 
the public interest, a broader standard embracing most of the objec- 
tives of effective competition and several others ‘besides. While ‘the 
focus in this chapter is on the standard of effective competition, it 
must be kept in mind that there are areas where this standard must 
be modified by or made subordinate to other public interest considera- 
tions. 

An important area of the network study’s inquiry identified in Net- 
work Order No. 1 is whether sufficient opportunity exists in telecasting 
and radio broadcasting for greater competition among networks, 
While the degree of competition in any given market may be influenced 
by many factors, economists generally agree that market structure is 
among the more influential factors. That is, the larger the number 
of buy ers and sellers in a market, and the lower the concentration of 
demand and supply, the greater should be the amount of competition. 

The present chapter is concerned with the market position of the 
networks and with the effect of this position on competition. It has 
been. charged that the networks dominate or monopolize the televi- 
sion industry. For the purposes of this chapter, this issue can be 
defined more precisely as whether there exists a concentration of 
control at the network level which raises questions of antitrust policy 
or which is otherwise contrary to the public interest in the main- 
tenance of effective competition in broadcasting. In appraising this 
issue, the relevant market in which the networks operate is first de- 
fined. The extent of network concentration in this market and in 
other portions of the television industry is then measured, and the 
origins of network concentration examined. After the possibilities 
of new network entry are considered, some general conclusions are 
drawn on the extent of concentration and its implications for the 
effectuation of Commission policy with respect to competition. 


II. DerinitTion or THE “MARKET” 
A. TELEVISION AS AN ADVERTISING MEDIUM 
All statistical indexes of market structure must relate to a definable 
market ; the accuracy with which such indexes can describe the market, 


in fact, depends on the economic justification for the market defini- 
tion used. In this respect the telecasting industry is unusually com- 
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plex in that it may usefully be defined in numerous dimensions. Since 
networks telecast shows designed to entertain the viewing public, the 
market might be defined as the entertainment or—more broadly—the 
amusement industry. One might then ascertain what percent of the 
total value of entertainment (motion pictures, plays, radio, and tele- 
vision shows, etc.) is accounted for by each af the 3 networks, and 
the 3 networks combined. Similarly, telecasting may be viewed as a 
segment of the communications industry—where it is classified by 
the Department of Commerce—or, alternatively, as a segment of the 
news disseminating industry, along with newspapers, radio, the wire 
services and weekly news magazines. 

While entertainment, communications, and news dissemination are 
important dimensions of telecasting for the public interest standard, 
they are not especially amenable to economic analysis. Networks 
and individual stations do, in fact, produce and buy programs designed 
to entertain the viewing public, gather and disseminate news, and 
render certain communications services. These are important activi- 
ties and give telecasting a public interest status, but stations and 
networks, as business enterprises, must give primary emphasis to their 
function as advertising mediums. As Dr. Stanton, president of 
CBS, has put it: 


* 


* * a network can fulfill its obligations to the national 
public and its responsibilities to its affiliated stations only 
to the extent that it can maintain its status as a marketing 
medium competitively attractive to its advertisers.’ 


The purpose of television shows, as viewed by the advertisers who 
sponsor them, is to attract audiences for the commercial message. ‘The 
advertisers, not the viewitig public, comprise the demand side of the 
market in which stations and networks sell their services. The price 
dimension of this market is not what amount viewers will pay to see 
the show, as in the case of movies and plays, or pay to read the news 
and articles, as in the case of newspapers and magazines, but what 
the advertiser will pay for the audience the show attracts. In brief, 
television stations and networks sell their services to advertisers. From 
a purely economic point of view, therefore, they must be analyzed pri- 
marily, but not exclusively, as advertising media. 

This decision on how to classify the industry, however, poses rather 
than solves the definitional problem. Advertising is conducted by 
many media, including television, radio, magazines, newspapers, out- 
door displays, direct mail, and so on. Each of these media has cer- 
tain features common to others and certain distinctive features of its 
own. Are these features sufficiently distinctive to warrant defining 
them as separate industries, or are they sufficiently homogeneous to be 
regarded asa singleindustry? In short, should television be regarded 
as a distinct industry or as a part of the total advertising media in- 
dustry? The degree of concentration depends, of course, on how this 
question is answered. For example, the three networks—ABC, CBS, 
and NBC—obviously account for 100 percent of the total national in- 
terconnected networking business; they comprise the entire industry. 
However, they account for only 6.4 percent of the total business of the 


1 Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, 84th Cong., 2d sess. (1956), pt. 2, vol. 3, Television, p. 5068. 
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national advertising industry in 1956. The inferences the 100 percent 
and 6.4 percent market shares held for competitive performance are 
totally different. 


B. SUBSTITUTABILITY AMONG NATIONAL ADVERTISING MEDIUMS 


The most difficult problem encountered in defining any market is 
that of defining the relevant substitutes. Obviously, in an economy 
as replete with brand names and gradations in products as that of the 
United States, markets can be defined so narrowly that they are use- 
less for analytical purposes—the “king-size Chesterfield” market, for 
example. On the other hand, many unlike commodities may, in a 
loose sense, be substitutes for each other in the household budget. The 
household may substitute the new dishwasher for a week at the beach, 
more life insurance for the new wing on the house, and so forth. Sub- 
stitution in such a broad sense, while important for such purposes as 
a study of buyer spending patterns, is not relevant for a study of 
market concentration. It merely reflects the economic principle that 
when more is spent on one commodity less is generally spent on 
another, so long as total expenditures remain the same. 

A market definition useful for analyzing concentration must avoid 
such excessive inclusion or exclusion of substitutes.* Obviously, the 
first requirements of two substitutes is that they serve the same pur- 
pose and that they can be compared on a price basis. Without such 
a basis for choice between them, they are, at best, weak substitutes and 
must have distinct markets of their own.‘ 

What, then, is the relevant market for purposes of measuring con- 
centration in the telecasting industry? In terms of national adver- 
tising—that is, communicating a commercial message to a nationwide 
audience—it is apparent that sellers of products have various mediums 
available to them for this purpose. They can place an advertisement 
in such magazines as Time, Life, Better Homes and Gardens, or other 
weekly or monthly magazines, in all the newspapers throughout the 
Nation, on outdoor billboards, on the radio, or on television. But it 
is also apparent that each of these mediums has certain features which 
distinguish it from the others. Network television is the only me- 
dium which can be used to demonstrate, in motion or in use, the adver- 
tised product simultaneously to a national audience; it can also be 
used to select the audience composition within broad limits—daytime 
shows for housewives, late afternoon shows for children, evening shows 
for adults. Particular types of shows may also be used to select the 
audience. Men buy razors, beer, and cigars; they are also sports en- 
thusiasts. It is not simply a result of random choice, therefore, that 
leading sports events are often sponsored by razor, beer, and cigar 
manufacturers. The same is true for radio, Certain magazines are 
even more efficient selectors of audiences—Better Homes and Gardens 
for suburbanites; professional journals for doctors, dentists, lawyers, 


? Printers’ Ink, Advertiser Guide to Marketing for 1958, pp. 54-55. 

S Ideally, the “cross elasticities of demand” among all possible substitutes should be 
known before such a definition can be finally established. That is, if small changes in the 
price of X result in significant changes in the quantity demanded of Y, we may conclude 
that X and Y are close substitutes and in the same market; if large changes in the price of 
X are necessary to induce perceptible changes in the quantity demanded of Y, we may 
conclude that X and Y are weak substitutes and very likely in different markets. ‘Cross 
elasticities of demand,” however, can seldom be calculated with precision. 

*In other words, it may be inferred that their “cross elasticities of demand” are low. 
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engineers, etc.: Vogue and Woman’s Home Companion for women; 
Seventeen for the girl teen-ager ; Esquire, Sports Afield, and Field and 
Stream for men; children’s s magazines for children. 

These distinctive features of national-advertising mediums make 
comparison of them exceedingly difficult. What-the advertiser needs 
to know before he can choose among them is the volume of sales 
sociated with incremental advertising outlays in each medium. Under 
these conditions, advertisers would then be able to select mediums in 
terms of a common attribute—the sales volume induced by advertisin 
outlays. If mediums were also competitive on a price basis, it would 
then follow, in view of the large number of independent suppliers of 
national advertising In magazines and newspapers and on radio, TV, 
and billboards, that the national-advertising industry would be com- 
petitively structured; that is, no single supplier would be sufficiently 
large in terms of total national-advertising revenues to affect appre- 
ciably the price, or rate per unit, at which advertising would sell. 

There is persuasive evidence, however, that the various mediums 
are much too distinctive to include them all in the same market.° 
The technical differences among mediums often make them comple- 
ments to, as well as substitutes for, each other. Printed mediums 
communicate an advertising message through legends and color or 
black-and-white pictorial displays. They “rely “entirely on visual 
perception. Radio advertising, on the other hand, relies entirely 
on auditory perception. The persuasiveness of the radio commercial 
depends on the vocal enthusiasm of the announcer and the mental 
image he can create. Television advertising makes use of both 
visual-and auditory perception; it is the only medium that can ex- 
ploit both. But an advertiser cannot add radio to a printed medium 
and get television. The television picture is live; that of the printed 
medium is still. On television, the vocal message can be simultane- 
ously interwoven with the live picture; this cannot be done by com- 
bining radio with printed mediums. Mag gazines and Sunday supple- 
ments afford much better use of color than does televi ision, at least at 
the present stage of development of color TV. Radio and TV com- 
mercials are measured in time, and, therefore, are of only momentary 
duration; the audience catches them when they hear and see the 
telecast or not at all. Printed commercials are measured in space 
and have greater permanence. Moreover, as every doctor’s and den- 
tist’s office will evidence, printed mediums have a secondary audience. 

Because of these technical differences, some advertisers ® regard 
intermedium comparisons as impossible and, therefore, the results of 
such comparisons, when made, as invalid. In fact, even those sectors 
of the advertising industry that make and use intermedium compari- 
sons appear to be quite aware of their shortcomings.’ 


We have to develop means of measurement between 
mediums. What we imperatively need is to be able to com- 
pare TV data with newspaper data, for instance, or TV data 


5The discussion here is based primarily on information obtained in conferences with 
officers of six large advertising agencies. The names of the officers and the agencies are 
withheld at their request. 
Or, as is most often the case, the advertisers’ agencies, which act on their behalf. 
7Philip N. Schuyler, Media Buyers Push Research To Provide Comparable Data, Editor 
& Publisher, June 30, 1956, citing Dr. Lyndon O. Brown, vice president of Dancer, Fitz- 
gerald, Sample, Inc. 
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with magazine data. We have no knowledge today that 
makes any such comparisons valid, [Italic supplied. ] 


The difficulties in making meaningful intermedium comparisons 
arise from two sources. T he most significant obstacle to comparing 
mediums arises from their technical differences, described above. 
‘There are no means whereby the “inducement-to-buy” power a 1-min- 
ute TV commercial exerts on a typical “viewer” can be compared with 
that exerted on the typical “reader” of a full- , half- , or quarter-page 
magazine display. <A second difficulty arises in calculating the num- 
ber of “exposures” themselves. In measuring mediums audiences, no 
adequate answer has yet been given to the question: “What is a 
reader?” or “What is a viewer?” for nurposes of measuring the 
number of potential buyers of the sided advertised. For these 
reasons : 

Comparisons between broadcast ratings and printed adver- 
tising ratings are not exactly comparable because the differ- 
ences in mediums require different research techniques. * * * 
Printed advertising mediums * * * have available: (1) Au- 
dited circulation reports; (2) the number of readers S per 
copy; (3) the number of readers who noted an advertise- 
ment; (4) the number of readers who read part of an ad; 
and (5) the number of thorough readers who read 50 percent 
or more. Broadcast mediums have the following: (1) The 
number of sets in an area; (2) the number of sets tuned in; 

(3) the number of sets tuned in to a program; and (4) some 
research on how many persons are in the vicinity of a set 
that is tuned in.° 


The difficulties the advertising industry encounters in intermedium 
comparisons are highlighted by the array of costs per thousand data 
used in the trade (table 1). Within each medium costs very widely: 
in newspapers from $1.51 per 1,000 readers to $23.70 per thousand 
readers who read over 50 percent of the advertisement (national 
group); and in 3 national magazines from $1.35 to $37.66; in radio 
from $0.17 per 1,000 adults in homes covered by average lineup to 
$6.21 per 1,000 listeners reached; and in TV from $0.62 per 1,000 
adults in homes covered by average lineup to $4.66 per 1,000 viewers 
reached. The advertising industry, having no rational basis for 
comparing the sales effect or the cost-per-thousand for the various 
mediums does not generally regard them as close substitutes. It is true, 
of course, that they do attempt such comparisons, and in a loose sense 
regard them as alternative means of reaching the public. But be- 
cause of the vast technical differences between print, audio, and visual 
mediums, they are generally used to complement each other as often as 
they are substituted for each other. The large advertisers use nearly 
all the available mediums to complete their total advertising objective 
and consider each medium as distinctive. 





® Tbid., pt. III. 





NETWORK BROADCASTING 175 


TABLE 1.—Intermediums comparisons of cost per thousand 


[BASED ON 1955-56 Data] 





























NEWSPAPERS 
Cost per thousand 
Item XE; oe et ae 
National | New York | Washington 
groups ! News Star 
ee ae ——— — _ 
Circulation (gross space cost per total circulation) ?................- $2. 62 | $1. 62 | $2. 88 
Readers (gross space cost per total readers) 3 .._...................- 1.51 | .81 1.44 
“Noters’”’ (total advertising cost per total advertising noters) 4...._- 8.73 | 4.70 | 8. 31 
“Seen associ: ater 1” (advertising cost per total seen associated) §..._.- 9. 21 4.96 | 8. 80 
“Read most’”’ (advertising cost per total read most) ®................ 23. 70 12. 76 22. 62 
MAGAZINES 

| Saturday Ladies 

Item Life Evening | Home 

| Post | Journal 

sie Gits ist. a = ot ua bedi g US. cece anes ic 
Circulation (gross space cost per total cirenlation) 7...............-- $5. 90 | $5. 68 | $4. 33 
Readers (gross space cost per total readers)#  _._.........-.....-.-- | 1.35 1.97 | 2.42 
“Noters’”’ (total advertising cost per total advertising noters)* .... 5. 54 6. 65 6. 48 
“Seen associated’’ (advertising cost per total seen associated) 5...__- | 5. 20 8. 07 6. 80 
“Read most’”’ (advertising cost per total read most) §...............- 25. 84 37. 66 27. 87 
NETWORK RADIO 

| Cost per 

thousand 
Item for a typical 

i evening 

| half-hour 
Homes covered (average lineup)....-........-.----.----..--.---.--.-- - . $0. 38 
Adults in homes covered by average lineup (gross time basis) - - -- ‘ | o aa 
Listeners reached (N R base, total cost) §_.- Deuidde ; aun 5. 61 
Listeners reached (AA base, total cost) 8. ; — 6. 21 
Listeners delivered pet commercial minute (AA b: ase, 44 of total cost) *. : : 2.07 

NETWORK TELEVISION 

Homes covered (average lineup)-..- Sata $1. 43 
Adults in homes covered by average lineup (gross-time basis). .---- : li wal . 62 
Viewers res SS een total cost) * : 2 : 4.24 
Viewers reached (AA b total cost) 8 4. 66 


Viewers delivered per cor nmereial minute (AA base, 34 of total cost) 7. ernie tel 1.55 


1 Leading newspapers in 171 metropolitan county areas, Circulation and cost data from special study 
published by Richmond Times Dispatch and Richmond News Leader, 1955. 

2 Net paid circulation compiled by Audit Bureau of Circulation, 

3 Based on 2 adult readers per family. 

4 Estimated number of readers who recalled having seen the advertisement. 

§ Estimated number of readers who recalled and associated it with the product or advertiser. 


6 Estimated number of readers who had read 50 percent or more of the reading matter of the advertise- 
ment, 


7 Net paid circulation, Audit Bureau of Circulation. 
§ Total cost, including program and commercial production, after time discount. 


Source: Information supplied in response to an FCC network study questionnaire, 


Under these circumstances, it would seem that national television 
advertising is the relevant market definition for purposes of measuring 
concentration in telec asting. It is sufficiently Sistinctive to warrant 
separate treatment as a market. Indeed, to include all available means 
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of reaching a nationwide audience in the same market on the grounds 
that they are close substitutes for each other would run counter to 
prevailing business practices in the advertising industry which uses 
the various mediums. 


IIT. Measurements or Nerwork CoNCENTRATION AND CONTROL 


A. THE NATIONAL TELEVISION ADVERTISING MARKET 


1. Scope of the market 


Although it is treated here as a single market, national television 
advertising has in fact several dimensions. National television ad- 
vertising on the networks can be divided essentially into two cate- 
gories: the purchase of a program time period (for example, of 30 or 
60 minutes) on a group of network stations, or time sales; and the 
purchase of a program, together with re lated program services, for 
use in the time period, or program sales. The advertiser seeking na- 
tional exposure on television has also an alternative to the use of a 
network program and time period, namely national spot advertising. 
In national spot advertising, the advertiser does not deal with a net- 
work of stations but purchases the time of individual stations in 
whatever numbers and geographical areas are desired for the exposure 
of his advertising message. National spot advertising in television 
includes, as in the case of network television, program time period 
sales and program sales. In addition, the national spot advertiser may 
purchase spot announcements of shorter duration (for example, 8, 20, 
30, or 60 seconds) between program time periods. 

National spot, of all the alternative means of advertising, is the 
closest substitute for networking. While national spot is not a com- 
plete substitute for network adve ertising, the two methods of reaching 
a national television audience are suffic ‘iently similar to be included in 
the same market. Advertising agencies agree almost unanimously 
that when network time is not av ailable, national spot is the next best 
alternative. The substitutability of these two alternative means of 
reaching a national TV audience has apparently been reflected in 
their respective rates. As of June 1955, the cost-per-thousand per 
commercial minute for the average half- hour nighttime network pro- 
gram show was $3.86; that for a comparable national spot schedule of 
3 commercials weekly per market was $3.23.° 

Conceptually, the measurement of concentration in the national tele- 
vision advertising market should therefore be based upon an analysis 
of advertisers’ expenditures for network and national spot time and 
for network and national spot programing." Network and national 
spot time sales are reported to the Commission in the Annual Finan- 


*Computed from Nielsen data by the research department of a leading advertising 
agency. 

10“National spot time sales” as reported to the Commission include the advertising 
expenditures of regional as well as national advertisers. Some regional advertisers oper- 
ate over a sufficiently wide geographical area that it is feasible for them singly or in 
combination to sponsor network programs. Also, a network may sometimes arrange for 
the sponsorship of a program, such as a sporting event, by a number of advertisers, includ- 
ing regional advertisers. Some regional advertisers have purchased participations (posi- 
tions for commercial announcements) in certain network programs such as Today and 
Tonight on NBC and the Afternoon Film Festival on ABC. To some extent, “national 
spot” and network advertising are alternatives for regional advertisers. It is not possible 
to determine the amount of time sales that should be excluded from the “national spot” 
time sales reported to the ( ‘ommission as representing expenditures of regional advertisers 
who do not consider “national spot’ and network advertising as alternatives. As this 
deduction is not made, the figures presented later on the networks’ control of the national 
television market are therefore on the conservative side. 
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cial Report (Form 324) filed by networks and stations. The revenues 
obtained by the network for program services sold to national adver- 
tisers are available from this report. The revenues received by the 
stations for program services are reported to the Commission but are 
not segregated between national na local advertisers. No definitive 
data are available for advertisers’ expenditures upon programing 
secured from independent program packagers or advertising agencies 
and used in the national-television market. Litigation has prevented 
the timely receipt and analysis of programing data requested of the 
independent program packagers by the Network Study Staff. The 
networks own an interest in a number of independent program pack- 
agers or individual programs produced by independent program 
packagers. Some part of the revenues of such program packagers 
perhaps should be allocated to the networks. The agreements between 
networks and independent program packagers are complex, making 
the task of allocation a difficult one even if the necessary data were 
fully available. All of these factors preclude an adequate measure- 
ment of advertisers’ programing expenditures in the national-tele- 
vision market and an allocation of these expenditures between net- 
works and national spot sales. Concentration in the national tele- 
vision advertising market must therefore be measured on the basis of 
network and national spot time sales. 

2. Bases for network “control” 

Sach of the three major network organizations participates in the 
national television advertising market by the operation of a network, 
by the ownership of stations, and also, in the case of CBS and NBC, 
by acting as the national spot sales agent for a relatively small number 
of stations (including their owned stations). CBS and NBC, by 
virtue of station ownership and operation of a network and a spot 
sales division, indisputably control the network and national spot 
time sales of their owned stations. In the same way, ABC may be 
said to indisputably control the network-time sales of its owned sta- 
tions. ABC does not have a national-spot organization; instead the 
national-spot sales of its owned stations are handled by 2 of the more 
than 30 independent agencies in the national spot representation field. 
The appropriate treatment of the national-spot sales of the owned 
stations of ABC in the measurement of network concentration is dis- 
cussed below. 

The essential nature of networking;amd+he_principal bases of net- 
work control, do not derive from the netsork’s ow ip interest 
5 to T stations but from its contractual relations with other entities in 
the telecasting industry, especially its affiliation contracts with TV 
station Ticensees.'! The affiliation of Independently owned television 
stations With one or more networks is pervasive. Of the 431 com- 
mercial television stations operating as of mid-1956, 234 were affiliated 
with 1 network only and another 162 with 2 or all 3 networks. Only 
35 of the 431 stations were not affiliated with any of the 3 networks; 
20 of these were in 4- or 7-station markets in which all 3 networks had 
either a primary affiliate or an owned and operated station.” 










“The principal terms of these contracts are described in subsequent chapters. See, 
especially, ch. 5. 

2 Data oomaee from the TV station questionnaire and network questionnaires of the 
FCC Network Study Staff. 


we 
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While market shares or concentration ratios computed on the basis 
of ownership interests indisputably reflect “control,” those computed 
on the basis of contractual arrangements are less free of ambiguity. 
They do not clearly establish market “control” exercised by any one of 
the contracting parties, but rather the share of the market covered 
by agreements among contracting parties. The essential nature of a 
contract is to limit or condition the control any of the contracting 
parties may exercise. The mere existence of the affiliation contract is 
prima facie evidence that control of the station facilities involved falls 
short of that which accompanies outright network ownership. How- 
ever, while network control over the affiliates’ time is of a lower order 
of control than that which accompanies outright ownership, it 1s never- 
theless substantial. 

The network acts as the sales agent of the affiliate for network-time 

sales. In addition, the network provides the affiliate with a compre- 
hensive program service, generally at no direct cost to the station, and 
with interconnection ar rangements for delivery of the programs. The 
basic affiliation agreement, the details of which are analyzed else- 
where, gives the network a certain prior claim—or option—on desig- 
nated portions of the affiliated station’s time and subject to spec ified 
conditions, as well as the right to determine the station’s network time 
rate. Half of the program time of all stations—affiliated and inde- 
pendent—is occupied by network programs. During evening prime 
hours subject to network option, the networks occupy 91.9 percent of 
the program time of CBS and NBC basic-required affiliates, stations 
which provide access to over 80 percent of the television homes; 69.9 
percent of the program time of other CBS and NBC affiliates; and 
75.1 percent of the program time of stations affiliated only with ABC. 

One very rough measure of the extent of “control” over the affiliated 
stations’ time by the networks is the proportion of times that stations 
accept or reject network programs for which they are ordered by net- 
work advertisers. On the average, network affiliates agreed to carry, 
on a live or delayed basis, 80 to 90 percent of the programs for which 
they are ordered by network advertisers."* 

For its substanti: al services, the network initially receives the major 
share of the affiliate’s network-time sales. Nevertheless, the network- 
affiliation agreement is widely viewed as the station’s most valuable 
asset after its teleyision license." 

The contro] over time sales exercised by a network through its con- 
tractual arrangements to act as the national-spot representative of 
independently owned stations is of a lower order than control exercised 
by virtue of the network-affiliation contract. The station representa- 
tive is the sales agency of the station in the national-spot field. The 
station may reserve for its own sales effort its metropolitan area or 
State and sometimes larger regions. The station specifies the time 
periods to be offered for n: ational spot time sales. While consideration 
is given to the advice of the representative, it is the station which 
determines the programs to be shown in non-network time and the 


18 Data derived from TV station questionnaire. For further analysis of network time 
occupancy, see the discussion later in this chapter. 

14 See tables 21, 22, and 23 of ch. 6. 

14° For a discussion of the sharing of the proceeds of network time sales between the 
network and its affiliates, see ch. 8. 
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rate at which national-spot time is to be sold.** The major share of 
the national spot time revenues is retained by the station; the station 
representative receives a commission, ranging in the case of different 
agencies between 5 and 15 percent. The termination of network 
affiliation, particularly by CBS and NBC is of most serious concern 
to the station. Termination of representation by a national-spot 
agency is a matter of substantially less consequence, as roughly equiva- 
lent service is obtainable from other spot agencies. 

NBC and CBS represent a relatively limited number of stations, 
all affiliates with one exception, in the national-spot field. In June 
1957 the NBC spot sales division represented 11 stations and the CBS 
spot sales division 8 stations; in both cases the number of stations is 
exclusive of the networks’ owned stations. The independently owned 
stations represented by CBS spot sales and NBC spot sales reserve 
for themselves geographical areas of varying size. Included in the 
total for NBC spot sales are four independently owned stations repre- 
sented by the network only on the west coast and in Detroit." 


3. Measurement of network concentration 


The proportion of the national television advertising market “con- 
trolled” by the networks is shown in table 2. First, how high is net- 
work concentration in national spot time sales? A meaningful meas- 
ure of concentration is one which adequately reflects control. In net- 
work operations in the national-spot field it may be argued that it is 
somewhat unclear as to whether control resides in agency or owner- 
ship. 





4% The networks have sometimes attempted to influence or control the national-spot rate 
of some affiliates to lessen competition with networking. Basically these attempts have 
rested upon the power accruing to the networks from the networking function and station 
ownership. (Cf. ch. 7.) 

—— 4 stations are owned by the Crosley Broadcasting Co.; 1 of them is an ABC 
a ate. 


~ 
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Table 2.—Proportion of national spot and network time sales controlled by 
networks as owners of stations and sales agents for other stations, 1955 














Item Amount | Percent 
| of total 
Millions | 
A. Total national spot time sales (before commissions) -- $222. 5 | 100.0 
Network share of national spot time sales | oe 
1, ABC (owned and operated stations) -. | 7.1) 3.2 
>. CBS....- 33.4 | 15.0 
Owned and operated stations : 22. ; | 10.0 
Other stations represented by CBS spot sales.. : Mild 5.0 
3, NBC...... 23.9 | 10.7 
Owned and operated stations aa 18.3 8.2 
Other stations represented by N BC spot sales- : us 15.6 2.5 
Total, 3 networks... : = | 64.4 28.9 
B, Total network time sales (before commissions) . _. b328 2310.6 100.0 
:; 4GO..-. he 34.9 11.2 
Owned and operated stations ?_____ | 8.4 2.7 
Affiliated stations 3- oeee 26. 5 8.5 
S ORR is 144.6 46.5 
Owned and operated stations 3_._. 23. 5 7.6 
Affiliated stations 3____._- a ; 121.0 | 39.0 
Be, a ccvetadelieteds ‘ 128.9 41.5 
Owned and operated stations 3.___- 2 E 298.3 9.1 
Affiliated stations 3_._. j 100. 6 32.4 
Total, 3 networks (excluding Du Mont).. dine . | 308. 3 99.3 
cee pula 
C Total network and national spot (before commissions)... banal 533. 1 100. 1 
Se) 5 ; 
Owned and operated stations. 
Affiliated stations...... 
i: | a 
Owned and operated stations____ 
Affiliated and represented stations_. 





& NBC.... 


152. 8 28.7 


Owned and operated stations : 46.6 8.7 
Affiliated and represented stations-. inka 106. 2 | 19.9 
4. Total, 3 networks___. 372.7 | 69.9 
Owned and operated stations __- 107.9 | 20.2 


Affiliated and represented stations.._- pau — 264.8 | 49.7 


1 National spot billings on which network spot sales division received a commission. 

2 Includes network time sales of Du Mont. 

? Amounts shown are estimates of network time sales accounted for by the different classes of station. 
The estimated net time sales for a class of stations is obtained by dividing the dollar amount received by 
such stations as compensation for network time sales by the compensation ratio (the estimated ratio of 
compensation to net time sales), The total network time sales are actual although the component parts 
are estimates. 


NOTE: Percents may not add to totals due to rounding. 
Source: FCC Form 324 and FCC network study questionnaires. 
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But regardless of how concentration is measured, it cannot be said 
that networks, either singly or combined, account for a high propor- 
tion of the national spot segment of the national television market. 
In terms of ownership, the three networks in 1955 accounted for onl 
21.4 percent of the total national spot billings, and CBS, the networ 
with the largest national spot business, accounted for only 10 percent. 
If it is assumed that CBS and NBC control the national spot busi- 
ness of the stations they represent (in which case for consistency it 
must be assumed that ABC does not control the national spot business 
of its owned and operated stations), the combined network share of the 
national spot time sales market amounts to only 25.7 percent. If it is 
further assumed that networks control all the national spot business 
of their owned and operated stations and of the stations they represent 
(i. e., if ABC is included even though its stations used independent 
representatives) the three networks’ combined share of national spot 
gross billings would amount to only 28.9 percent. It can be concluded 
that networks do not have a high concentration of market control with 
respect to national spot-time sales. 

With respect to the network time sales market, the share controlled 
by the three networks through the ownership of stations is relatively 
small, only 19.5 percent. The largest of the three networks in this 
regard, NBC, accounts for only 9.1 percent. Including the time sales 
of affiliated stations, in which network control is exercised through 
the sales agency function conferred upon networks through the affilia- 
tion contract, the combined share of the networks is, of course, 100 
percent. As has been seen, network control of the network time sales 
of affiliated stations, although less absolute than in the case of network- 
owned stations, is nevertheless substantial. 

In the total national television advertising market, made up of both 
national spot and network time sales, the combined share of the three 
networks is very large. The networks account for 69.9 percent of this 
market, including the network time sales of represented stations and 
the national spot time sales of the owned stations of ABC. It should 
be emphasized again that the degree of control is not uniform with 
respect to the various components of the 69.9 percent of national tele- 
vision time sales accredited to the networks. ‘The constituent parts of 
the networks’ market share, listed in descending order by the degree 
of effective control, are: 


Percentage of total network-national spot market controlled by networks through 
specified relationship 


Relationship by which control is secured : Percent 
Owneraiip of stationm. So oa st tide edaaeiscaeudaees 20. 2 
Network affiliation agreement.............ws. toi ea 46.6 
National spot representation of independently owned stations (CBS 

EE TO) ceed caches cetair snciemcightp lating ncaa abies eam a adel 3.1 
TEI gen cesses ination dst se irene bianca tials adage ties cen tel 69.9 


It should be noted that the weakest form of control, national spot rep- 
resentation of independently owned stations, is of very minor signifi- 
cance in determining the market share of the networks. 

In the market for national television time sales, the 3 networks, in- 
cluding all of the network time sales but only the national spot busi- 
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ness they control through ownership, account for 66.8 percent; includ- 
ing the national spot business of CBS- and NBC-owned stations and 
the independently owned stations they represent (but not the national 
spot business of ABC-owned stations), the share of the 3 networks 
is 68.6 percent.1* The 2 major networks, CBS and NBC (including 
the network sales of affiliated stations and the national spot sales of 
represented stations) , account for 62.1 percent of the national television 
time sales market. The control of three-fifths of a relevant market— 
including the important network business, and its closest substitute— 
by only 2 corporate entities and of nearly 70 percent by 3 corporate 
entities, amounts to a high degree of concentration by any standard. 


B. OTHER MEASURES OF CONCENTRATION 


As previously indicated, the primary function of a network is to 
serve as a national advertising medium and the principal market in 
which to measure the extent of network concentration is that for na- 
tional television advertising. However, there are various other dimen- 
sions in which the position of the networks can be measured, each of 
which sheds some significant light on the importance of networking 
in the overall telecasting industry. ‘Those measures of concentration 
to be discussed here include ownershir of tangible assets and TV sta- 
tions; program production; revenues, expenses and profits; and net- 
work program occupancy of prime time periods. 

1. Network’s share of tangible assets and TV stations 

In terms of pure ownership interests, the market occupancy of net- 
work organizations can best be measured in terms of the stations or 
total assets to which they hold title. This measure is not entirely free 
of ambiguity. Network organizations are more vertically integrated 
than other entities in the telecasting industry and perform different 
market functions. Their assets and stations are not entirely compa- 
rable to those of other ownership interests. For example, networks 
own some assets comparable to those of other TV station owners and, 
in addition, certain telecasting facilities necessary to network opera- 
tions which other stations do not own, notably those used in program 
production and central network administration. Moreover, it must 
be borne in mind in either case that the assets of individual station 
owners are, for the most part, in different markets and are not in direct 
competition with each other. In terms of concentration data designed 
to illuminate market structure it may be much more relevant to com- 
pute the network’s shares of particular markets in which they own and 
operate stations rather than its aggregate ownership interest in the 
total disjointed national market. 

Data showing the percentage of total tangible assets (before depre- 
ciation) in the telecasting industry accounted for by the networks, in 
1954, appear in table 3. When networking assets are included, the 
largest network in terms of tangible assets controlled 11.3 percent of 
the industry’s total, and the 4 networks then in operation controlled 
27.7 percent.” (If networking assets are excluded, the percentages 
are substantially lower; the largest network controlled only 3 per- 





% The proportion of the network-national spot market controlled by virtue of ownership, 
not counting the national spot sales of ABC-owned stations, is 18.9 percent. 
4% Excluding Du Mont, the percentage is 26 percent. 
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cent.2° By almost any standard, concentration of control over tangible 
telecasting assets, at the national level, is very low, comparing favor- 
ably with industries of low concentr ation such as the cotton textile 
industry. 


Taste 3.—Ownership of tangible broadcast property (before depreciation) by 
networks, 1954 











Percent of 
Item Amount total 
industry 
Millions 

Networks and owned and operated stations.................-..-.--..-------. $87.3 27.7 
BP od tea Senses aren dae cbddvidabssesadebhadenlecdp ia caeaes sichbcvabantahod 11.2 3.6 
I ith inlets athviatnsgibace gtacalesinicsiacalciganiaae alaska ait nia Men tape adele eae ee 35. 5 11.3 
SLIME ©. sls + nine euidieskaihininls winibete tgs tp opti at neds haan haan eae eine 5.3 1.7 
FIs caiman tnacquatlen dabeyeasee sesmenmuanas euthaunerdemmsngddaustaanenaae 35.3 11.2 
Nonnetwork (394 independently ounied stetiond «35 2525 33. 5c 227.7 72.3 
eT MEE. coat canta eee a wkbhgucisueuekasnheaeeinaaneaen 315.0 100.0 





1 Ceased operation during 1955. 
Source: FCC Form 324, 


Stations owned by networks in individual market areas are shown 
in table 4, and the importance of these stations in terms of their popu- 
lation coverage is indicated in table 5. Concentration of control in 
terms of stations ownership is lower in markets where networks own 
stations than in TV markets generally. This is because network- 
owned stations are, for the most part, located in large metropolitan 
areas containing from 3 to 7 stations each, of which no single network 
owns more than 1. In most markets in which networks own stations, 
therefore, each network confronts competition from at least 2 other 
stations, and in some (New York and Los Angeles) from as many as 
6 other stations. Hence, in the individual markets in which networks 
own stations, the degree of concentration of control is lower than in 
television markets generally, 180 of which in mid-1956 contained no 
more than 2 stations each, and 217 of which contained no more than 
3 stations each. 


TABLE 4.—Ownership of TV stations by networks and number of commercial TV 
stations on the air and allocated, i, by eae, August 1957 





| 
Number of stations Number 
Market owned by 
ABC, CBS, 
On the air Allocated ! and NBC 
Bee Vote (Newel) 6 i. sik chs, ch cccshencitsiceeckes. 7 8 (1) 3 
IN io tne se ean bees siiikia athtietnin she banca bck keine actaaaaad a 9 (5) 3 
Be hook bocce chhckvowdakoksokebesns tocededa dias seueee 7 9 (2) 3 
Be PIO GING 6 io cicis tect dds nainw ax cavnadeuanacnaea 4 (1) 9 (5) 1 
ee a Se eee nL, Se are eee ee 3 5 (2) 1 
Milwaukee (including Whitefish Bay)_--.-.-.----_.--------_- 4 (1) 6 (3) (1) 
SN xs ccsi Sh cas pie clara iil en giclee bdeddinccediaa Mick diane koe (1) 2 (1) q) 
MT MNO dood a cdasdedcdducs bhadgthudiod tied dackueeten (1) (1) () 
a hte iade 3 6 (2) a1 
MNIIINIL, TBC AO 5... <5 dotastoendi td obcbbnasdadiecteaoas bale 4 7 (3)| 1 
i og kd 3 6 (3)| 1 
Buffalo (including Niagara Falls)...........................-- 3 (1) 5 


ad ()) 


1 Par. 3.606, Table of ketene at FCC Sixth Reet and Order as of Aug. 1, 1957. 
3 Station not yet on the air. 


() Denotes UHF stations, 


* One network did not segregate network and station tangible broadcast property in 1954. 
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Of more relevance to concentration as an indicator of the favorable 
market position of networks are the data in table 5. Because networks 
generally own stations in heavily populated metropolitan areas, they 
are assured access to markets containing larger percentages of the 
total national listening audience than any other ¢ entity in the telecastin 
industry : ABC has acc "eSS to approximately 22 percent, CBS 20 per- 
cent, and NBC 23 percent. Access to markets containing a significant 
share of the listening i is essential to successful network 
operations. The three existing networks do not have to compete 
among themselves or with nonnetwork program sources for access to 
markets containing from one-fifth to one-fourth of the total national 
audience—they are assured access by virtue of station ownership. 


TABLE 5.—Percent of total United States population accounted for by network- 
owned stations, July 1957 


| 














(1) (2) Midpoint 
Item Metropolitan; Television | of (1) and (2) 
area ! | market ? 
— — — _ -~— —--—- — — — —— | —_- aol ---—- l- —-—— 
A. American Broadcasting Co.: | 
New York.......-.-- ad } 8.6 9.9 9.3 
Chicago - 3.6 4.4 4.0 
Detroit_. 2.1 3.1 | 2.6 
Los Angeles 3.4 3.9 3.7 
San Francisco - 1.6 | 2.3 2.0 
meee? eg Ee 19.3 23.6 | 21.6 
B. Columbia Broadcasting System: | 
New York._.._-- pit ; 8.6 | 9.9 9.3 
Chicago shh St deen’ che ashok ee 3.6 | 4.4 | 4.0 
Los Angeles : ‘ 3.4 3.9 3.7 
Milwaukee (U)-.......-.--- ; .6 | 1.4 1.0 
Hartford (U)_. a Kite . 2 | 1.0 .6 
St. Louis (not yet on air). 1.1 | 1.8 | 1.4 
Total__.. cad . ; ; 17.5 22.4 | 20.0 
C. National Broadcasting Co.: | } 
New York_.._- 8.6 | 9.9 | 9.3 
Washington. J , ; Ba. 1.6 | 1.4 
Chicago : 3.6 4.4 4.0 
Los Angeles-____-- = ii. 3.4 | 3.9 3.7 
Philadelphia_ -_. eae aie 2.4 | 4.1 3.2 
New Britain (U) 3 1.0 .6 
Buffalo (U)-_.....--- 7 | 1.0 | 8 
Total. EZ $3 20.1 25.9 | 23.0 


1 Standard Rate and Data Service, Spot Television, Nov. 19, 1956. Estimate as of July 1, 1956 
? Television Magazine Marketbook, August 1956. Estimate as of Jan. 1, 1956. 


However, it cannot be concluded from the data in tables 4 and 5 that 
cone entration of network control over access to the national audience 
through station ownership is excessively high. For the most part, the 
shares of the audience accessible to networks through station owner- 
ship are duplicative rather than additive. Moreover, in each large 
market, as pointed out above, network stations compete for the au- 
dience with nonnetwork stations as well as with each other. Thus, 
while each network is assured access to markets continuing 20 to 25 
percent of the total national audience, the combined unciunticedt 
coverage of the 3 networks is under one-third. Since in all the 


71 Midpoint of figures derived by employing Standard metropolitan area data and Tele 
vision magazine (television market) estimates. The CBS figure includes an estimate for 
the St. Louis station which is not yet on the air. It should be emphasized that figures 


employed in the text above provide only a rough approximation, indicating orders of 
magnitude. 
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large markets the 3 networks compete with at least 1, and in some as 
many as 4, nonnetwork stations for the audience in the market, it 
cannot be concluded that they collectively control from one-fourth to 
one-third of the national audience through their owned and operated 
stations, solely through the vehicle of station ow nership. Their 
combined share is considet ‘ably less than this. 


2. Network’s share of the program production field 

Control via ownership of programs is another relevant dimension in 
which network concentration can be measured. It is the program that 
attracts the viewing audience, and therefore determines in no slight 
degree the long-run business terms on which networks, advertisers, 
stations, and nonnetwork program producers deal with each other. 
Furthermore, the range of program choice available to the viewing 
public is an essential ingredient of the public interest standard. The 
variety of programs is very likely dependent upon the variety of 
viable program sources; i. e., the extent to which control over program 
production is dispersed over ‘a lar ge number of different business firms. 

Obviously, the networks control to some degree all the programs 
they telecast over their respective networks. Each network can fill a 
given time period with a program it produces itself or with one 
purch: ised by an advertiser from a nonnetwork program source and 
approved by the network. Simply in selecting which of these sources 
it will use it exercises a certain degree of program control. Also, the 
network may have varying degrees of financial interest or participa- 
tion in programs produced by nonnetwork groups. Hence, the per- 
centage of total network hours filled with network-produced programs 
does not accurately reflect the extent to which control over programing 
may be concentrated in the hands of networks. In fact, in terms of 
economic inquiry under the standard of competition, suc h percentages 
more accurately measure the extent of vertical integration than con- 
centration of control in networking. They show the extent to which 
networks as telecasters of programs over national hookups have 
integrated backward to become their own program suppliers. It is 
generally agreed that such vertical integration alone is of no competi- 
tive significance, but must be assessed in terms of the degree of con- 
centration which prevails in each of the relevant markets.” 

Nevertheless, because the program is of such paramount importance 
to the public interest standard, “and because, as will be shown later, a 
very large proportion of the viewing public during the prime viewing 
hours is tuned in to programs carried by networks, inquiry into the 
origin of such programs is highly relevant. 

The degree of vertical integration backward into program produc- 
tion varies among networks. As of April 1956, ABC produced 13.2 
percent of its programs.** As of Apr i 1956, CBS produced 22.7 per- 


me 


cent of its sponsored broadcast hours, and an additional 27.1 per- 


22Cf. Morris A. Adelman, “Integration and Antitrust Policy,” Harvard Law Review, 
vol. 63 (1949), p. 27; George J. Stigler, “Mergers and Preventive Antitrust Policy,” 
University of Virginia Law Review, vol. 104 (1955), pp. 162, 176; and Jesse W. Markham, 
“Merger Policy Under the New Section 7, a 6-Year Appraisal,” Univ ersity of Virginia Law 
Review, vol. 43 (1956), p. 497. 

2 Statement of Robert E. Kintner, president of ABC, before the Committee on Interstate 
and Foreign Commerce, U. S. Senate, 84th Cong., 2d sess., June 15, 1956, p. 19 (hearings, 
p. 2494). 
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cent in collaboration with nonnetwork program sources.* During 
the week of March 25-31, 1956, NBC produced 23 of 81 programs 
broadcast or 28.4 percent. Another 15 programs, or 18.5 percent of 
the total were obtained from nonnetwork sources in which NBC had 
a financial interest.* These percentages relate to program time of 
each network. In terms of total TV program time, including local 
and national spot, the percentages would be considerably smaller. 

It must be emphasized that these statistics standing alone are no 
indication of concentration in TV programing as such, but must be 
construed in terms of the position networks occupy in the total tele- 
casting industry. The central issue is whether the structure of the 
network industry on the one hand and that of the program-producing 
industry on the other are conducive to program slennns being made 
under conditions of free and open competition. A priori, since there 
are only three network program buyers, it would be expected that com- 
petition in the network programing market would be considerably less 
than perfect, especially since networks produce programs in competi- 
tion with their independent program suppliers. Actually, however, 
the degree of competition would depend on the total market occupancy 
of networks and the alternative outlets for TV programs. ‘The latter 

‘an be determined only after program data have been obtained from 
program producers. 


3. Network occupancy of program time periods 


Time is another relevant dimension in which concentration in tele- 
casting can be measured. Time sets the limit on the number of pro- 
grams telecast over the network or by any one station during the 
broadcast day. The capacity of any given station is measured by the 
clock—regardless of the demand from local and national TV adver- 
tisers, the station has only 5 hours of peak viewing time during the 
evening (between 6 p. m. and 11 p. m.) to sell per day.?* ~The 
available telecasting time in each market therefore varies directly 
with the number of stations the market contains: a one-station mar- 
ket has available only 5 evening hours of peak viewing per day or 
35 per week; a two-station market twice this amount and a three- 
station market three times this amount. The available supply of time 
in a given market, and hence the total number of programs available 
for the viewing public, is a unique function of the number of sta- 
tions. Since the available frequency allocation severely limits the 
number of VHF stations that can operate in any given market, and 
indeed throughout the United States, the time occupancey of net- 
work programs in these markets is at least a fair indication * of their 
position in the telecasting industry. 
An approximation of the potential network time occupancy when 
stations operate at capacity is shown at table 6. The clock sets an 


% Cravath, Swaine, and Moore, Opinion of Counsel and Memorandum Concerning the 
Applicability of the Antitrust Laws to the Television Broadcasting Activities of Columbia 
3roadeasting System, Ine., before the Committee on Interstate and Foreign Commerce, 
U. S. Senate, June 4, 1956, p. 17. 

% Report of the Antitrust Subcommittee of the Committee on the Judiciary, House of 
pepementa tives, 85th Cong., Ist sess., on The Television Broadcasting Industry, March 13, 
1957, p. 41. 

77 The three networks classify the time segment between 6 p. m. and 11 p. m. as class A 
time for the purpose of network sales. 

27 Actually, all hours in a given market and the same hour in different markets should 
not be given the same weight. The value of a given amount of time to the advertiser 
depends on the size of the potential viewing audience during that time interval. As indi- 
cated subsequently, this varies among hours of the day and among markets. 
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absolute limit—24 hours per day, 168 hours per week—to the sta- 
tion’s capacity to absorb programs. The average (median) station 
telecasts 109 hours per week.** Many stations apersting less than 
100 hours per week would undoubtedly extend hours o operation 
if additional advertiser support and program services were available. 
However, it appears that even the favorably situated television sta- 
tions do not find it economical to operate more than 130 hours per 
week, or approximately 18 hours per day. Only a handful of sta- 
tions—2 percent of the total number—program in excess of 180 hours 
per week. The reasons for this are evident: the thinness of audiences 
and limited advertiser support during the very early morning hours. 

Table 6 shows the ratio of the total hours of network programs to 
total station hours for the entire broadcast week and for total night- 


























time hours during the week by type of market. The data in table 9 
6 are presented simply to shed hight on the following question: if id 
all TV stations operated 130 hours a week, the evident upper limit om 
upon station capacity at least for the near future, what percent of ie 
the available time would be occupied by the approximately 200 hours s 
. a . ' 
per week of network programing? *® It is assumed that network «4 
programs are carried by all stations and in their entirety, on a live oat 
or delayed basis, except as limited by station capacity. wal 
«et 
TABLE 6.—Networks’ share of total available telecast hours during the week in fee 
various markets by number of stations «fe 
= seta = cere py eee AAs a) 
| | € THC = 3 
Total network Nighttime net- o 
Number of— | | program hours Total work program ot 
Total | available hours we 
ees available | Ee ES ea “ae 
viewing | time a! 5s 
Type of market | hours Percent (6 to ll Percent aioe 
per | of total p. m.) of total 
Mar- Sta- week? | Num- |available| viewing | Num- | available hee 
| kets! tions ! | ber viewing hours ber viewing o 
hours per hours ‘ia 
| per week week per week 
2 RC neha tot pl tthe aes - he el eo ne 1% 
7-station market. 2 14 | 910 | 200 21.9 245 72 29. 4 bi 
5-station market. ee 1 5 650 | 200 30.8 175 72 | 41.1 ae 
4-station market. 13 | 52 | 520 | 200 38. 5 140 72 51.4 pr t 
3-station market- | 37 11} 390 | 200 51.3 | 105 72 68.6 ¢, 
2-station market. . 69 38 | 260 | 200 76.9 | 70 72 102.9 ¢. ¥ 
1-station market. 111 | 111 | 130 200 I 35 72 205.7 a‘ 
Weta 233 431 |. : {Sa Su ae "3 
ae | | ae , beng pil oo pier yy ors a 
1 Mid-1956. “ a 
2 Number of stations in market multiplied by 130 hours. Programing of 130 hours per week represents « 
virtual capacity operation for stations. Only 2 percent of the stations operated more than 130 hours per “ 


week in mid-1956., 


The data show that network program hours are sufficient to occupy 
a very high percentage of the total time capacity in all markets con- 
taining fewer than 4 stations, especially during the nighttime hours 
when all 3 networks provide fairly continuous program service be- 
tween the hours of 6 and 11 p. m. Since 217 of the 233 markets 
shown contain less than 4 stations (as of mid-1956), the data high- 
light in a rather dramatic fashion the problem a fourth network seek- 
ing access to a national audience would encounter ; on the assumptions 
indicated above, programs of the 8 existing networks would be more 

* Based on FCC Network Study TV Station Questionnaire. 


® Network schedules for the week of April 15-21, 1956. The networks programed some- 
what in excess of 200 hours per week. 


97927—58——14 
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than sufficient to occupy all available nighttime hours in the 180 

markets containing fewer than 3 stations ‘each, and would be sufli- 
cient to occupy 68.6 percent of the available nighttime hours in 3- 
station markets. In short, a fourth network would either have to 
confine itself largely to the 16 four-, five-, and seven-station markets 
during nighttime hours and to daytime programing in most of the 
remaining markets, or seek access to time periods on stations which 
are, Or potentially could be, occupied by the programing of the 3 
existing networks. 

In fact, of course, all network programs are not telecast in all 
markets for several reasons: (1) Physical facilities are insufficient to 
accommodate all network programs, and those in 1- and 2-station 
markets are insufficient to accommodate all network nighttime pro- 
grams; (2) advertisers do not order all markets in which time is 
actually available; (3) all stations do not clear time for all the 
programs of the network or networks with which they are affiliated, 
even though the advertiser orders them; and (4) a station may choose 
not to carry network sustaining programs. The actual time occu- 
pancy of network programs, which reflects both the operation of these 
enumerated factors and present station capacity, is nevertheless high. 

In the conduct. of this study, the Network Study Staff ascertained 
through the television station questionnaire the time occupancy of 
networks programs by time segments, for a composite week in 1955- 
56 for 370 stations, some 90 percent of all stations then in operation. 
Network programs occupy 51.4 percent of the time of all stations, 
affiliated and unaffiliated. During evening prime time subject to 
network operation, network programs occupy 91.9 percent of the time 
of CBS and NBC basic required affiliates. The basic required sta- 
tions of CBS and NBC provide network coverage for substantially 
all major markets and over 80 percent of all television homes.*! 
During this same evening period, network programs occupy 69.9 per- 
cent of the time of the other CBS and NBC affiliates which are 
located in smaller markets, and 75.1 percent of the time of stations 
affiliated only with ABC.* 

While the foregoing data roughly indicate the overall time occu- 
panc y of network programs, they do not take into account the im- 
portance of different time periods. All available hours in the various 
markets should not be assigned equal weight. The value of a given 
time interval on a TV station depends on the potential number of 
viewers. The number of potential viewers depends in turn on the 
hour the program is telecast and the size of the market in which 
the station is located. National advertisers seek out the more densely 
Poeun ated markets, and at times when the potential viewing audience 

s large. Meaningful measures of concentration must therefore take 
efi facts into consideration. 

The size of the television audience throughout the United States 
gradually increases during the day from a very small ae in the 
morning hours to a high peak around 8 p. m. and 9 p. m. and then 


*® During the daytime, for example, network advertisers on the average order less than 
half of the primary affiliates of the network. 

%1 Fifty-two CBS basic required stations provide coverage of 81.8 percent of the television 
homes. Cf. Cravath, Swaine, and Moore, Opinion of Counsel and Memorandum of Law, 


p. 1 
32 See ch. 6, tables 25 through 28, for the detailed tabulations from which these figures 
are drawn. 
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declines during the late evening and early morning hours. The tre- 
mendous increase in the size of the TV audience after the dinner 
hour derives from corresponding increases in the number of TV 
sets in use (table 7) and in the average number of listeners per set 
(table 8), factors which find an obvious explanation in terms of the 
usual workday and the organization of the average household. 
For example, during weekdays between 414 and 17 times as many 
sets are tuned in to television programs during a half hour of the 
evening time period, 7 to 9 p. m. as are tuned in during a half hour 
of the early morning, 7 to 9 a. m. The number of viewers per set 
ranges during weekdays from 2.5 to 2.7 persons for the evening time 
period, 7 to 11 p. m., compared to 1.7 to 1.8 persons for the daytime 
period 9 a. m. to 5 p. m., and 2.3 persons for the 7 to 9 a. m. period. 


TaBLeE 7.—Percent of total TV sets in use in the United States by half-hour time 
segments, weekday and weekends, average for January-February 1956 














Monday-Friday: Per- | Saturday and Sunday: 
cent of total TV sets Percent of total T 
| inuse sets in use 
Period 
| Lowest | Highest Lowest Highest 
| percent for | percent for | percent for | percent for 
| a half-hour | a half-hour | a half-hour | a half-hour 
period period period period 
7to9a, m__. 4.2 13.6 0.5 8.1 
9to ll a. m___.. : : 14.5 17,4 | 12.1 21.9 
lla. m. tol p.m ; — aed nre ‘ penbipacans 19.5 25. 4 | 24.6 23.8 
lto3 p.m... papeivemedeans - | 21.0 22.2 | 28.5 29.3 
3to 5 p. m...-.-.. sicabe hab Sahl td _ 24. 2 | 36.0 | 29.7 39.2 
§to7 p. m....- f : ‘ 42.4 | 56.3 45.0 61.3 
7to9p.m... didebbttbdoamedd ‘ 62.4 | 70.5 65. 6 70.0 
9 to 10:30 p. m__.- . : td 52.3 68. 2 55. 2 67.0 
10:30 to 12 p. m_-. 16, 2 40.0 23.3 45.5 
i 


Source: A. C. Nielsen Data. 


TABLE 8.—Average number of viewers per TV set in use during various time 
segments throughout the telecast day, 1955 


| | ” ae . 
| Evenings Evenings 
} | 














| | 
| 

| Wee: tiicury seo lial | Week- 

| days | | i| | days | 

| Saturday| Sunday |} Saturday| Sunday 

} | } | 
7to9a.m_-.. ; 2.3 | j a ‘ka 35 5) Seer 2.6 | 3.0 | 3.0 
9to lla. m 1.8 | chat Ges Sta Oi io al 2.7 | 3.1 | 3.0 
lla. m. tol p. m_-_- 1.8 |-- 9to 10 p.m ankt 2.5 | 3.0 | 2.6 
1to3 p.m 1.7 | |} 10 to 11 p. m sine l 2.3 2.7 2.4 
3to5 p.m 1.8 | !} 11 to 12 midnight- ---| 2.2 | 2.6 2.2 
§to7 p.m 2.4 |.- ; I] | 


' ' t 


Source: Based on information supplied by an advertising agency. 


The telecasting cost per viewer of a given program over a given 
lineup declines in proportion to the increase in the size of the audience. 
The actual cost of telecasting a given program over a given network of 
stations at a given period of time is obviously unaffected by the size 
of the viewing audience. Under these assumed conditions, the cost 





*% For example, between 1950 and 1956, the index of total network TV costs increased 
from 100 to 274 while the index of home hours of TV use increased from 100 to 1054; as 
f& result, the cost index per home hour of TV use declined from 100 to 26. Printers Ink, 
Aug. 24, 1956, sec. 2, p. 50. 
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per viewer reached—the significant cost calculation for the adver- 
tiser—varies inversely with the size of the view ing audience, i. e€., as 
the audience doubles the cost per viewer declines by 50 percent. In 
practice, however, the network advertiser is charged a higher time 
rate in class A time (6 to 11 p. m.) than during other time periods of 
smaller audience. Also, the program fare is generally different during 
this time and program costs to the advertiser are higher than during 
other time periods. During prime time, the audience is likely to be 
divided among more stations, thus affecting the cost per viewer.* 
Nevertheless, it may generally be true that the advertising cost per 
viewer is lower during prime time. Also, advertisers with wide dis- 
tribution for their products seek access to stations during prime 
receiving hours because the total available audience is larger. Net- 
works in turn place greater emphasis on nighttime than on daytime 
programing. In fact, until 1955, the 3 networks scheduled more pro- 
gram hours between 7:30 p. m. and 11 p. m. than they did through- 
out the remaining 1414 hours of the average telecast day, and 1 net- 
work scheduled virtually no daytime programs. In 1956 the networks 
scheduled somewhat more than 125 hours before 6 p. m. and after 
midnight and 78 hours between 6 p. m. and midnight; nearly all of 
the nighttime program hours fell between 7 p. m. and 11 
It would appear, therefore, that the souilidiond revailing during 
the prime evening hours are suflic iently different from those during 
the rest of the telecast day that attention should be focused on this 
time segment. 
The time occupancy of network programs in the 6 to 11 p. m. seg- 
ie (table 9) is substantial. During evening option time (gener ally 
30-10: 30 p. m.), ABC network programs, commercial and sustain- 
hia accounted for 16.5 percent of the total time; CBS programs for 
31.2 percent; and NBC programs for 30.1 percent. The 3 networks 
combined accounted for 77.8 percent of the total prime viewing hours 
falling in option time. In addition, ABC programs occupied 6.8 per- 
cent of the station (nonoption) time falling in the 6 to 11 p. m. seg- 
ment, CBS programs for 14.5 percent, and NBC programs for 8.3 
percent. 


*% Some stations without network affiliation and some ABC affiliates do not begin broad 
east operations prior to the early or late afternoon. 


% Based on network schedules for the week of April 15-21, 1956. 





NETWORK BROADCASTING 191 


TABLE 9.—Quarter-hour units and percent of total hours, option and nonoption 
time, occupied by the networks on 370 television stations in a composite week, 
1955-56, 6-11 p. m. 















































6 to 11 p. m. 
Option time Other time 
Number of Percent of Number of Percent of 
| quarter-hour | total | quarter-hour total 
units units 
i pk Nk a hae a ee eae ato = 
| 
ABC: 
Commercial.-- picebcetcans patgltdekace4 onal 4, 280. 1 15.6 1, 500.0 6.3 
Ps htt nnd nnacockdmumbonineabnmatente -| 250. 0 .9 113.0 5 
Total... dveniteisies hia 4, 530.1 16. 5 1, 613.0 6.8 
CBS: 
Commercial.- , . 8, 202. 4 29.9 3, 137.4 13.1 
Sustaining... oe beens 348.0 1.3 345. 7 1.4 
Total... aaa '@ 550. 4 | 31.2} 3,483.1 | 14.5 
NBC: ap . | 
Commercial... ‘ P a | 8, 018. 5 29.3 1, 867.7 7.8 
Sustaining... ; cena 215.0 a 115.3 ___—i5.3 | 5 
ae enol 8, 233.5 | 30.1 1, 983.0 ee 
3 networks: | ‘ a) y oa | 
Commercial... ot a al F oak 20, 501.0 74.8 | 6, 505, 1 27.2 
Sustaining--.-._- 7 Lsciedaeedaca ~<A cul 813.0 | 3.0 574.0 2.4 
"SUeOE oss Seanad : cael 21, 314.0 77.8 7,079.1 29.6 
Total programs-...-.. Nie beeen 27, 403.3 100. 0 23, 946.0 | 100.0 








{ 


Source: FCO network study TV station questionnaire. 


These 370 stations, however, include some that were affiliated with 
none of the 3 networks, some others that were network affiliates but 
were in markets the advertiser did not order, and still others that were 
affiliated with more than 1 network and obviously could clear for only 
1 of them at any given time. Moreover, the data do not differentiate 
between stations in large and in small markets; all markets are treat- 
ed the same. 

When only the primary affiliates of each network are considered, 
and they are divided into groups according to market size, concen- 
tration in the time occupancy of the three networks increases sub- 
stantially (tables 10 and 11). ABC programs occupy 87.2 percent 
of the prime time falling in option time on its primary affiliates in the 
top 5 markets, 64.5 percent of those in the next largest 5, 81.7 percent 
of those in the next largest 15, 71 percent of those in the next largest 
25, and 67.9 percent of those in the next largest 50. ABC’s programs 
occupy 73.3 percent of the total prime time falling in option time of 
its 45 primary affiliates, and 21.2 percent of such time not subject to 
option. Small percentages of both option and nonoption time of 
ABC’s affiliates are occupied by NBC and CBS programs. Alto- 
gether, the 3 networks account for 75.1 percent of the prime hours 
subject to option of the 45 stations affiliated only with ABC. 
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TABLE 10.—Time occupancy of network programs on stations affiliated only with 
ABC, 6-11 p. m., by size of market and for all markets, for a composite week 
in 1955-56 

[Percent of total time] 























Market ranking | Total 

ee ie a a ee Sa 
| | affiliates 

lto5 6 to 10 11 to 25 26 to 50 | 51 to 100 | 

A. ABC programs: | | 
Option time. 87.2 | 6.6| 817) 71.0] 67.9] 73.7 
Commercial 84.8 | 62.1 77.6 | 64.6 62.3 | 67.9 
Sustaining..._- . 2.4 | 2.4 4.1 | 6.4 5.6 | 5.8 
Other time... 20.4, 366] 184 22.0; 2.2) 21.2 
soe ; = aati cs ie 
Commercial. 19.5 | 32.0 | 14.6 19.2 19.4 18.9 
Sustaining--__. 9 | 4.6 | 3.8 2.8 8 | 2.3 
B. CBS and NBC programs: 1 | vn ws a | =a 
Option time. 2.1 4.1 6 | 1.4 
Other time.___. 7 1.0 3.9 5.4 | 2.7 

C. Total network programs: 
Option time. ; 87.2 64.5 | 83. 8 75.1 | 68.5 75.1 
Other time -- c ; 20.4 \" 37.3 | 19.4 | 25.9 | 25. 6 23.9 
Number of stations reporting. - i | 4} 4 | : 13 7 | 13 | 45 


Source: FCC network study TV station questionnaire. 


TABLE 11.—Time occupancy of network programs on stations affiliated with CBS 
and NBC, 6-11 p. m., by size of market and for all markets, for a composite 
week in 1955-56 

{Percent of total time 


Stations in market ranking 


. et ae ee aT ak iene All 
| markets 
lto5 | 6to1l0 11 to 25 | 26 to 50 | 51 to 75 | 76 to 100 | 
4. CBS and NBC programs: 

Option time__-_. 95.9 95. 4 84.9 87.6 | 80. 5 69.5 70.3 
Commercial 94.0 93.6 | 83.4 86. 2 78. 6 67.9 | 68.0 
Sustaining -_. 1.9 1.8 1.5 1.4 1.9 1.6 2.3 

Other time 31. 31.6 30.7 32. 2 30. 5 27.8 29. 6 
Commercial 29.5 29.7 | 28.3 30.6 28.8 26.1 | 27.1 
Sustaining. - 2.1 1.9 2.4 1.6 1.7 hea | 2.5 

B. ABC programs 
Option time § . 6.7 ae 5.0 9.4 | 7.9 
Other time - 2.5 7.0 2.8 6.3 5.9 8.8 5.9 
C. Total programs: 
Option time 96. 4 05.4 91.5 89.7 85.5 78.9 78.2 
Other time _- 34.2 38.6 33.5 38.5 6.4 36. 6 35. 5 
Number of stations reporting 10 10 31 45 | 44 41 209 


Source: FCC network study TV station questionnair¢ 


The time occupancy of CBS and NBC programs during prime time 
subject to network option on their affiliated stations is even higher. 
In the top 5 markets, they account for 95.9 percent of such time; in 
the next largest 5, 95.4 percent; in the next largest 15, 84.9 percent; 
in the next largest 25, 87.6 percent; in the next largest 25, 80.5 percent, 
and in the next largest 25, 69.5 percent. CBS and NBC programs 
occupy 70.3 percent of the prime time subject to option of their 299 
affiliates, and an additional 29.6 percent of the prime time not subject 
to option. ABC programs are carried in a small proportion of the 
time not occupied by CBS and NBC programs. Altogether, programs 


of the 3 networks account for 78.2 percent of the prime time subject to 
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option on the 299 affiliated stations, and 35.5 percent of the prime time 
outside of option time. In the larger markets the three networks 
account for higher percentages, the percentage being larger as the 
size of the market increases. In the top 50 markets the networks 
account for nearly all of their affiliates’ prime hours subject to option, 
and for approximately one-third of the remaining nighttime hours 
falling outside of option time. Im all markets combined in which 
at least 1 of the 3 networks has a primary affiliate, over 100 markets 
in all, the 3 networks account for over three-fourths of the total even- 
ing time subject to option and for nearly one-third of all the remain- 
ing prime evening hours falling between 6 and 11 p. m. 

Moreover, the networks’ share of the total TV audience in these 
markets is probably even greater than their percentage time occu- 
pancy. In a composite week in 1955, CBS accounted for 41.8 percent 
of the TV audience in markets where its programs were shown, NBC 
for 35.0 percent, and ABC for 25.5 percent (table 12). Incertain time 
segments the audience shares are considerably higher. Because the 
market coverage is not identical for the three networks, their audience 
shares are not strictly additive. For this reason the sum of their audi- 
ence shares in most nighttime hours exceeds 100 percent. Neverthe- 
less, the data indicate that the three networks combined frequently 
account for virtually the entire viewing audience in a large number 
of markets where their coverages are approximately the same. In 
prime nighttime hours, then the three networks can clearly be said 
collectively to have an extremely high concentration in terms of their 
occupancy of program time periods. 


TABLE 12.—Networks’ share of audience in markets where network programs are 
shown, by half-hour segments, 7 p. m. to 11 p. m., for composite week, 1955 


! 
ABC CBS NBC 
Time segment ] i eee | Total 
Shows | Share of| Shows | Shareof}| Shows | Share of 
|per week | audience | per week | audience | per week | audience 








el eicieeereeinemnemnasanaens a =| pe 

















- 
OR os 5 24.6 7 29.9 1 33.3 87.8 
7:30 to 8_. | 6 36.0 6 42.8 7 27.2 106.0 
8 to 8:30....... -.| 7 | 26.5 | 7 42.9 7 35.6 105. 5 
8:30 to 9... 7 | 19.7 | 7 41.5 7 39.3 100. 5 
9 to 9:30... : tee ha 7 44.9 7 33.8 101.4 
9:30 to 10__. 7 20.3 7 44.7 7 32. 5 97.5 
10 to 10:30 3 22.3 7 49.5 | 7 42.6 114.4 
10:30 to 11 1 | 31.6 7 38. 5 7 35.5 104. 6 

lide. &. | ic. meh cn. | 35.0 102.3 





Note.—Share of audience equals: 
Total TV homes tuned into program during average minute 
All TV homes in program area using TV during average minute of program 





Source: Computed from Nielsen data. 


4. Network share of industry revenues, expenses, and profits 


Concentration studios frequently measure the relative position of 
certain entities in an industry in terms of their share of the total or 
net revenues the industry receives in a given time period. Such 
measures are usually characterized by certain ambiguities which make 
them imperfect indexes for purposes of analyzing concentration in 
specific markets. Typically, intineteien comprised of large firms— 
those industries where concentration may be sufficiently high to be of 
public concern—are also comprised of multiproduct firms. For this 
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reason, the revenues neither of the industry nor the large firms it 
contains are often applicable to a single well-defined market.** The 
indexes of concentration are thereby affected by variations in the 
product- or service-mix between the constituent firms and the industry 
as a whole. 
Total and net revenues in the telecasting industry suffer from these 
ambiguities. They are derived from the ‘sale of time and programs, 
from the performance of certain services (such as national-spot rep- 
resentation) for commissions, and from various incidental and sund 
telecasting activities. They, therefore, relate to no specific market but 
to a “bundle” of telecasting activities. However, it may be desirable 
to ascertain the position of networks, individually and collectively, 
in terms of some overall measure reflecting the whole complex of 
telecasting. 
Measured in terms of total telecasting revenues or expenses, CBS, 
NBC, and ABC, collectively, together with their owned and operated 
stations, accounted for approximately 50 percent of the telecasting 
industry in 1955 (table 13); operations of the 3 networks alone ac- 
' counted for 41.8 percent of all telecasting expenses and 37.9 percent 
Pe of total revenues. The 3 networks alone accounted for 22.5 5 percent 

of total profits before Federal income taxes; with their owned and 

operated stations they accounted for 45.3 percent. NBC and its 
; owned and operated stations, the largest single network organization 
measured in terms of revenues or expenses, accounted for 21.4 percent 
of total telecasting revenues, 21.7 percent of total expenses, and 20.1 
percent of total profits. CBS and its owned and operated stations 
accounted for a slightly lower percent of total revenues and expenses 
but for 23.2 percent of total profits. 


TABLE 13.—Television revenues, expenses, and net income before Federal income 
taves, 1955 
































Revenues Expenses Net income before 
Federal income taxes 
Item = patdeesisi a 
Amount | Percentof| Amount | Percentof| Amount | Percent of 
industry industry | industry 
Network qepyiiens: Millions | Millions Millions 
CBS J . $122.0 16. 4 $101.6 17.1 $20. 4 13.6 
NBO......- oa 124.4 | 16.7 109. 8 18. 5 14.6 9.7 
. ABC... i | 33. 2 | 4.5 32.8 5.5 4 3 
; Du Mont-. 2.9 | 4 4.4 7 (1. 5) (.1) 
ae. a 282. 4 | 37.9| 248.5 41.8 33.9 22. 5 
Network operations and | 7 > icaotecuast A ace ane ba 
owned and operated sta- | 
tions: 
CBS.... | 153. 6 20.6 118.7 20.0 34.9 23. 2 
Pe sashccaus saa --} 159. 0 21.4 128. 9 21.7 30. 1 20. 1 
ABC. Gan steal 53.9 7.2 48.3 8.1 5.6 3.7 
Du Mont.....---- seceaasiacll 7.5 1.0 10.0 1.7 (2. 5) (1.7) 
Total- eae 374.0 50. 2 305.9 51.5 | 68.1 | 45.3 
Rest of industry. .......---._-| 370.7 49.8 288. 6 48.5 82.1 | 54.7 
eS Sti | 














Total industry.......__- 744.7 | 100.0 594.5 | 100.0 150.2 100.0 


Source: FCC form 324, 


% The census of manufacturers meets—but does not solve—this problem by assigning 
each firm’s total operation to that industry classification which accounts for the largest 
percent of total revenue. The Federal Trade Commission has recently assigned these firms 
only to industry classifications which account for as much as 50 pereent of the companies’ 
total revenue. Cf. Report of the Federal Trade Commission on 
in Manufacturing, 1935 to 1947 and 1950 (1954). 
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IV. Facrors ExpLtarntnc Networx ConcentTRATION 


The high degree of network concentration of control, revealed in 
the preceding analysis, clearly is not attributable to network owner- 
ship of productive facilities—the usual source of high concentration 
in American industry. The combined tangible asset holdings of 
the 3 networks and their owned and operated stations in 1954 accounted 
for only 26 percent of the total for the telecasting industry; CBS and 
NBC, the 2 largest networks, accounted for only slightly over 11 
percent each. Obviously, the 3 networks accounted for 100 percent 
of total tangible “network” assets, but there is serious doubt that 
such assets comprise a meaningful asset category. The depreciated 
tangible network properties as of December 31, 1955, for CBS 
amounted to $20.7 million, NBC to $19.2 million, and ABC to less than 
$5.0 million.** Over 10 percent of these assets were in the form of 
land, and a much higher percent in the form of buildings; the rest was 
in the form of such equipment as transmission and studio facilities, 
television cameras, sets and props, and related assets. All television 
stations own and operate similar equipment, although on a smaller 
scale. The mere ownership of certain tangible assets, therefore, does 
not appear to be a basic source of the high concentration of control 
enjoyed by networks. 

Nor can such high concentration be traced to network ownership 
and operation of stations. As previously pointed out, networks own 
stations in markets containing from 1 to 4 stations in addition to those 
owned by the networks. Moreover, these are heavily populated 
markets to which the FCC has made substantial additional alloca- 
tions. There is no evidence, therefore, that any one network, or the 
three networks combined, actually control a substantial share of the 
viewing audience by virtue of the number and location of the stations 
they own. It is true, of course, that each of the networks is assured 
access to markets containing from 20 to 25 percent of the total 
national audience through ownership of such stations, and there is 
persuasive evidence that when jointly operated with a network such 
stations are highly profitable enterprises. In fact, in view of the 
heavy losses sustained by network operations as such in the early 
postwar years, it may reasonably be concluded that the profits from 
their stations subsidized the networks’ growth and development to a 
profitable basis. But these station holdings do not, by themselves, 
account for the concentration of control in networking, as evidenced 
by the fact that the smallest of the three networks, ABC, has the most 
favorable collection of station holdings as measured by the rank of the 
markets in which the stations are located. 

Concentration of control over national telecasting by networks, 
then, is not attributable to control exercised through their ownership 
of facilities. The basic sources of high concentration in networking 
appear to be the shortage of TV stations and the market environment 
and commercial incentives supporting network-station affiliation. 
Both of these factors go a long way in explaining why networks are 
so few in number, and hence why concentration is high in terms of 
national television advertising, audience shares, and the time occu- 


7 ABC did not segregate network and station property. Total depreciated network and 
station tangible broadcast property was $7.6 million in 1955. 
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pancy of network programs on most stations. The first factor—the 
shortage of TV stations—is discussed below in connection with the 
problem of new network entry. 

The essential feature of a network is that it possesses the means 
whereby it can deliver for the national advertiser a nationwide audi- 
ence at desired hours. Since the present multiple-ownership rule 
denies networks these means through station ownership, they must 
resort to contractual arrangements with other station licensees. Be- 
cause access to markets is indispensible to networks, they apparent] 
are able to offer station licensees sufficient incentives to obtain suc 
access on a continuing basis through the terms of the affiliation con- 
tract. The nature of these incentives deserves fuller explanation. 

Affiliation brings stations a comprehensive, daily program service. 
It also brings substantial compensation for the carrying of the pro- 
grams and the associated commercial messages. The network program 
service is sufficiently attractive to win for an affiliated station a sub- 
stantial and loyal audience of viewers in the community. Conse- 
quently, the station can usually sell its facilities to nonnetwork 
(national, regional, and local) advertisers at a profit. 

The importance of network affiliation in obtaining nonnetwork 
advertiser support is especially noteworthy. The overall popularity 
of NBC and CBS programing, in particular, insures affiliates of these 
networks. an.audience potential which cannot be matched by other 
stations.in the.same markets. This enables the affiliated stations to 
charge nonnetwork time rates substantially higher than the compa- 
rable rates of other stations in the same community. 

Moreover, a popular network program creates a demand by adver- 
tisers for the commercial announcements in the half minute between 
half-hour network programs, or station “breaks.” Here the advertiser 
has access to a substantial portion of the audience created by the 
previous program, or of the audience tuning into the next program. 
The station selling two announcements ® in the half-minute interval 
between network programs may receive as much in net revenues there- 
from as it obtains from the networks for the previous half hour. 
The network-affiliated station has a greater assurance of selling pro- 
gram adjacencies than an unaffiliated station, and is able to sell these 
announcements at a significantly higher rate. 

The advantages of network affiliation are not limited to the revenue 
side. Station expenses associated with network business are typically 
much less than expenses required in the nonnetwork program por- 
tion of the station’s operation. Thus, theoretically, a station in a 
large market could operate profitably with minimal financial risk if 
it broadcast only network programs and spot adjacencies. 

An indication of the comparative advantage of affiliated stations 
over independent stations may be obtained from table 14 which shows 
relative profitability in 1955 of stations in markets of 4 or more VHF 
outlets. All but 4 of the 30 affiliated stations in these markets were 
profitable, and the median relationship between broadcast income 
(before Federal income tax) and investment in tangible broadcast 
property of the affiliated stations was 90 percent. By contrast, only 
5 of the 16 unaffiliated stations in these markets reported profitable 
operation, and as a group they operated at a loss. 


For example, a 20-second announcement and an 8-second identification. 





Ss OG 


a 


eos ee @ 2 ® 


NETWORK BROADCASTING 197 


TABLE 14.—Comparison of profitability of network affiliated and independent 
VHF stations in markets with four or more VHF stations, 1955 


Network | Independent 


affiliates stations 
is PERCE OE, CUMIN on soc ce coc nccacsqpasscahpusapccalipeaannnanneee 30 16 
Nember operated at @ PTOME 5. kien n dese bi oan n - Ligon pcantncense 26 5 
Number operated at a loss... 4 ll 
B. Average per station: ! 
ID CUI i nina n nistin eet peeeniioaaiann sninddioie eatetmaneniiias aaa $3, 906, 000 $2, 581, 000 
Broadcast expenses............-.--- Spsghtee cdenaebeghiadeeenes $2, 444, 000 $2, 659, 000 
PIPORGRIEE RICO i ib 5 3 ~ Sdn de beep btisn etidetes - open taanehhieesmeee $1, 462, 000 $78, 000 
C. Number of stations, by ratio of broadcast income to broadcast revenue: 
Wiha koeeh be sbicneddbhccacrtchsidobbutateucesactialean teen 4 ll 
0 to 9 percent... ; sahil cocci « sea akbeeond 1 3 
10 to 19 percent... _. : of a csdbacnccdadee one sees ata eee ! 7 2 
20 to 29 percent... b okies se ab do ctaarwnahinlien apbebene el 4 bipsysecen<ppid 
30 to 39 percent___-___- acai = : ; paserael 7 nh 
40 percent and over. ----- bAiodeees win aplahats bh aaa ee ee | Dip swedssisheks j 
Total number of stations_-_--_- ‘ i atts in wg Sa eeaia 30 16 3 
Average ratio of income to revenue- 37.4 (2) d 
D. Number of stations by ratio of broadcast income to depreciated tangible | a 
broadcast property: | a 
BG onsen bhi isce wctinistebihuinn dadutablat bndieclddddae cule tain mee 4 il “ 
0 to 9 percent_.._.- . saat agin a ci aI a le oe 1 1 £ 
10 to 24 percent... .._- ivc5dbeeeaetee Jc Jicladomecceeeane 4 1 ‘as 
DS BOD COU i. oid osm «+ spins benny 4p ohne ade aeee es De ce sadltiinpeoas ae 
650 to 99 percent... 4 ; : rare eee | 5 1 a 
WD to 800 HNN cid. ak keel | 4 2 139 
200 percent and over_ ‘ 4. a einai ere ieee | 10 |. yates ' 
Total number of stations_. deescdae vd 30 16 ; al 
Median return on tangible “broadeast property (percent) .....- o+e--=-| 90 (3) 4 
. ~ ra > Fo Tr Me ttt ‘oe 
! Averages for independents are based on 14 stations, excluding 1 station which began operation in Sep- i 
tember 1955 and a 2d station for which a statement for only 4 months is available. This 2d station is known ” 
from other information to have operated at a loss for the full year 1955, _@ 
2 Loss. ‘@ 
Source: FCC Report Form 324. ' C 
} Se 
Affiliation alone does not guarantee that station operation will be =$ 


profitable. The network, itself, must havea substantial volume of 3 
commercially sponsored programing to make available to its affiliates. 
In April 1954, the number 6f commercial hours sold per week by each 
network were approximately as follows: 


t P c 
* 





Hours 
Cpe hn a Se eee -.... 58% ] 
Pee te ee Ji thn ici dhe cht nee ieee 51% | 
MT is hae, bins vcs in ie scceceicssitibelespne acts tech ainbleieinin dr aie lie 18% 
FO TN ac 5 cassia ciara eile te tnicnas li Maan eel eae 7% ; 
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In addition to the relatively small number of commercial hours sold 
by ABC and Du Mont, the number of stations ordered by sponsors of 
programs on these networks was at least. 25 percent less than the lineup 
of stations on NBC and CBS 

Consequently, exclusive affiliation with either Du Mont or ABC did 
not bring the high financial rewards which accompanied affiliation 
with CBS or NBC. Nev ertheless, stations in the past sought affilia- 
tion with Du Mont and considered such affiliation preferable to inde- 
pendent operation. Similarly, affiliation with ABC has brought sig- 
nificant economic benefits to stations and promises greater rewards in 
the future, as that network increases its schedule of commercial pro- 
grams. 

Many stations located in the less populous and less economically 
attractive markets, even though affiliated with the CBS or NBC net- 
works, have had only moderate financial success. These stations have 
relatively limited access to network programs, since the stations are 
“ordered,” or purchased by network sponsors infrequently. Lacking 
sufficient network programing, such stations have difficulty in attract- 


. 
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ing sufficient national spot adjacencies and other national business. 
Thus, 25 VHF stations located in the smallest network markets, as a 
group, barely operated at the break-even point in 1955, although affili- 
ated with NBC or CBS.“ 

Nevertheless, stations in smaller markets particularly value net- 
work affiliation. For these stations, affiliation often may be the key 
to survival. Network affiliation is itself some indication of the mar- 
ketability of the station. Having a network affiliation, a station is 
in a better position to persuade advertising agencies and sponsors to 
purchase its facilities, and this sales effort of the station supple- 
ments that of the network. Moreover, the station, if intercon- 
nected, obtains sustaining network programs at no direct cost, and 
these programs help to build the circulation of adjacent nonnetwork 
commercial shows. Furthermore, both NBC and CBS have special 
plans in operation,“t which are designed to assist affiliates located 
in small markets. 

Affiliation contracts which unite stations into a network standing 
ready to deliver a national audience during the best viewing hours 
‘an therefore be explained in terms of normal profit incentives—they 
maximize the profitability of stations and are necessary for a net- 
work’s existence. But stations not only desire affiliation with a net- 
work, and willingly clear considerable amounts of time for it, they 
prefer affiliation with a strong over a weak network because it is more 
»rofitable. National advertisers have the same preference. The com- 
bined strength of stations’ and advertisers’ preferences for strong 
networks go a long way in explaining why NBC and CBS, the oldest 
and most successful radio networks, are the strongest television net- 
works. In networking strength begets strength, a fact which in it- 
self makes entry to the industry difficult. 

An important. source of concentration of control over national 
telecasting therefore lies in the commercial incentives underlying the 
network station affiliation contract rather than in the_telecasting 
assets and.properties networks own. The dimensions in which net- 
works’ shares are highest are their program time occupancy of prime 
viewing hours, their share of the total viewing audience in prime 
viewing hours, and their share of total national television time sales 
(both network and national spot). Market shares in all three of 
these dimensions are measurements of the position of networks as 
systems of contractually affiliated stations and, in the case of national 
TV time sales, compounded by contracts whereby networks represent 
certain of their affiliates in the national spot field. 


VY. Propiems or New Network Entry 


The degree of concentration of control in a relevant market varies 
inversely with the number of sellers and their relative size. That is, 
the fewer the number of firms and the less equal they are in size, the 
greater will be the market occupancy of a given number of the largest 
firms. While in the networking industry the inequality in size in 


To a large extent, the absence of network programs is an effect and not the cause of 
the economic problems encountered by these stations, for many of the same factors which 
make these stations less attractive to network sponsors also militate against their purchase 
on a national spot basis. 


“ These stations, moreover, had been on the air for 2 or more years. 
“ See ch. 5. 
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terms of most market dimensions between CBS and NBC on the one 
hand and ABC on the other may be considered an ingredient of high 
concentration, the significant ingredient is the small number of net- 
works. The primary source of the high percentages of time occu- 
pancy, national TV advertising billings, and audience share of each 
of the networks is that there are only three networks. Networking 
is characterized by a high order of “oligopoly.” (That is, there are 
only a small number of large firms, who must take each other’s actions 
into account in setting their own policies.) 

Economic theory has dev eloped no hard and fast formula for 
separating out “oligopoly” market situations into those which may be 
effectively competitive and those which tend toward monopoly. 
Neither has the law. Nevertheless, economic logic argues persuasively 
that when the number of firms in an industry 1s reduced to the point 
that each must consider the retaliation of his rivals to any action it 
takes which affects them, before it takes such action, the industry has 
at that point lost some of its competitive character.* This conclusion 
is greatly reinforced if the barriers to entry are so great that neither 
the fact nor the threat of new entrants holds in check the power of 
the few firms to rationalize such market policies as prices, production, 
profits, rates, and so forth.** As the Attorney General’s Committee 
Report, the most recent comprehensive synthesis of prevailing legal 
and economic logic on this point, puts it: 


From the economic point of view, relative freedom of op- 
portunity for entry of new rivals is a fundamental requisite 
for effective competition in the long run. Without this con- 
clition, it is idle to expect effective competition.“ 


The possibility that new firms may enter into an industry is there- 
fore a significant indication of the extent to which the industry is 
competitively structured. What are the possibilities of new entry of 
firms into national television advertising at the network level? There 
appear to be a number of serious barriers, of both a technological and 
an economic nature, to the entry of new national networks. It should 
be emphasized that the discussion is focused on the possibility of entry 
of a fourth national interconnected network, rather than of special- 


ized and more limited networks, such as NTA, Program Service, and 
the Sports Network. 


A. TECHNOLOGICAL LIMITS ON ENTRY 


The primary limitation on network entry is set by the VHF fre- 
quency spectrum. As of mid-1956, the top 100 markets in terms of 
popul: ition contained only 258 TV stations, too few for even the 
existing 3 networks to have a primary affiliation in ev ery market. As 
shown earlier (table 6) the nighttime program hours of present net- 
works are sufficient to occupy 68.6 percent of the total available hours 
in all 3-station markets and more than 100 percent « oF the total available 
hours in all 2-station markets. Six of the top 25 markets had only 
2 VHF stations or less (as of mid-1956) and of =e top 100 markets 


“ Cf. Edward H. Chamberlin, Monopolistic Competition, p. 52. 


“Report of the Attorney General's National Committee To Study the Antitrust Laws 
(1955), pp. 320, 326-327. 
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only 48 had 3 or more stations. It is clear that unless UHF can be 
made competitive with VHF, the technical limitations to the number 
of possible VHF stations preclude the entry of new networks having 
primary affiliation with stations in most of the top 100 markets of 
the country. Potential networks, therefore, cannot look to future 
increases in stations as a means of reaching on a regular basis a 
substantial portion of the national audience. 

In fact, if all present station allocations were taken up, a fourth 
network would have access to only 12 of the top 20 markets through 
a VHF or equally competitive UHF affiliate, to only 3 of the next 
largest 20 markets, to only 4 of the next largest 23 markets, or to only 

19 of the 63 large markets in the top 100 designated by CBS or NBC 
as basic required (table 15). 


TABLE 15.—Availability of VHF of equally competitive UHF facilities to a 4th 
network in 63 basic markets * 


Number of basic markets in which a VHF or equally 
competitive UHF facility is— 














Basic markets Available | 
Available Available after trans- 
now or after mitter shift Not avail- 
in near deinter- of station in able 
future 2 mixture 3 a smaller 
market 4 
— — a — ee | ee ee — 
Top 20 basic markets____- ; a 12 1 3 4 
Basic markets, 21 to 40__- So eee 3 1 1 15 
Basic markets, 41 to 63-_.- 4 2 | 0 17 
Total. -_- 19 | 4 | 4 36 


1 Markets designated as ‘‘ basic required”’ markets by CBS or NBC. All are in the top 100 markets. 

2 Station on the air; CP granted but station not on the air yet; che annel being contested in comparative 
hearing, etc. 

3 Assuming deintermixture is carried out. 

‘Assuming transmitter shift is approved by Commission. 


This situation may possibly be ameliorated somewhat by Commis- 
sion action (such as deintermixture)** but the technological obstacles 
to entry in networking will presumably remain substantial until such 
time as the UHF portion of the spectrum can be fully developed for 
television use. Thus, assuming that the existing deintermixture pro- 
posals are all carried into effect in the manner which would provide 
the largest number of competitive facilities, there would be only 
16 markets in the top 25 markets of the country with 4 or more equal 
competitive facilities, 19 in the top 50, and 27 in the top 100 markets. 

Furthermore, it is clear that potential networks cannot enter the 
industry so long as concentration among the existing 3 networks in 
terms of prime “hour time occupancy and nighttime audience shares 
remains at anything like present levels. Since the station facilities 
for telecasting are not likely to expand greatly in the near future, all 
networks must rely more or less on a common “fixed plant” of stations. 
Hence, any nationwide access to existing stations made by a new net- 





“The FCC has nnder consideration a policy of deintermixing UHF and VHF in some 
markets where UHF cannot compete with existing VHF stations, thereby placing stations 
in such markets on a more competitive basis. 

“ This estimate considers as markets with equal competitive facilities those with 4 or 
more VHF stations, 4 or more UHF stations, or 4 or more stations if the UHF stations 
are network owned and operated. 
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work must be at the expense of existing networks. In short, even if 
the number of networks was not sufficiently small to make network 
business policies interdependent, the necessity of jointly using many 
station facilities would force them to recognize such interdependence. 

The existing contractual arrangements between stations and net- 
works, taken in conjunction with the shortage of TV facilities out- 
lined above, further limit the access potential networks have to stations 
in many important markets where there are less than four competitive 
outlets. The nature of the services networks sell makes it very difficult 
for a network to enter the industry by slowly and incrementally gain- 
ing access to a national audience. Advertisers of products distributed 
nationally prefer advertising media which reach a national market. 
As indicated elsewhere in this report,” most network advertisers desire 
to order substantially more than 100 markets during the prime view- 
ing hours. A reasonable conclusion is that advertisers do not consider 
a growing network having half the desired coverage as good a buy— 
even at half the total cost—as an entrenched network having all the 
desired coverage. Demand for national coverage is highly “discon- 
tinuous.” Similarly, as already pointed out, stations prefer an affilia- 
tion with a strong, established network over one with a potential net- 
work. Accordingly, the potential network must attain the status 
of existing successful networks before it can compete with them on an 
equal footing for advertising revenues and for station affiliations in 
important markets. There are no reasons for believing, in view of 
the preferences stations and national advertisers have for strong exist- 
ing networks outlined above, that either would shift its patronage from 
an existing to a “potential” network—especially when the potentiality 
that the prospective network will in fact materialize is low. 


B. ECONOMIC LIMITATIONS ON ENTRY 


Technical limitations are not the only barriers to entry. There are 
probably certain economies of large-scale operation in networking 
which the Network Study Staff has not explored. If they exist, they, 
of course, raise the cost of entry. However, the A. T. & T. basic line 
and station connection charges—one aspect of this problem—have been 
analyzed. These rates (table 16), however justified they may be on 
the basis of cost, tend to deter the entry of new networks. Even more, 
they substantially disadvantage existing networks which cannot avail 
themselves of 8 consecutive hours of daily service. Such a network, 
or potential network, telecasting a television signal of 1 hour daily 
would incur an approximate monthly cost of $34.50 (30 days x $1.15) 
per airline-mile and a connection charge for each station connected. 
Thus, if a hypothetical network were telecasting a 1-hour program 
daily from New York to Boston, the applicable charges would be as 
follows: 

For video and audio interchange facilities (190 airline-miles x $34.50)_ $6, 555. 00 


For video and audio station connections (maximum applicable, 2 x 
WOOO. iin i i etl ee Se Sa ee ee 1, 110. 00 


Combined charges..........2.....«. mages a eae 7, 665. 00 


@ See ch. 9. 
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TABLE 16.—A. T. € T. basic TV rates for 8-hour consecutive use and for 
occasional service, 1957 





Rate for 
inter- Rate for each 
exchange station 
channel per | connection 
airline mile 
os 
VIDEO ONLY | 

Monthly service (rate per month): 
isch conkighinas sume dnedeewdacehecse tien . $35. 00 $500. 00 
Average cost per hour !_____- pets 4.375 | 62, 50 
1 additional hour daily consecutive with 8-hour period. ee ee 2.00 35. 00 
1 additional hour daily not consecutive with 8-hour period...............| 4.00 70. 00 

Occasional service (rate per individual use): 

1 hour or fraction thereof (single use)....................-............. 1.00 2 200. 00 
Cost per hour per month (if used 1 hour daily).................-..-...-..| 30. 00 500. 00 
Each additional consecutive 15 minutes....................--. 26 i. jnmaul 
| 
VIDEO AND AUDIO (TELEVISION) 

Monthly service (rate per eae: | 
enamine babi 39. 50 555. 00 
PO ee Wer ROO soc ce et eS AEE Ae asc i ea | 4. 9375 | 68. 375 
Additional hours daily; c onsecutive with 8-hour period or - ith the Ist 

hour of any period not consecutive with 8-hour period: 
A BEET RE ees boi ey Ta eee AES Ts See ees 2. 2 38. 00 
I i 5 on sd ds arp gaa ain tap hr aeanbee 2,15 37.00 
Remaining nours, each - - -- scsi Gubee ee seneee bi cab ce Sacewet 2.10 37. 00 
Not consecutive with 8-hour period... .- Rien . | 4.10 | 72. 00 

Occasional service: 3 F 
1 hour or fraction thereof... ---- wh cwenben ceaesessel 1,15 4 220. 00 
Cost per hour per month (if used 1 hour daily)----.--------- 2-2-2222... 34.50 | 555. 00 


— a ————— — —- - 1 
1 This average is computed and does not appear in the filed tariffs, 
2 Plus $10 per hour. 
§ Te tariffs under video and audio do not show the rates for occasional use; they are obtainable from the 


| 


separate video and audio tariffs. Rates are for individual usage. 


4 Plus $11.75 per hour of use, subject to maximum of $555.00 
Source: Tariffs filed with FCC for monochrome television. 


The charges for the same 1-hour show telecast by a network which 
contracted for the 8-hour service would be substantially less. To 
make the necessary comparison, a computed average hourly rate is 
used.*® On this mathematical basis, the hourly rate under the 8-hour 
contract service connecting the same 2 points is as follows: 


For video and audio interexchange facilities (prorated) (190 X$4.9375)_ $938.12 
For station connection (prorated) ($69.875 x 2)-------------------- 138. 75 


III 3 ss snsaies Ridheninshd ate tei alec anbicaillyitaiis inane leak tniembondbiaiaan 1. O76. 87 


Thus on this prorated basis the hourly rate under contract service 
for connecting New York and Boston for 1 hour daily would amount 
to $1,076.87 as compared with a charge of $7,665.00 on the occasional 
use basis. 

Another comparison may be drawn between the monthly charge for 
1 hour use daily between the same 2 points and the total 8-hour con- 
tract charge. As compared with the occasional-use charge of $7,665.00 
for 1 hour daily use, the contract charge would amount to $8,615.00, 
or only $950.00 more for 8 consecutive hours daily use on the monthly 
contract basis. 

In short, in the example given, the rates are such that a network 
broadcasting about 114 hours daily would incur as high a monthly 
service charge ” as a network telecasting 8 hours of consecutive pro- 


. This average is derived simply by prorating the 8-hour contract charge to an hourly 
asis. 

It should be noted that the maximum charges for occasional use are those set by the 
8-hour contract rate. Thus, an occasional user is not required to pay more in the aggre- 
gate than if he contracted for the 8-hour service. 
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grams. The A. T. & T. service charges are, therefore, a substantial 
barrier to gradual entrance to the network industry. 

A potential network encounters similar diseconomies of scale with 
respect to program costs per viewer. ‘The cost of producing a given 
program is independent of the size of the audience it reaches. Yet 
a small network with access to a small audience must produce shows 
of the same caliber as large networks with access to large audiences, 
in order to compete with them effectively for viewership in the mar- 
kets to which they do have access. The program costs per thousand 
viewers of good programs reaching small audiences are higher than 
that for equally good shows reaching large audiences. Advertisers 
prefer to patronize networks which offer the lowest cost per thousand. 
They, therefore, generally prefer CBS and NBC over ABC, and 
would presumably prefer all the three existing networks over a fourth 
potential network seeking entry to the network industry at a higher 
cost per thousand. The program costs per thousand, for equally good 
programs, are higher for small and incomplete networks having affili- 
ates in a limited number of markets than for networks with a lineup 
of affiliates which assures them access to a national audience. Sig- 
nificant economies of scale in program production, like those in 
A. T. & T. service charges, are economic barriers to the entry of new 
networks. 

An essential ingredient of a workably competitive market is that 
high rates of return attract new entrants. Between 1950 and 1955, 
total profits in the networking industry grew ata rapidrate. In 1950, 
all networks, excluding their station operations, incurred losses. By 
1955 (table 15), the combined network profits before Federal income 
taxes of ABC, CBS, and NBC reached $35.5 million, with CBS and 
NBC accounting for all except $0.5 million; net profits for the 3 net- 
works and their owned and operated stations reached $70.6 million, 
of which CBS and NBC accounted for $65.1 million. As network 
profits have increased, the number of networks has actually declined. 
This has occurred in spite of capital costs of entry, which are not 
excessive in comparison with many other industries.” How the profit 
rate in the network industry should be computed raises important 
questions of accounting theory, the answers to which qualify the in- 
terpretation generally given such rates in financial analysis. For 
example, the rate of return on network tangible property in 1955 was 
very high, especially for CBS and NBC which earned rates of 99 and 
88 percent, respectively. But tangible assets, network spokesmen have 
indicated, are not appropriate bases for calculating rates of return 
in networking. Networks maintain a high degree of liquidity and 
incur sizable future commitments on talent and programs; both must 
be considered a part of the investment base and a part of the price of 
entry. For this reason, rates of return calculated on the basis of total 
equity (total assets minus total liabilities) are praveny more relevant. 
However, even when this larger base is used the resulting rate of 
return for the networks as a whole in 1955 was high (table 17), and 
the pattern of differential rates among the networks points up the 
inability of new entry to provide the necessary check on the level of 
these profits. 

% The total assets of the NBC television network in 1955 amounted to only $71 million, 
of the CBS network to only $67 million, and of the ABC network to probably no more than 
$20 million. The capital costs of entry to networking are low in comparison to many 
industries containing a larger number of firms. 

97927—58——15 
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TABLE 17.—Networks and owned and operated stations: Rate of return on total 
investment in tangible property and on equity, 1955 
































| Rate of return 
Depre- ciple antea 
ciated Equity Income | | 
investment |On tangible|On equity 2 
| property ! 
Millions Millions Millions Percent Percent 
CBS and NBC network operations___-___- $39.9 $87.0 $35.0 87.7 40.2 
SOE ee ear ay See 20.7 46.5 20. 4 98. 6 | 43.9 
| a ee ie, al 19.2 40. 5 14.6 76.0 | 36.0 
BI did. si nda a cock (3) 12.0 | OW date ee ckse 4.2 
I acto ncanditeieicentes aowiaetel Pk re A cisepnnetitdionns | SI OF obbtciectite Lady d—= + gems 
CBS and NBC—owned stations... ME Woccsce te | 30. 1 Me foe easacee 
CBS (4 TV stations). _..__. Bidises seh O39 hiss a55sd | 14.5 OR ih cen eee 
NBC (5 TV stations).......___- eS  * ol ee ponent 15.6 EEO lasvienscnaeee 
ABC (5 TV stations) _____- ; biel (3) eine eae Be fon sl dol eek tn Sci wade 
Du Mont (2 TV stations) _.___- ks Cie ttt eee | nk eeiahest acalaae 
CBS and NBC plus 9 owned stations__-_- DT iecnnsvecsss 65. 1 Bee 8 Whicneacaseee 
CBS plus 4 TV stations___-.__._.._- ; BFE cscs adetsocel 34.9 ISD, Si his cncadscet 
NBC plus 5 TV stations.............-...-| a Ee 30. 2 TE ocescccoase 
ABC plus 5 TV stations...._............-- 7.6 pes kaeh sede 5.6 Wee LAdsin ccd 
Du Mont plus 2 TV stations. ..........- . @) | sana I adie CR ih nin mencsaie dali 








1 Net income before Federal income taxes divided by total investment in tangible broadcast property. 

* Net income before Federal income taxes divided by equity (total assets minus total liabilities), average 
of Dec. 31, 1954, and Dec. 31, 1955. 

3 Not available. 

4 Ceased network operations September 1955. 


Source: FCC Annual Report Form 324, except for data on equity which were obtained from a question- 
naire of the FCC Network Study Staff, 


By 1955 CBS’s rate of return on network net assets had reached 
44 percent, and that of NBC 36 percent. Both had a lineup of affiliates 
that gave them access to virtually all the important markets in prime 
evening hours. Meanwhile, as ABC’s clearance situation gradualh 
improved, its rate of return, negative from its organization through 
1954, rose to the moderate level of 4 percent of its network net assets. 
Du Mont, on the other hand, unable to obtain clearance for as much 
as one-third of its program time on a live basis, incurred ever-increas- 
ing losses from 1948 to 1955, when it finally ceased operating as a 
network altogether. Because Du Mont could not obtain clearance, it 
lost talent, advertising accounts, and incurred very high per hour 
A. T. & T. cable and station connection charges." Clearly the pros- 
pects of following the path of Du Mont would induce no new entrants 
to networking; it is doubtful that the prospects of emulating ABC 
would yet do so. But, even to attain this level of profitability, a po- 
tential network would, at the present, have to grow almost completely 
at the expense of CBS, NBC, and ABC. Few stations would clear 
for it at the expense of CBS or NBC, and if many cleared at the 
expense of ABC, there probably would still be only three networks. 
As Du Mont put it, the existence of 4 competing networks requires 
that the top 100 markets in the country have 4 or more competitive 
stations.* However, Du Mont would have continued networking had 
there been 4 competitive stations in the top 50 markets.* As it was 


5! Based on data for the week of April 14, 1954, Du Mont had to pay $89,000 monthly 
in 1954 for use of cable to reach 41 cities. Had it used the cable 8 hours per day 30 days 
per month the total hours of usage would have amounted to 9,840 hours; Du Mont was 
actually able to use the cables only 736 hours. It could not begin to take advantage of 
the 8-hour consecutive-use rate, which is proportionately considerably lower than the rate 
for occasional use. 

52 Status of UHF and Multiple Ownership of TV Stations, hearings before the Subcom- 
mittee on Communications, Interstate and Foreign Commerce Committee, U. S. Senate, 83d 
Cong. 2d sess. (1954), p. 228 ff. 

% Information supplied to the Network Study Staff by Dr. Allen B. Du Mont. 
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pointed out earlier, only about 27 of the top 100 markets, and 19 of 
the top 50, are likely to have 4 or more competitive stations in the near 
future. 

VI. Summary Aanp CONCLUSION 


This chapter has been concerned with the extent to which there 
exists a concentration of control by networks within the telecasting 
industry, and with the implications of such control as exists for the 
effectiveness of competition in the industry. 

The first step in measuring concentration is to determine the rele- 
vant market or markets in which the networks operate. The essential 
business function of a television network is the provision of a national 
advertising medium. Among national advertising mediums, television 
is the only one which makes it possible to convey the advertising mes- 
sage through a combination of sight, sound, and motion. Television 
is sufficiently distinct from, and noncomparable to, radio, magazines 
and other national mediums that most national advertisers look upon 
television as a complement to, rather than as a substitute for, their 
other forms of national advertising. The most appropriate “market” 
in which to measure network concentration is therefore the national 
television advertising market. 

The national television advertising market includes expenditures 
for programs and for the purchase of time, either in conjunction with 
the programs or in the form of announcements between programs. In 
addition to the networking system, advertisers may obtain national 
television exposure on a national spot basis from a composite of indi- 
vidual stations. The concentration of control in this market which the 
network companies have by virtue of their ownership of stations is not 
high. The networks have contractual relationships with affiliated sta- 
tions that permit them, in effect, to act as the sales agent for the affili- 
ates in connection with network-time sales. Networks also act as sales 
representatives for a small number of affiliated stations in connection 
with national spot sales. The concentration of control by networks in 
their capacity as both owner and sales agents is comparatively high; 
collectively, the 3 networks account for close to 70 percent of national 
television time sales, with the 2 largest of the 3 networks, CBS and 
NBC, accounting for over 60 percent. 

Network concentration can also be measured in other relevant mar- 
ket dimensions. In terms of their share (by ownership) of total in- 
dustry assets, total industry revenues, or the production of programs 
shown on the network, network concentration 1s not particularly high. 
In terms of one significant measure—the proportion of network pro- 
grams during prime evening hours on television stations throughout 
the country—network concentration is very high. During the 3 eve- 
ning hours subject to network option, for example, the 3 networks ac- 
count for 77.8 percent of the total programs carried by commercial 
TV stations. 

Networking profits, notably those of CBS and NBC, have risen to 
high levels in recent years. In markets with a few firms and high 
profit levels, the entry of new firms is essential as a means of insuring 
a more effectively competitive situation. In the case of network tele- 
vision, however, there are major obstacles to the entry of new firms. 
These barriers arise in part from the nature of the network-station 
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affiliation arrangements and the mutual benefits derived therefrom, 
from the existing structure of A. T. & T. rates for interconnecting sta- 
tions, and from certain economies of large-scale operations in network- 
ing. The principal factor, however, accounting both for the high 
concentration in networking and for the effective barriers to the entry 
of new networks is the shortage of competitive TV station facilities in 
the VHF spectrum. There is little prospect that a new national net- 
work can gain entry and approach the size of the existing networks 
until there are at least 4 comparable facilities in the top 50 markets of 
the United States. Under currently considered modifications of the 
table of assignments, it is unlikely that there will be more than 19 such 
markets in the top 50, or more than 27 in the top 100, in the near 
future. 

These factors suggest that, absent a major technological change in 
the nature of the television industry or in the form of telecasting , net- 
working will continue to be characterized by a high concentration 
of control in the hands of a small number of firms enjoying substan- 
tial profits. It is possible that a 2-firm industry may be characterized 
by vigorous rivalry and a 10-firm industry may, through conscious 
parallelism or overt agreement, be tantamount to a monopoly. Never- 
theless, economic theory argues persuasively that, up to a point, the 
lower the degree of concentration and the more numerous the firms, 
the greater the possibility that the firms will behave as competitors. 
When concentration is high and sellers are few, each seller is so con- 
strained to consider possible retaliation from rivals to any competitive 
action it may take that it frequently pursues a live-and-let-live policy. 
While competition may, in fact, govern such industries, there is no 
strong presumption that it will. Hence public policy is concerned 
over high concentration and fewness of sellers in industries left to the 
regulatory forces of competition. 

It must be borne in mind, however, that the networks are part of 
a larger television market, in which they are in competition for na- 
tional advertisers with the national spot system of advertising made 
up of stations, national station representatives, and independent pro- 
gram suppliers. Also, while the prospects are slight of the entry 
of new national interconnected networks on a scale comparable to 
ABC, CBS, and NBC, there is a greater prospect for the development 
of more limited or specialized “network” or network-type organiza- 
tions such as NTA, Program Service, and the Sports Network. While 
the existing degree of network concentration in the national television 
advertising market is high, whether or not the present structure of 
networking is compatible with the public interest in an effectively 
competitive television system cannot be conclusively determined until 
the possibilities of greater competition from national spot and special- 
ized networking systems are examined. This is done in subsequent 
chapters. The above analysis, however, highlights the fact that the 
public interest in a workable system of competition can best be pro- 
moted by encouraging competition between network and national spot 
television. In this connection, the network practices in affiliation, 

rates, option time, compensation, and other relationship with affiliated 
stations, since they bear directly on the ability of other groups to com- 
pete effectiv ely with the networks, clearly play a vital part. 








CHAPTER 5 
NETWORK PRACTICES: AFFILIATIONS 


I. Inrropucrion 


Three network organizations (ABC, CBS, and NBC) currently 
offer'a regular, continuing national telecasting service.t This service 
is provided through the interconnection of stations, a few of Which are 
owned by each network but most of which are independently owned 
and affiliated with the network. The terms and conditions of affilia- 
tion are defined in an affiliation contract entered into between the 
network organization and each of its affiliates. 

This chapter will deal with the network’s selection of affiliates and 
with certain significant aspects of the affiliation contract, including 
the right of first call and territorial exclusivity and the duration of 
the affiliation contract. Succeeding chapters will discuss other major 
elements of network-station relationships such as option time, network 
rates, compensation arrangements, and interconnection problems. 


A. POLICY ISSUES 


Affiliating with a network has highly significant effects onthe oper- 
ation of a station. It determines in substantial measure the program 
service which the station offers the public. It also determines in Targe 
measure the economic well-being of the station. Consequently, most 
stations consider network affiliation their most important single asset, 
next to their Commission license. 

The importance of network affiliation to station operation empha- 
sizes the need for a searching appraisal of network affiliation prac- 
tices. The broad policy issue is whether these practices properly serve 
the public interest. More specifically, attention will be directed to the 
following criticisms of network practices which have been raised in 
hearings before the Senate Interstate and Foreign Commerce Com- 
mittee and before the House Judiciary Committee (Antitrust Sub- 
committee) : 

1. That networks are arbitrary and discriminatory in the selec- 
tion of affiliates; that they have used criteria for affiliation which 
are contrary to the public interest; and that they have discrim- 
inated against UHF stations and against stations located in 
smaller markets; and 

2. That network policies and practices with respect to the right 
of first call and territorial exclusivity have been so restrictive 
as to be against the public interest. 

In addition, consideration will be given to the proposal of Westing- 
house Broadcasting Co., among others, that the Commission rules be 

‘In addition, NTA, the Sports Network, and Program Service are organizations which 
have recently entered the networking field. In the main, however, this chapter will deal 
with the practices of the three national networks which have been in the field since 1948. 


207 





4sa8042. 2.44 


, Tee ect 





208 NETWORK BROADCASTING 


amended to permit stations to contract for a longer affiliation term than 
the 2-year maximum currently in force. 

Each of these policy issues will be discussed in a separate section, 
as follows: “Selection of Affiliates,” “Duration of Contract,” and 
“Right of First Call and Territorial Exclusivity.” The materials 
in each section include: The background of present Commission rules; 
a description and appraisal of network practices ; proposals for changes 
in these practices; and recommendations of the Network Study Staff. 


II. Sevecrion or AFFILIATES 


A. AFFILIATION AND THE CHAIN BROADCASTING RULES 


The chain broadcasting investigation (1938-41) culminated in the 
adoption of Commission rules which, for the first time, regulated net- 
ant aye hl contractual arrangements. These rules were the out- 
growth of the Commission’s findings that certain network practices 
seriously impaired competition in the radio field and thereby prevented 
the development of an industry structure which would best serve the 
public interest. 

One of the practices which the Commission interdicted was exclusive 
affiliation. NBC and CBS, by contractual arrangements with their 
radio affiliates, had prevented the great majority of them from broad- 
casting programs of any other national network. The Commission 
said : 

The evidence is convincing that the purpose, as well as the 
effect, of exclusive affiliation, is to prevent the growth of 
other national networks.’ 


Through such exclusivity, NBC and CBS effectively prevented other 
networks from obtaining access to many important markets with lim- 
ited outlets. In addition, such exclusivity generally restrained sta- 
tions from the opportunity to select programs in the public interest 
from more than one network. 

Accordingly, the Commission, in 1941, prohibited radio stations 
from binding themselves by contract to serve as exclusive affiliates of 
any network. Subsequently, in 1945, the Commission applied the 
same rule to television. The rule (sec. 3.658 (a) ) specifies that: 


Exclusive affiliation of station. No license shall be granted 
to a television broadcast station having any contract, arrange- 
ment, or understanding, express or implied, with a network 
organization under which the station is prevented or hindered 
from, or penalized for, broadcasting the programs of any 
other network organization. (The term “network organiza- 
tion” as used herein includes national and regional network 
organizations. See ch. VII, J, of Report on Chain Broad- 
casting. ) 


While thus prohibiting contractual exclusivity, the Commission left 
networks broad latitude in the affiliation process. They have been 
free to establish the general criteria for affiliation; to determine the 
markets considered suitable for inclusion in the network structure; 
and, within these markets, to choose among stations for affiliation. 


? FCC Report on Chain Broadcasting (1941), p. 51. 
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B. DESCRIPTION OF NETWORK AFFILIATION CRITERIA 


In selecting affiliates, a broad objective of the networks is to provide 
an advertiser with the potentiality of access to practically all television 
homes at a reasonable cost. To implement this general aim, networks 
have developed various specific affiliation policies and practices. 


1. Choice of markets 


The affiliation process, conceptually, involves two interrelated deci- 
sions : a determination as to whether the market served by the potential 
affiliate merits a place in the network; and, in the case of markets 
served by several stations, a selection among the stations. Among the 
or questions to which networks seek answers in selecting mar- 
sets are the following: 

Viability of the markets—What is the economic potential of the 
market? Is its population and business activity expanding or de- 
clining? If the circulation added by the new affiliate partially dupli- 
cates existing network circulation, how will advertisers weigh such 
duplication as against the advantages to be derived from the addi- 
tional coverage of the market? In short, is there likely to be suf- 
ficient demand by network advertisers to warrant inclusion of the 
market in the network ? 

Effect on other affiliates in the area—If the outlet in the market 
will overlap the areas of other nearby affiliates, to what extent will 
this diminish the circulation credited to the other affiliates? Since 
circulation size influences the network rate, will the lesser circulation 
to be credited to other affiliates require a reduction in the rates of 
these affiliates? Or a more likely consideration, will the addition of 
the new affiliate decrease the possibilities of future rate increases for 
the other affiliates in the area? What effect will this have on the rev- 
enue potential of the network? What will be the impact on the 
network’s relations with existing affiliates in the area? 

Profit potential—Will affiliation yield sufficient additional revenues 
to cover all the costs associated with affiliation, and yield a profit to 
the network? The most significant cost of affiliation is the inter- 
connection charge. Accordingly, a very important consideration is 
whether substantial interconnection costs would be involved in the 
affiliation. This, in turn, raises the issue whether these costs can be 
shifted in part or in whole to the affiliate. For example, can the 
affiliate provide its own interconnection facilities, or is the station 
willing to pay A. T. & T. directly for interconnection? Alterna- 
tively, can the compensation terms be so arranged that the network’s 
risk in affiliation is minimized? Further, at what rate can the facili- 
ties of the new affiliate be sold? Will the rate yield sufficient revenues 
to the network, in combination with the compensation arrangements, 
to make affiliation profitable, particularly if the demand for the 
market by advertisers is uncertain ? 

These and other pertinent questions involved in piecing together 
an efficient network market structure have been systematically studied 
by the networks, and “ideal” or planned networks have been formu- 
lated on paper. A brief description of these plans is helpful in 


illuminating the process of selecting markets for inclusion in a 
network. 





= 


sana ri iiaw 


aa 8 
Se 


t 





210 NETWORK BROADCASTING 


(a) Planned networks.—In the early period of the development of 
television, from 1948 to 1952, the networks’ choice of markets and of 
stations within these markets was sharply limited. The limitations 
resulted from the Commission’s general freeze on authorization of 
new stations pending final determination of television assignments on 
a nationwide basis.’ Toward the end of 1951, with the thawing of 
the freeze in sight and in anticipation of a flood of new stations in 
markets throughout the Nation, NBC and CBS began to plan their 
future systems. * This planning continued for approximately 18 
months and resulted in Sicsoietieeh of the present-day organizations 
of these networks. Subsequently, the networks have continued to re- 
examine and modify the specifics of their planned network systems 
as experience dictated. 

The starting point, in the case of NBC, was a staff research study 
of 351 markets throughout the Nation. Included were the following 
groups: All 168 standard metropolitan areas listed in the 1950 census 
of population; 80 other markets where NBC had a radio or TV affili- 
ate; and 109 additional markets of over 25,000 population. Various 
statistical data were assembled for evaluation of these markets; these 
included metropolitan area population, effective buying income per 

capita, retail sales, and actual and projected total number of families 

and TV-set owners within the estimated service area of existing or 
future stations in all markets studied. Overlap of station service 
areas and whether a market could be effectively covered by a station 
in another market were also considered. Based on this statistical 
spalyats, markets were classified as “essential,” “desirable,” and “pos- 
sible.” 

A total of 77 television markets were defined as essential. These 
included: (1) 42 markets ranking within the first 50 metropolitan 
areas (the other 8 were disqualified because they were considered to 
be effectively within service range of stations located in larger mar- 
kets); (2) 30 markets estimated as having 150,000 or more families 
within the service areas of TV stations in these markets; and (3) 5 
markets which did not fit either of the above criteria but were consid- 
ered significant from a geographical or regional standpoint. Stations 
in these 77 essential markets, it was estimated, would potentially cover 
two-thirds of the total families of the country. 

From the NBC standpoint, particular significance was attached to 
these “essential” markets. They were viewed as the core of the net- 
work system, capable of pr oviding the bulk of NBC’s future revenues 
and income. It was, therefore, deemed essential that the network be 
represented by a local outlet in each of these markets, and the net- 
work’s station relations personnel were advised to be aggressive in 
seeking affiliation in these markets. Moreover, from these 77 markets 
were selected approximately 55 “basic” or “must buy” markets which 
advertisers have been required to order as a condition of purchasing 
the NBC network. 

A second group of 53 “desirable” markets was selected, with each 
market having at least 100,000 population in the metropolitan area, or 
a minimum of 100, 000 families in the TV service area. It was esti- 
mated that the 53 desirable markets would add coverage of 15 percent 


® See ch. 2. 
‘The Network Study Staff has not ascertained whether ABC and Du Mont made similar 
plans. 
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of the Nation’s families and that the essential and desirable markets, 
totaling 130, would reach 80 percent of all families. The cost to the 
advertiser of the desirable markets was projected at 20 percent of the 
cost of a network of 130 stations, and, while the cost-per-thousand of 
the desirable markets in terms of potential viewers would be substan- 
tially higher than that of the essential markets, the total cost for the 
combined groups was considered competitive. 

The view was advanced that it would be economically sound for the 
network to have an affiliate in each of these desirable markets. The 
stations could be affiliated on the basis of the standard contract, with 
the network paying interconnection costs and the stations contributin 
to interconnection costs by waiving compensation on the standar 
number of free hours.® 

The 1380 essential and desirable markets were described as the net- 
work in the sense of serving the needs of most national advertisers 
and of providing a profitable basis for operation. However, NBC did 
not plan to limit itself to 130 affiliates. It was anticipated that indi- 
vidual advertisers, for a variety of reasons, would be willing to pur- 
chase other smaller markets and that this demand would enable the 
network to affiliate profitably in a number of these markets. 

A total of 81 markets were tentatively listed in the “possible” 
category. They were so designated on the basis of one or more of the 
following factors: The market would add some significant net circu- 
lation or unduplicated coverage to the network, and would justify 
ultimately a network hourly rate of $100 or more, which was con- 
sidered the economic minimum. Each market would include a com- 
munity of 25,000 population or more,® with the exception of 13 markets 
of less than 25,000 in which the network had a radio affiliate. A 
television station operating in the smallest of these markets, it was 
estimated, was capable of reaching 21,000 television sets on an undupli- 
cated basis. In determining whether affiliation with stations in these 
possible markets was feasible, the network computed the cost of 
adding each possible market to an interconnected network of the 130 
essential and desirable markets, including the cost of interconnection, 
kinescope costs, and service charges, and made a judgment as to whether 
the anticipated traffic, revenues, and compensation from the possible 
station would offset these additional costs. On balance, a possible 
market was to be considered for affiliation if the network could realize 
a profit on a cash, or out-of-pocket basis, and if, in addition, the 
market would carry its share of the overhead. As a rough index, 
the market was to be required to yield a 30 percent margin on gross 
sales after discounts, commissions, interconnection costs, license fees, 
and station compensation. 

In the case of many of these stations it was expected that the stand- 
ard contract would not yield the network sufficient margin to justify 
affiliation. Accordingly, it was recommended that terms more favor- 
able to the network be required as a condition of affiliation in these 
possible markets. Typical of such concessions were station payment 
in part or in whole of interconnection costs, a lower than standard 


compensation formula, and waiver of a greater than standard number 
of “free” hours. 


5 For a discussion of the compensation aspects of the affiliation contract, see ch. 8. 
* While the particular community in which a station might be located was of this popula- 


tion size, the station’s effective coverage area would include a substantially greater 
population. 
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In large measure, the NBC network has developed as planned in 
1951-53. Certain markets which the networks slonned to include 
were dropped because experience demonstrated that they could be 
reached effectively by affiliates in larger markets. In a few markets 
having only one VHF station, the network failed to obtain primary 
affiliation and therefore the network sought coverage from adjacent 
markets. Nevertheless, the extent to which the plan has been realized 
is indicated by the fact that NBC has affiliates in all but 2 of the 77 
“essential” markets, in all but 5 of the 53 “desirable” markets, and in 
all but 7 of the 81 “possible” markets.’ 

CBS, similarly, constructed an “ideal” network on paper, dividing 
markets into basics, basic optionals, and optionals. A station to be 
affiliated was required to have an unduplicated circulation of 40,000 
homes, sufficient to justify a minimum network rate of $150 per class 
A hour. As in the NBC experience, a high correspondence exists 
between the CBS “ideal” network and its current structure. 

2. Selection of a specific affiliate 

The type of market analysis described above provided the networks 
with a basic framework for the selection of afliliates. There remained 
the problem of selecting a specific’ affiliate in those markets where 
several stations were in operation and a choice was available. 

The factors which have played a part in CBS decisions have been 
set out in the CBS memorandum, Network Practices,’ and are gen- 
erally illustrative of the considerations of the other networks as well. 

The major factors listed by CBS are as follows: 

(a) Size of service area in terms of population, or unduplicated 
circulation: This factor is discussed separately below. 

(6) Card rate: If a station will not accept the CBS minimum rate, 
or insists upon a rate in excess of that which CBS believes justified, 
CBS will not affiliate with the station. 

(c) Multiple ownership of television or radio stations: This factor 
will be discussed separately below. 

(d) Newspaper ownership: All other things being equal in a 
choice among competing stations, CBS prefers a television afliliate 
which is newspaper owned 


because of the effect of such ownership on the role of the sta- 
tion in the community.® 


(e) Affiliation in radio: This factor will be examined below. 
(7) General nature of the stations: According to CBS: 


the stature and operating record of each station will have an 
important bearing and such factors as its physical facilities, 
its community operation and its overall popularity are con- 
sidered. Similarly, the aggressiveness of its national repre- 
sentation may play a part.’° 

(g) Radio experience: 


All other things being equal, CBS Television will choose a 
television affiliate with experience and successful history in 


7Some markets included in the NBC plan have no stations in operation currently, and 
these are excluded from the above comparison. 

§ Prepared for the Committee on Interstate and Foreign Commerce, U. S. Senate, July 
1956. See appendix C of the memorandum. 


® Ibid., p. IX. 
™ Ibid. 





NETWORK BROADCASTING 213 


the broadcasting field over one without such experience and 
history. Fur ther , in the event that the licensee of a television 
station is also the licensee of a radio station with which CBS 
Radio wished to affiliate, that fact will be considered.“ 


(h) Integration of ownership and management: 


CBS has found that as a general rule a station whose owner- 
ship and management are integrated will be a more success- 
ful station than one whose ow neni » and management are not 


integrated, and hence will prefer the former type of station 
to the latter.” 


(¢) Antenna installations: 


Thus, there are situations in a community or an area where, 
for ex sample, over a period of years there have only been 1 or 
2 stations and the home antennas have been installed solely to 
receive those existing stations. If this occurs, there may be 
difficulty in receiving a new station in the same community, 
since it will be necessary for the antennas to be connected. In 
such circumstances, CBS Television would, if all other things 
were equal, prefer the station for the reception of which no 
such problems or expenditures by the homeowner are nec- 
essary. 
(j) Cooperation in clearances: This element will be examined sepa- 
rately below. 
(%) Intangible and psychological factors: 


These psychological factors include the general personal 
impression which the owners and managers of a proposed af- 
filiate make on CBS officers and personnel who make the deci- 
sion, expressions of congressional interest, and public 
community reactions." 

3. Network affiliation machinery 

The above affiliation criteria are complex and obviously cannot be 
applied mechanically. In the early days of network development, 
the prince 5 yal network officers worked closely and informally with the 
station ations officials in affiliation decisions. Since 1953, more 
temnaliond procedures have been developed by the networks, placing 
greater respons sibility on various network staff departments. 

(a) NBC and. {BO procedure.—The NBC and ABC procedures are 
similar, in that affiliation requests are processed by interdepartmental 
memoranda. An application for affiliation is referred to several 
departments, including, in the case of NBC, management, station rela- 
tions, research, and sales, with each of these departments noting its 
views in writing. If differences exist, an attempt may be made in 
oral conference to reconcile these differences. If agreement is not 
reached, the decision may be referred to the network president. 

The internal memorandum circulated in connection with an affilia- 
tion request typically contains such information as the following: 
The network’s estimate of the station’s coverage; whether the market 





1 Ibid., pp. XXIX-XXX. 
2 Ibid., p. XXX. 

38 Ibid., om. XXX-XXXI. 
% Ibid., p. XXXII. 
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is included in the network’s “planned” network; whether the network 
is already affiliated with the same license in radio or television; antici- 
pated station traflic; unusual A. T. & T. transmission-line costs, if any ; 
recommended initial-station rate; whether affiliation is contemplated 
on the basis of standard compensation arrangements or whether some 
other arrangement is involved; and whether affiliation will be profit- 
able, with an estimate of the probable gross monthly return to the 
network. 

(b) CBS procedure.—The CBS procedure is basically similar to 
that of the other networks, although differing in some details. The 
CBS television affiliation plans committee is composed of representa- 
tives of three departments: station relations, research, and engineer- 
ing. The prospective affiliate typically calls on the station relations 
department and furnishes engineering, marketing, and other perti- 
nent data concerning the station. This information is forwarded to 
the other two departments and recommendations requested. In re- 
sponse, engineering supplies estimates of coverage, and research sup- 
plies estimates of circulation. Typically, no other factual data are 
presented by these departments in writing. The two departments 
may offer recommendations in writing as to whether affiliation should 
be granted, or the various factors involved in the affiliation decisions 
are discussed orally by the affilation plans committee and a recom- 
mendation made by the committee. A station rejected for affiliation 
by this staff committee will frequently appeal to the top network 
officials for reconsideration. In general, the decision of the affiliation 
plans committee is likely to be final. 

(c) Pattern of affiliation. —As of mid-1956, the overwhelming ma- 
jority of commercial stations in operation were affiliated with 1 or 
more of the 3 networks. <As of that date, there were 431 stations 
(exclusive of satellites and stations outside the United States), of 
which only 35 were unaffiliated. These included 24 VHF and 11 UHF 
stations. As shown in table 18, 22 of the unaffiliated stations were in 
markets in which there were more than 3 stations in operation.’® The 
other unaffiliated stations were in small communities or in commu- 
nities considered by the networks to be adequately served by affiliates 
in nearby communities. 


% Many of these stations have since affiliated with NTA, the Sports Network, or Pro 
gram Service. 
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TABLE 18.—Location of television stations not affiliated with ABC, CBS, or NBC 
as of mid-1956 


Unaffiliated 





| | Number of stations in 
| station— market 
Market and call letters of unaffiliated station | Estimated mar- VHF (V) or ium 
ket rank ! | UHF (U)? | | 
Total | VHF | UHF 
New York: | | | 
WABD 14 aes Vv 7| 7| 0 
WATV ; steed Vv hia pay ebeked 7 
WOR as | Vv | | 
WPIX V | ; 
Chicago: WGN 2 V 4 | 4 0 
Los Angeles: 
KCOP.. 3 } V 7 | 7 0 
KHJ Vv | 
KTLA~.. | * | V | 
KTTV hte Vv ; aa 
Philadel phia-W ilmington: WPFH | 4 ad | V 4 | 4 | 0 
San Francisco: KSAN ; | 8 i | U 4 3 1 
Washington, D. C.: WTTG 11 : V | 4 | 0 
Minneapolis-St. Paul: KMGM ‘ | 13 ‘i Vv 4) 4 | 0 
Seattle-Tacoma: KTVW Eo 19 V 4 4] 0 
Milwaukee: WITI eal soa) ae an V 4 | 3 | 31 
Dallas-Fort Worth: KFJZ ste sain a atein | Vv 4 | 4 0 
Norfolk-Hampton Roads: WTOV | 34_ | U 3 | 1} 2 
Sacramento-Stockton: KOVR _.. at v4 V 4 3 l 
Denver: KT VR : stitial i V 4 4 | 0 
San Antonio: KCOR ‘ = 52. U 3 2} l 
Lansing-Bay City-Saginaw: WTOM..-- _..| 55. U 4 | 2 | 2 
Johnstown: WARD ox 58_ U 2 | 1 | l 
Phoenix-Mesa: KPHO__ pad Wea Vv 4 4} 0 
Knoxville: WTVK 70. U 2 | 1 | 1 
Harrisburg- Y ork: | | 
WCMB... o Ke ..---| 101 to 125.... | U 5 | 0 | 5 
WNOW. a4 a a. U 5 | 0 5 
Tucson, Ariz.: KDWI Sand _do y | y 3 3 0 
Ann Arbor, Mich.: WPAG 176 and over U 1 0 | l 
Ashtabulu, Ohio: WICA ie U ! 0 1 
Daytona Beach, Fla: WESH---- oes... V l 1 | 0 
Las Vegas-Henderson, Nev.: KSHO_. @p.....- V 3 3 0 
Rome, Ga.: WROM | do.... Vv l 1} 0 
San Jose, Calif.: KNTV-__- do... V 1 | 1 | 0 
Sedalia, Mo.: KDRO_. do_... Vv 1 1 | 0 
Tulare, Calif.: KVVG_. do U 1 0 | 1 


} 
| | | 


1 Markets ranked individually from 1 to 100; thereafter markets ranked in groups of 25 (viz, 101-125, 126-150, 
151-175, 176 and over). 

? Number of stations without network affiliation: V, 24; U, 11; total, 35. 

3 The UHF station is owned and operated by CBS. 


Source: FCC Network Study Staff, TV station questionnaire. 


The number of stations listed by each network as affiliates within 
the United States were as follows: '® ABC, 220; CBS, 185; NBC, 198. 
A significant classification of affiliates for NBC and CBS was as 
follows: 


NBC CBS 


—_ ————EE a ms —_——_— 


Primary 162 149 
Secondary | 36 10 
Extended market plan (EM P) S Seti 26 

Total Jas 198 | 185 


A significant division of ABC affiliates * was as follows: 


Affiiated with ADO otiesoc. 34 ou Bt eal aes 68 
Stations primarily affiliated with CBS or NBC____------_- 152 


%These numbers total more than the 396 affiliated stations because many stations are 
affiliated with more than 1 network. 

77 ABC states it does not have a classification of primary and secondary affiliates. 
Although, in practice, the stations affiliated exclusively with ABC may be considered 
“primary” affiliates. 
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While relatively few stations are currently unaffiliated, account must 
also be taken of the fact that in past years a number of requests for 
affiliation have been denied and a number of stations have lost their 
affiliation. These have included stations which have since gone off 
the air, particularly UHF stations; holders of construction “permits 
from the Commission who have not undertaken station construction 
because they could not be assured of network affiliation; and potential 
television applicants who have been deterred primarily by the un- 
availability of network affiliation. 

The general policy issue under consideration is whether network 
affiliation criteria and practices, as described above, properly serve the 
public interest. In this connection, the following matters will be 
discussed : Affiliation and size of service area; affiliation and the VHF 
problem; the small-market problem; “overshadowed” markets; tie-in 
of radio and television affiliation; multiple ownership and affiliation; 
and clearances and affiliation. 


C. AFFILIATION AND SIZE OF SERVICE AREA 


A major affiliation criterion referred to by CBS is the size of a sta- 
tion’s service area and of the unduplicated circulation within that 
area * broadly defined, the total number of families residing within 
that portion of any televi ision station’s service area which is not. other- 
wise served by a CBS television affiliate.” Size of service area is a 
factor in selecting affiliates, both in establishing a minimum standard 
and in the choice among alternative affiliates. Generally speaking, 
CBS would not affiliate with a station unless it could provide an un- 
duplicated circulation of at least 40,000 homes.*? Moreover, in a 
choice between two stations, CBS states that normally it would prefer 
the station serving the largest unduplicated circulation. 

The criterion of circulation is involved in many affiliation decisions 
of the networks. It is particularly significant in connection with the 
problems, to be discussed subsequently, of UHF stations, small-market 
stations, and overshadowed markets. An examination of network 
practices in respect to this factor is, therefore, required. 


1. Network practices 


Networks seek to avoid duplication because viewers can look at only 
one program at any given time. Thus, as an extreme ex: unple, if two 
stations were serving precisely the same area, affiliation with both 


% The terms “service area” or “coverage area” are to be distinguished from the term 
“circulation.” A station’s service or coverage area may be defined in engineering terms 
as one or more counties in which the station broadcasts 1 signal of a specified minimum 
field intensity ; or a service area may be defined in viewer terms as one or more counties 
in which specified percentages of sampled viewers report ability to receive the station. 
Within this service area are counted the total number of television sets or the total number 
of homes or families with one or more television receivers; these homes or sets may also 
be considered as measures of total potential circulation. In contrast, measures of actual 
circulation seek to gage the extent to which, on the average, families within a station's 
service area tune to a particular station. Thus a station’s circulation can be measured 
by the number of families reported, in sample surveys, as viewing the station during 1 day 
a week, 3 or more days a week, or 6 or 7 days a week. Further refinements may pinpoint 
whether the viewing is in the daytime or in the evening. Moreover, in crediting areas to 
a station a cutoff level may be used ; for example, a 50-percent cutoff level means that only 
those areas are included where over half the homes tune in during an average evening 
(i. e., average viewing per day, Sunday through Saturday, 6 p. m. to 12 midnight). In 
areas where 2 or more stations provide service, a viewer may report tuning in more than 
1 station. Since networks are concerned with unduplicated circulation, they attempt 
to determine net as well as total circulation. This involves assignment to each station 
of the homes which exclusively or predominantly tune in to the station. 

17 CBS Network Practices, p. Xvi. 

2 CBS now waives this reguirement in the case of certain small market stations, as dis- 
cussed subsequently. 
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stations would be highly inefficient from the network standpoint, all 
other factors being equal, since one station would be sufficient to pro- 
vide access to all television homes in the area. The ideal network 
structure, according to this view, would be one in which the area and 
population fully served by one affiliate were precisely separable from 
the service area of any other affiliate. 

In practice, however, this ideal is not attainable. Stations are 
located so that some duplication of service areas is common, particu- 
larly in the eastern half of the United States. One measure of such 
duplication is prov ided by the recent nationwide Nielsen study which 
shows that the areas in which homes in the Nielsen sample had a choice 
of viewing, for example, either an NBC basic station or an NBC 
optional station comprised some 27 percent of the television homes 
in the country. In addition, there was duplication as among basic 
stations, and as among supplementary affiliates. Similar overlap pre- 
vails within the other networks. Where overlap of service areas is 
involved, networks weigh the relative cpa rioy 2 of the population 
within the duplicated and the unduplicated areas of a potential affil- 
iate. If the estimated circulation added to the network is sufficient, 
affiliation may be granted despite extensive duplication with one or 
more affiliates of the network operating in the same general area. 

Thus, all three networks are affiliated with stations in the closely 
adjoining markets of Baltimore and Washington. These 2 markets 
rank within the top 15 television markets of the country, and presum- 
ably the economic advantage of covering the unduplicated portions 
of these markets outweighs the “waste” ’ from duplication of portions 
of both markets. On the other h: and, where a large community over- 
shadows a relatively small community (viz, San “Francisco and San 
Jose), the networks frequently depend on an affiliate in the larger 

market to cover the adjoining smaller market. 

In general, networks place primary importance on protecting the 
service areas of the affiliates with the largest circulation. The Jarge 
market stations are the keystone of the network structure. They are 
mgreatest demand by advertisers, and they are the source of the bulk 

of network revenues. Because rates do not rise in proportion to cir- 
culation, affiliates in “the major markets have a much lower cost per 
thousand potential viewers than obtains in the case of small markets.”* 
An example cited by CBS shows the CBS affiliate in Philadelphia 
(WCAU) with a circulation of 1,630,000 families and a class A 
hourly rate of $3,100, or a cost per thousand families of $1.90. In 
contrast, the 36 ‘smallest CBS affiliates, with almost the same aggre- 
gate circulation, had a total rate of $7,175 and a cost per thousand 
of $4.39." Moreover, stations in the major television markets com- 
bine a low unit cost with high absolute rates. It is the relative cost 
efficiency achieved through coverage in large markets which makes 
it possible to sell an extensive network, including large and small mar- 
kets, at a total cost which is both competitive and profit table. 

As among the networks, ABC has followed a less rigorous a 
with respect to avoiding duplication than either NBC or CBS. I 
several instances, ABC “has granted affiliation to stations in each o 
two substantially overlapping communities, where the other two 


*1 For a discussion of this point, see ch. 7. 
“CBS Network Practices, p. 65. 
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networks have refused affiliation. An example is the adjoining Cleve- 
land-Akron market. Akron, while a very substantial community, 
lies within the grade A service area of each of the three Cleveland 
stations. Nevertheless, ABC is affiliated with stations both in Cleve- 
land and Akron. 


2. Techniques of measurement 


Application of the criterion of unduplicated circulation has been 
affected also to some degree by the substantial difficulties of measure- 
ment. Frequently a network affiliates with a station before the sta- 
tion has gone on the air, and, therefore, no factual data are available 
with respect to the station’s actual circulation. For such stations 
circulation data may be derived from: (1) engineering estimates of 
“service area”; (2) estimates of families or homes or television sets 
within this service area; and (3) an adjustment factor applied to 
total homes to estimate probable future circulation on the basis of 
the experience of other stations. 

The definition of “service area” from an engineering standpoint 
involves two decisions: A determination as to the minimum field 
intensity of a station’s signal necessary to provide adequate service; 
and a decision as to the treatment of areas in which two or more 
affiliates provide service. With respect to these matters, not only 
are there differences as among the network, but methods of measure- 
ment have changed from time to time within the same network as 
experience warranted. NBC, in measuring unduplicated coverage, 
used the following procedure as of 1951: to include all counties 
in a station’s service area which had 50 percent or more of their 
families within the station’s 0.1 microvolt per meter area and which 
received a stronger signal from that station than any other station; 
if a county was within the contour of 2 stations, to credit the county 
on a net basis to the station delivering the stronger signal there. As 
of 1953, NBC, in a letter to an affiliate, described its method of esti- 
mating unduplicated area as based on the area of counties bounded 
by the grade B contour, exclusive of those counties which receive 
a stronger signal from another NBC affiliate. 

CBS, on the other hand, has its own service area standards, which 
credit to a VHF station service substantially beyond the Commis- 
sion’s grade B contour.” 





2 Akron ranked No. 40 among the standard metropolitan areas in the 1950 census of 
population. 


* The CBS standards for VHF are as follows: 





Approxi- 
DBU | Microvolts | mate station 

per meter radii, in 

miles « 
Onemmen 220 6..20.-.... 4... viciakwpiistch ss atic ied is 40 100 80 
Channels 7 to 13.._.-.-- Sc acgsaiiad Sainte edaniilie 50 316 70 





*« Assuming maximum power and 1,000 foot antenna above average terrain; estimated in absence of 
interference. 


The comparable FCC VHF grade B levels are 47 DBU (roughly 70 miles) for channels 2-6, and 56 DBU 
(roughly 63 miles) for channels 7-13. More recent studies by the Commission’s Engineering Department 
have tended to indicate that in the absence of interference the grade B areas of VHF stations extend out to 
levels closely comparable with the CBS minimum field intensity criteria. However, these studies also 
indicate that more interference than predicted is experienced where cochannel spacings approach the 
minima. 
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Also significant is the CBS practice with respect to adjustment for 
overlapping areas. Where there has been service overlap between 2 
basic (“must buy”) stations or between 2 supplementary stations, the 
boundary between the 2 stations has been set at the line of equal signal 
strength, as normalized to county lines. On the other hand, if the pro- 
spective station is to be listed by the network as a supplementary y affili- 
ate, its coverage area has been limited to the area not duplic ated by a 
basic affiliate. In this way, CBS has afforded protection to the serv- 
ice areas of its larger, basic : affiliates. 

Even if the station being considered for affiliation has been in 
operation, there are substantial problems in the practical application 
of the circulation criterion. Nationwide studies of circulation, pro- 
vided principally by A. C. Nielsen Co., have been made at irregular 
intervals; the most recent Nielsen study, for example, was made in the 
spring of 1956. AsCBS put it: 


* * * completely up-to-date information is almost never 


available in a fast-moving field such as television, and in any 


event there are no precise, automatic methods of measure- 
ment.” 


The techniques of measuring circulation are complex, and not com- 
pletely understood by many prospective affiliates. From an exami- 
nation of network files, it appeared that stations applying for affilia- 
tion have often presented coverage and circulation data ‘which indi- 
eated unfamili: oi, with the measurement data considered relevant 
by the networks. A detailed description of the methods used by the 
networks in measur ing circulation is presented in a subsequent chapter 
on rates, since circulation is a primary element in determination of 
the rates of affiliated stations for sale to network advertisers. However, 
it may be concluded that the size of a station’s service area or its circu- 
lation is far from being a simple measure which can be determined 
orecisely. On the contrary, networks exercise considerable business 
judgment and latitude in application of the criterion.” 


3. Weight given criterion of unduplicated circulation 


It is obviously important that networks have some measure by which 
they may estimate, even if roughly, the anticipated circulation added 
to the network as a result of affiliation. Nevertheless, as previously 
indicated, this criterion is only one of many used in the selection of 
— It is likely to have most weight under two circumstances: 

(1) In cases of small markets, where there is doubt as to the salability 
of the prospective affiliate to network advertisers; and (2) where a 
substantial difference is anticipated in the service areas of two compet- 
ing affiliates (for example, as between VHF and UHF stations, or as 
between stations within very substantial differences in antenna height, 
or between stations with substantial differences in transmitter loca- 
tions). 

On the other hand, it does not appear that the factor of comparative 
unduplicated circulation is uniformly considered in choosing between 
two stations for affiliation. For example, as will be described below, 
the networks have tended to extend only temporary affiliation to 1i- 





* Hearings before the Antitrust Sahcsenni tien of the Committee on the Judiciary, House 
of Representatives, 84th Cong., 2d sess. (19 pt. 2, vol. 4, Television, p. 5783. 
* This is also the conclusion of CBS. Cf “Be Network Practices, p. XIX. 
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censees with which they are not also affiliated in radio networking. In 
transferring affiliation from these temporary affiliates to permanent 
radio-TV affiliates, the decisions of the networks in such cases do not 
appear to be based on comparative measures of circulation, so long as 
the radio-TY affiliate has obtained VHF facilities. 

Moreover, the factor of unduplicated circulation may be partially 
offset by certain advant: ages in duplication, particularly in areas of 
fringe reception. Thus, a network may disregard partial duplication 
in some areas if, by granting affiliation, its outlet may obtain a predom- 
inant share of the audience in the market as against other networks 
which provide service from the outside. A network program broad- 

east by a local station in an area of overlapping service is likely to 
stein a larger audience than it would if broadcast by an affiliate in a 
more distant market.2” This results, in part, from the stronger signal 
level of the local station as against the outside station. It also reflects 
a normal preference of the public for tuning to a local station. Conse- 
quently, the purchase by an advertiser of two markets which partially 
overlap may, in fact, enable him to reach sufficient additional homes 
to make such purchase economical.” 


4. Conclusion 


One of the important criteria in affiliation decisions is the size of a 
station’s unduplicated circulation. In theory, duplicate coverage is 
considered wasteful and uneconomic, and networks seek to maxittiZe 
the extent of unduplicated coverage. Many affiliation decisions turn 
on these considerations. However, the criterion of unduplicated eir- 
culation is not applied uniformly; in a number of affiliation decisions 
offsetting considerations may be involved. Moreover, the size of a 
station’s service area or its circulation is far from being a simple meas- 
ure which can be precisely determined. The networks point out that 
they exercise considerable business judgment and latitude in applica- 
tion of this criterion. 


D. AFFILIATION AND THE UHF PROBLEM 


One of the criticisms directed against networks is that they have 
discriminated against UHF stations, thus imperiling the development 
of the UHF service and the possibilities of achieving a nationwide 
competitive television system. This problem was extensively consid- 
ered in hearings before the Subcommittee on Communications of the 
Senate Committee on Interstate and Foreign Commerce during May- 
June 1954, and also in subsequent proceedings of the Senate Interstate 
and Foreign Commerce Committee and of the Antitrust Subcommittee 
of the House Judiciary Committee. 

The Commission’s sixth report and order establishing a nationwide 
television assignment plan set out among its criteria the following: 
To provide at least one television service to all of the people; to 
provide as many communities as possible with at least one local outlet; 
and to provide as many communities as possible with multiple, com- 


2 This is the conclusion of an NBC study, How to Reach More Homes Per Dollar, July 
1957. In such comparisons, it is assumed that the stations are both operating in the same 
band, whether VHF or UHF. 

It should be noted that an advertiser is primarily concerned with the measurement 
of the audience for his particular program, and only indirectly with measures of daily, 
weekly, or monthly circulation. 
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peting facilities. To serve these and other objectives, the Commission 
made approximately 500 commercial assignments in the limited but 
already developed V HF portion of the spectrum allocated to television, 
and 1,500 assignments in the broader but newer UHF portion of the 
spectrum. Dev elopment of the UHF appears essential to the realiza- 
tion of the Commission’s objectives. The stations in the VHF band, 
while capable of covering virtually the entire United States with at 
least one television service, are too limited in number to serve ade- 

uately the Nation’s needs. Unfortunately, however, operation in the 

HF has not proved to be commercially practicable in most com- 
munities in which UHF stations have been authorized. 

Numerous reasons have been cited for UHF’s economic plight. 
These include: The earlier commercial and technical development of 
VHF;; the blanketing of the Nation, before UHF was available, with 
17 million receivers able to receive VHF only; the intermixture of 
VHF and UHF stations in the same market; the superior coverage 
of VHF stations; the unsatisfactory quality ‘and high cost of early 
UHF receivers and converters; the unexpected speed with which new 
VHF stations began broadcasting in the postfreeze period; the in- 
creases in tr ansmitting power and antenna heights granted VHF sta- 
tions; and the reluctance of the public to invest in UHF receiving 
equipment. Except in areas relatively free of multiple VHF signals, 
UHF stations have been unable to develop sufficient circulation. ‘Lack- 
ing circulation, many UHF stations have been unable to obtain adver- 
tiser acceptance. Thus, almost“300 authorized UHF stations were 
either not constructed or went off the air after a period of operation. 
Currently, there are only 85 commercial UHF stations on the air, 
including 6 satellites. These stations are located overwhelmingly 
in markets which are UHF only or in which only one VHF station 
is available: 


Commercial UHF stations on the air, July 20, 1957, by type of market 


. lt 


Number of— 








Markets |UHF stations 
in markets 
UHF-only markets AP hiesdwesee + inberdabindeabuniinname 33 46 
Intermixed UH F-VHF markets with: 
1 VHF. Seite Sadeied siendaeeieol eiisiensbuhudhtianitd 19 24 
2 VHF. seacddidhddbhabodhidd->dukde«dbhbbondh 6 6 
3 VHF.... arial PSE OSE en 3 3 


EEE..0 ie ccsmence Keppacchaescieaas wy 


1 Excludes 6 UHF satellites. 


Significant, also, is the fact that less than 15 percent of new tele- 
vision sets produced annually are factory-equipped for UHF recep- 
tion.” 

The threatening outlook for UHF quickly attracted wide public 
concern and led to the 1954 heari ings before the C ommunications Sub- 
committee of the Senate Interstate and Foreign Commerce Commit- 
tee. During these hearings, sharp criticism by UHF broadcasters was 


” Some additional set conversion to UHF occurs after a television receiver leaves the 
factory, the extent of which cannot be determined precisely. 
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directed against networks for alleged unwillingness to affiliate with 
UHF stations, or, if affiliated, to offer any substantial part of their 
programing service to UHF stations. Without popular network pro- 
grams, UHF licensees contended that they could not induce the public 
to convert or purchase new receivers able to receive UHF in areas 
where VHF service was available. Many investors in UHF stations 
had confidently anticipated obtaining network service because of the 
limited number of VHF stations in important markets. With 4 
networks and only 1 or 2 VHF stations operating in most of the to 
100 markets, it was considered inevitable that the networks would have 
to depend on UHF outlets for the exposure of their programing. 
However, this expectation was not realized. In general, where 
VHF service was available, networks either refused to affiliate with 
UHF stations, or, if they affiliated, placed on UHF only those few 
programs for which no satisfactor y clearance could be obtained on 
VHF stations. This was particularly true in markets with more 
than one VHF station. For example, as of October 1, 1954, NBC had 
43 UHF affiliates, divided as follows: 
NBO 
UHF 
Other local services markets 
IO OUIOF WOPV1GCR i pits city a tidal Maa as Se ateake 19 


MRE Eisenia ay oxtninans ws cticrcarcamhediaabiigioes caine makina atten wei aessabaen 43 


A typical experience of individual UHF broadcasters is indicated in 

the testimony of the licensee of the UHF television station WIFE-TV 
in Dayton, Ohio.” Two VHF stations had been in operation in the 
community since 1949, and a te 11 majority of the families in 
the Dayton market had purchased VHF-only receivers. The new 
UHF station was unable to conclude a regular affiliation agreement 
with any of the four networks. The bulk of commercial network pro- 
grams were placed on the VHF stations; if clearance could not be 
obtained for some of these programs, the networks preferred to 
cover Dayton from Cincinnati rather than to utilize the UHF station. 
ABC concluded an agreement with WIFE by which the station paid 
$1,000 per month for the use of the network’s sustaining programs, 
without obtaining any claim to ABC’s sponsored programs. The 
licensee testified that without popular network programing he could 
make no headway in the Dayton market and finally was forced to 
suspend operation. 

Similarly, the licensee of WTAO-TV, a UHF station in Boston, 
testified that the 2 established VHF stations in Boston carried vir- 
tually 100 percent of the NBC and CBS programs and the great bulk 
of the ABC and Du Mont programing.** WTAO, after almost a year 
of operation, received 114 hours weekly of co-op and commercial net- 
work service from Du Mont, and 15 minutes from ABC. The licensee 
stated that the latter two networks offered his station unsponsored 
programs, provided he was willing to pay A. T. & T. line charges and 
special program fees. Like WIFE, the UHF station in Boston was 
forced to suspend operations. 





30 Hearings be fore the Subcommittee on Communic: itions, Interstate and Foreign Com- 
merce Committee, S. Senate, 83d Cong., 2d sess. (1955), pp. 359-368. 
*1 Tbid., pp. 685-687, 
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Another UHF broadcaster described the experience of his station 
WFTL, Fort Lauderdale, located between Miami and Palm Beach.” 
While no VHF stations were allocated to Fort Lauderdale, the com- 
munity was located within the grade A contour of a single VHF sta- 
tion in operation in Miami. Neither CBS nor Du Mont affiliation was 
available to WF TL, inasmuch as CBS had a basic affiliation with the 
Miami station, and Du Mont was affiliated with a second UHF in Fort 
Lauderdale. ABC informed the station that it could participate in 
a bidding arrangement with the other UHF; whichever bid the most 
over a minimum of $5,000 a month to pay for A. T. & T. line charges 
would get the ABC ‘affiliation. ABC also stated that it intended to 
continue its agreement with the VHF in Miami, which had first call 
on all ABC service. WEFTL declined to enter the contest, and the 
ABC affiliation went to the other UHF station under the terms de- 
scribed above. WETL succeeded in obtaining a secondary interim 
affiliation with NBC, with which the general manager of WFTL had 
been associated for 17 years. The contract specified that NBC could 
cancel on 90 days’ notice. The contract also made WFTL liable for 
$1,083 a month compensation to the network for line charges in addi- 
tion to requiring the station to forego 24 free hours to the network 
monthly. NBC continued its first-call arrangement with the VHF 
in Miami, and WFTL received no guaranty of traffic. 

A general defense of network UHF affiliation practices was under- 
taken by CBS.** CBS disclaimed any discrimination against UHF 
stations and recognized that the 12 VHF channels were not adequate 
in themselves to accommodate the number of television stations re- 
quired to provide a complete television service to the Nation. How- 
ever, UHF stations could not compete with VHF stations in the same 
market; intermixture of the two was the fundamental cause of UHF 
ills, An advertiser bought circulation, and in most markets UHF 
stations could not deliver citetltion comparable to stations. A 
network, if it were to prosper, could not overlook short-run competi- 
tive market conditions. CBS could not compete with NBC, and vice 
versa, if each did not deliver comparable circulation. In some mar- 
kets, affiliation with a UHF station was economically feasible, at least 
temporarily. These included a few markets in which no satisfactory 
VHF signal penetrated (e. g., Fort Wayne); a small number of 
medium-sized markets in which UHF stations came on the air first 
and in which, therefore, the viewers purchased all-channel receivers 
(e. g., Raleigh); a small number of markets in which the network 
required a station with lesser coverage in order » minimize duplica- 
tion with other affiliates in the area (viz, Erie, Pa.) ; and a handful 
of key markets served for a number of years by a single VHF station 
(e. g., Milwaukee). 

While recognizing that UHF stations generally could not compete 
with VHF stations, CBS firmly opposed any proposal to move all 
television stations to the UHF band. As an alternative, CBS sug- 
gested a program of deintermixture, wherein the first 100 markets, 
and as many additional areas as possible in descending order of size, 
would be provided with 4 VHF or 4 UHF assignments. With 4 








*3 Subsequently, when a second VHF station became available in Miami, NBC discon- 
tinued its arrangement with WFTL. 
3 Tbid., pp. 970-1008. 
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nonintermixed station assignments in the first 100 markets, each net- 
work could have an outlet and— 


would thus serve all but 10 to 15 percent of the entire popu- 
lation which might reasonably expect to receive any television 
service at all.* 


CBS also recommended three other measures: Elimination of the 
excise tax on UHF converters and receivers; the licensing of satellite 
stations to UHF licensees; and a change in the Commission’s mul- 
tiple ownership rules to permit networks and other owners of tele- 
vision stations to operate 2 UHF stations in addition to the permissible 
quota of 5 VHF stations. 

In connection with the last suggestion, CBS stated that while 
normally it could not affiliate with a UHF station in an intermixed 
market, this objection would be removed if the network owned the 
station. CBS said: 


Insofar as networks are concerned, it is only natural that 
their economic interests should impel them at the present 
time to seek VHF affiliation in markets having both VHF 
and UHF stations. On the other hand, if a network is the 
licensee of a UHF station in a combination UHF and VHF 
market its economic interest would impel it to make its own 
station the network outlet in that city. Hence, that UHF 
station would receive the benefit of both superior local pro- 
grams and popular network programs. 


In the main, the above views expressed by CBS in 1954 represent 
the opinions and practices of the networks generally.* As new VHF 
stations have come into markets where the networks had UHF affili- 
ates, the networks have in most cases switched affiliation to the VHF 
stations. Even the Storer Broadcasting Co., a foremost multiple- 
station owner, could not retain affiliation with NBC for its DHF 
outlet in Miami when a second VHF station came into the market. 

A typical view of the networks in respect to UHF affiliation is 
revealed in an interoflice memorandum of a high network official of 
January 25, 1956, in which the recommendation was to disafliliate with 
a UHF station: 

I am not disturbed about dropping [the UHF station] in 
favor of [the VHF station] provided that the competitive 
coverage figures warrant it. * * * Unless the coverage of 
the two stations is substantially equal (both in terms of sig- 
nal and in terms of conversion) or unless the added cover- 
age of [the VHF] is largely duplicating, I believe that so 
long as we are in a competitive business, we must get the 
best affiliation we can and that no real purpose is served 
in subsidizing a UHF station by artificial respiration. 

Only where the gap between a potential UHF and VHF 
station is reasonably small can I justify favoring UHF where 
we have a choice. 


% Thid., p. 880. 

% Ibid., pp. 982-983, 

36 As among the three networks ABC has been more liberal in granting affiliation to UHF 
stations, because it has had fewer alternatives to doing so. To minimize its risk, ABC has 
usually required the stations to pay substantial monthly sums as “affiliation fees.” 





NETWORK BROADCASTING 225 


In short, networks have evaluated UHF stations in business terms, 
ust as advertising agencies and advertisers do. They have asked, 
‘How effectively can a UHF station deliver circulation?” The evalu- 
ation was based on™ practical, competitive, market” considerations. 
Each network felt that relief for UHF ills must come through Com- 
mission reassignment, removing UHF stations from markets in which 
they must compete with VHF stations, and that it was not the 
responsibility of the networks to subsidize UHF. 

As the situation has developed, it is clear that NBC and CBS have 
only limited need for UHF stations. As of March 31, 1957, of 33 
UHF stations affiliated with NBC, only 7 were in basic or “must buy” 
markets; of these, 2 were owned by NBC, 2 were in UHF-only mar- 
kets, and 3 were in VHF-UHF markets.” As of the same date, CBS 
listed 29 UHF stations, including 3 basics; of these, 2 were owned by 
the network, and the third was in Albany, a market to which the Com- 
mission has since proposed to add VHF channels. Also significant 
from the viewpoint of the networks is the fact that there are only 
4 UHF stations currently operating in the top 25 markets, and 12 in 
the top 50 markets. In 80 of the top 100 markets, it appears that there 
will be at least 2 VHF stations within the next 2 or 3 years, prac- 
tically assuring NBC and CBS of a VHF outlet in each of these 
markets.** 

The limited development of the UHF band has certain advantages 
for the two leading networks because it restricts the potentialities for 
competition between these networks and other network and nonnet- 
work sources. ABC has been decidedly handicapped by the shortage 
of competitive station outlets, and Du Mont was forced to withdraw 
from the network field in large measure because of a lack of outlets. 
Similarly, the growth of new networks, whether film or wire networks, 
has been very substantially retarded by the unavailability of sufficient 
competitive facilities. Distributors of syndicated and feature film 
and other nonnetwork program suppliers, likewise, have been severely 
handicapped because of station shortages. 


Conclusion 


In the face of widespread ownership of sets equipped to receive 
VHF signals only, UHF stations needed substantial network pro- 

raming as an incentive to the public to invest in UHF equipment. 

his need was most acute in the period immediately following the lift- 
ing of the “freeze” in July 1952, when UHF had its first public trial. 
However, until UHF stations could deliver circulation, they were un- 
able to compete effectively with VHF stations for advertiser accept- 
ance or network service. The two major networks, NBC and CBS, 
had sufficient access to VHF affiliates, so that their need for UHF sta- 
tions was limited; this need has continued to diminish as additional 
VHF stations have come into operation. ABC and Du Mont, which 
had the greatest need for station outlets, were obliged by competitive 
coverage requirements to place as many of their programs as possible 
on VHF stations; the programs which remained for the UHF stations 
failed to build the circulation required for successful station operation. 


“Of these 3 intermixed markets, deintermixture is yroneced by the Commission in 2 
(Fresno and Norfolk), while in the third market the UHF station affiliated with NBC has 
since gone off the air. 


%In 9 additional markets there may be 2 or more UHF stations. 
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Within the context of the competitive market system, the networks 
preferred VHF stations to UHF stations as the more economical way 
of reaching the largest public. The inability of most UHF stations 
to obtain network affiliation, or, if affiliated, to obtain sufficient net- 
work commercial programs was an important factor in the limited 
development of the UHF service. The cause of the problem lies, pri- 
marily, in the allocation to television of two widely separate frequency 
bands which were at substantially different stages of technical and 
economic development. ‘This fundamental diffic ulty was aggravated 
by the assignment of VHF and UHF stations in the same markets * 
and by the continued manufacture of sets equipped to receive VHF 
signals only. 


E. AFFILIATION AND THE SMALL-MARKET PROBLEM 


1. Introduction 

Another criticism of networks has been their alleged unwillingness 
to affiliate with stations in relatively unduplicated but small com- 
munities. Stations in small markets are confronted with very seri- 
ous economic difficulties if network service is not available to them, 
If unable to obtain affiliation, licensees in small markets face the 
prospect of operating at a loss over a period of years. As a result, 
few television stations are in operation in markets of under 50,000 
population, where affiliation, generally speaking, is not likely to be 
available. 

The Commission has emphasized the public-interest objective of 
having local television stations in as many communities as possible. 
Thus, ‘the Commission’s table of assignment makes television channels 
available in some 1,300 communities. At present, however, only 255 
of these communities have one or more commercial stations in opera- 
tion. Moreover, the two leading networks, NBC and C BS, appear 
to be appro: ching a stable plateau, each having affiliates in approxi- 
mately 200 markets. Similarly, the full network lineup of ABC, when 
attained, is not likely to deviate sharply from that of the other net- 
works. 

This raises a question as to the reasonableness of network policies 
in respect to affiliation with stations in small markets. As has been 
mentioned previously, to qualify for inclusion in the CBS network, 
for example, a station has been required to have a minimum undupli- 
‘ated circulation of 40,000 homes in its service area. To meet this 
criterion a station normally would have to serve a population of at 
least 100,000. The other networks, similarly, have rejected from 
time to time requests for affiliation from licensees, or prospective 
licensees, in markets of under 50,000 population.*° 

Network spokesmen have defended these policies on the grounds 
that they reflect the economics of advertiser demand and of network 
costs. The basic economic fact is that if most network advertisers 
choose not to order a market, affiliation with a station in that market 
will not yield a profit to the network, and may, in fact, result in “an 
out-of-pocket loss. 


%® These conclusions obviously rest on hindsight. At the time the Commission made its 
decisions in respect to allocations and assignments there were very persuasive considera- 
tions in favor of the policies which it adopted. 

“This policy was not followed uniformly, and each network has some affiliates in com- 
munities of even less than 25,000 population. 
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There is ample evidence that the demand by network advertisers is 
closely related to market size. A substantial majority of network 
advertisers seek access to the top 75 markets, and many are interested 
in the next 50 markets. Below this level, however, network advertiser 
interest falls off significantly. 

Illustrative of this tendency is table 19, which shows the extent that 
television markets, ranked in order of relative size, were ordered by 
NBC sponsors during the 6-to-11 p. m. segment in a sample week of 
April 15-21, 1956. NBC affiliates in markets ranking 76 to 100 were 
sedered for 64.1 percent of the total number of NBC commercial pro- 
grams in the time segment; NBC affiliates in markets in the 101-to-125 

category were or dered for 52.8 percent of the maximum orders; NBC 

affiliates in markets r anking 126 to 150 were ordered for only 35.8 
percent of the maximum orders; and NBC affiliates in markets below 
175 were ordered for 30.2 percent of the maximum. Similarly, dur- 
ing December 1955, 41 of eth 1e smaller CBS affiliates carried 12 or less 
hours of CBS commercial programs a week, or an average of 11% 
hours per day.** 


TABLE 19.—Percent of time markets of different size ordered during evening 
hours (6 to 11 p.m.) by FO aes ae 15-21, 1956 


Percent of time ordered 














Market 

Markets Markets 
All markets | with NBC |without NBC 

affiliates affiliates 

Top 100 markets . dbs dads iat 82.8 83.7 10 
Markets 1-25..... : ileal ' , salto dh ace alee cia a, 
Markets 26-50... ; d Ss ckiehS SSE bn tdead GUUS Bec tiicabtiians 
Markets 51-75_... a eee nnntiGiapaimplapcn ats the ee Sie ree 
Markets 76-100... .. aoa : : | a oe toe 
Markets ranking 101-175 (a5 Rs 35.6 | 41.9 2.3 
Markets 101-125... ar hee oweetinn STE Tn cnetiinietintahutiie 
Markets 126-150. __- A PRA RS ROS Fos c5LL ee 
Markets 151-175..-.. “senate martin bsnl -23<] 7 
Markets ranking 176th and lower_-.-- : 15.0 30. 2 a] -3 


1 There is 1 market in the top 100 in which N BC does not have an affiliate. No orders were sound in that 
market. 


NOTE: 

A Excludes markets in which programs were placed on bonus NBC affiliates (available without charge 
to the advertiser). 

B. An order for more than 1 station in a market was counted as a single order for the market. 

C. Example of cale -_ ation: 


1. Number of orders placed in markets 26-50 (each of which has an NBC affiliate) ._.-_- 911 

2. Maximum possible number of orders that could be placed in markets 26-50 (40 orders. per 
market times 25 markets) -..- , S na eoeaiineenln lea . 1,000 

3. Percent of time ordered (2 plus 1). tie Sea wba 555 aie ds -— * 


Source: FCC network study questionnaire. 


These stations, while in relatively small markets, were regular affili- 
ates, having met the network criteria of market attractiveness. Never- 
theless, in the test of the market place, network advertisers excluded 
these stations from their lineup and, thus, the stations were denied 
the major benefit of network affiliation. A station not ordered by the 
sponsor is “cut off” the network for the particular time period, and 
is unable to air the network’s program. The unordered station re- 
celves no compensation from the network for the time, and moreover, 
incurs the expense of programing during the period. 


“CBS Network Practices, p. 76. 
* Unless the station pays for sustaining programs available on a recorded basis. 





Oe ee 


if 





228 NETWORK BROADCASTING 


The decision of the advertiser, in turn, is dictated by considerations 
of budget, of television costs, and of anticipated sales. It is [ashe 
recognized that the small station is inherently at a cost disadvantage 
The minimum price necessary to cover fixed station costs is hight in 
relation to the size of the audience which the station can deliver." 
The advertiser frequently concludes that he will use other, less costly 
advertising media in these markets, or counts upon obtaining telgs 
vision penetration in the unordered, small markets from other or- 
dered stations, or simply chooses not to advertise in these communities, 
The circumstances which dictate a contrary policy may be several, 
including strong representation by local distributors of the advertiser's 
products, location of a plant in the community, unusually persuasive 
presentation by the television station, tie-in with other advertising 
campaigns, or a judgment based on various factors that maximum 
exposure on television is required. 

The network has a direct financial stake in increasing station lineups 
since, normally, it derives a profit on the sale of the time of each sta- 
tion. It attempts, therefore, to persuade advertising agencies to rec- 
ommend to advertisers the purchase of additional markets. Also, an 
individual affiliate goes to considerable length to demonstrate to adver- 
tising agencies the merits of ordering his ‘specific market. Neverthe- 
less, the essential point is that the ultimate decision, which so directly 
affects the fortunes of the station, rests with the advertiser and not 
with the network. It is the advertiser who has the power to det2rmine 
which of the network’s commercial programs will be offered to a non- 
basic affiliate. 

An affiliate that is not attractive to the advertiser may prove an 
economic liability to a network. Thus, in 1954, CBS estimated that 
22 small-market stations averaging 2 hours of network commercial 
business weekly caused the network an out-of-pocket loss of almost 
$250,000 a year.“* The estimates attributed to-each of these stations 
$500 weekly in A. T. & T. program transmission and other costs ex- 
clusive of overhead. On the other hand, each of these stations, on the 
average, yielded CBS only $230 weekly in net time sales, after adver- 

tising agency commissions and netw ork discounts. 

Similar analysis of the economics of affiliation led an executive of 
one of the major networks to state in an interoffice memorandum to 
the president of the network, in December 1953, that the network 
would not serve many small communities. He added: 


I do not believe that we have any obligation to add stations 
to our network which involve a loss to us. 


Circumstances, however, persuaded CBS and NBC that they should 
make an effort to expand network service to smaller communities. 
The networks were under considerable pressure from affiliates and 
would-be affiliates. In addition, they recognized the possibility that 
some small markets might in the future prove sufficiently attractive 
to advertisers to yield a slight profit. The most important considera- 
tion, however, was the expression of congressional and Commission 


48 The relationship between high circulation, high dollar rates, and low cost per thousand, 
as contrasted with low circulation, low dollar rates, and high cost per thousand is a phe 
nomenon in advertising generally. See the discussion in CBS Network Practices, 
pp. 61-67. 

“ Hearings before the Subcommittee on Communications, Interstate and Foreign Com- 
merce Committee, United States Senate (1954), p. 997. 
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concern. The 1954 hearings of the Subtommittee on Communications 
of the Senate Interstate and Foreign Commerce Committee focused 
public attention on these problems. It was considered unreasonable 
that small market stations should be so effectively cut off from the 
advantages of network service. The networks were persuaded that 
in their own interest, and that of the television industry, affirmative 
measures to extend network affiliation and service were required. 


2. Small market plans 


(a) CBS extended market plan (EMP) .—To permit affiliation with 
stations in smaller markets and to encourage additional network sales 
of such stations, CBS initiated its extended market plan (EMP) 
December 1954.*° 

For EMP stations, CBS abandoned its minimum requirements of 
circulation of 40,000 television families and a class A hourly rate of 
$150. Instead, stations in small markets were priced at rates as low 
as $50 per hour, in order to bring down the cost. per thousand to a 
competitive level. In addition, to induce the advertiser to use the 
stations in sufficient volume, CBS offered special discounts to an ad- 
vertiser ordering EMP stations. These EMP discounts, which were 
in addition to regular discounts, were as follows : 

Discount EMP station—usage 


Bee EON Ra. lek sain tic ectesdnabceetebents nacudbighamngedincnl Less than 5 stations. 
S pereeme. a ee 5 to 9 stations. 


te, DORCCR oka detec sin eee 10 to 14 stations. 
50; DORON No sccctctcmcnnd bh anes beuaead 15 to 19 stations. 
Be. ios titiscdcntent Sic cinco ceegkn cael te kaneine 20 or more stations. 


All discounts were borne by the network; CBS also employed a 
salesman to work exclusively on obtaining orders for EMP stations. 

The plan was primarily intended for stations in smaller, yet poten- 
tially healthy, markets. While affiliation might not be profitable 
initially, CBS was optimistic as to the future salability of these affili- 
ates. Thus, in establishing eligibility for EMP, CBS sought to limit 
the plan to stations which had minimal duplication with other CBS 
affiliates, and to stations which did not have uneconomic A. T. & T. 
line charges. 

As a result of the EMP plan, CBS affiliated with approximately 
15 new stations. In addition, the EMP pricing and discount features 
have increased commercial business in the aggregate of the 35 sta- 
tions included in the EMP group. 

While the trend is upward for these stations, it must be pointed 
out that commercial network traffic on EMP is still limited and that 
the sums received by the stations from network sales, on the average, 
are relatively small. Thus, for the 4 weeks ending Januar y 26, 1957, 
the average EMP station received only $1,000 from the network. 

(6) NBC program extension plan (PE'P).—This plan, initiated 
in October 1955, is similar to the CBS EMP plan insofar as it seeks 
to persuade advertisers to purchase additional stations. It was not 
designed to extend afliliation, however. The PEP lowers the effective 
cost-per-thousand of smaller stations by a discount or dividend plan 


“In point of time, the first plan designed to aid smaller stations was the NBC program 


service plan. This plan, however, was concerned rather with increasing network service to 
existing affiliates rather than to the extension of affiliation. 
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ranging from 50 to 100 percenf. The schedule of qualifying purchases 
and dividends is shown below: 


Aggregate class A hourly Dividend earned 
rate of PEP group stations (percent of 

purchased by advertisers purchase) 
EN a oo oes ce cca een hc cin ce allenic capieee peteieek om otohomiae (*) 
$1,500 to ian ae eS Sci ni icici iin bloat nil spate a oh ilehscllalsctalal AD dled dase cadet 50 
Se eee i he on a a. ee ee ee ee ee %5 
See weer eee eens ee bnade wages * 100 


1 No dividend. 
2 By ordering stations with gross rates Bgsregating one-half of the total in the group, the 
advertiser gets the other half without charge—a dividend of 100 percent. 


NBC estimated that these dividends reduced the cost-per-thousand of 
PEP stations to the advertiser from $5.60 to $2.80. In contrast to the 
CBS EMP plan, NBC did not require a reduction in the station rate 
below a minimum of $100. However, each station was required to 
forego any rate increase for a year, and ‘its share of the gross time sales 
was set at 25 percent. 

No special criterion or requirement related to maximum allowable 
duplication was involved in the inclusion of stations in the PEP group. 
Stations included in the plan were those, typically, with 2 hours or less 
of commercial network programing per ‘di ay. In organizing the plan, 
a rule of thumb was adopted that the stations to be included were those 
with a class A hour network rate not in excess of $250. This served as 
a broad indicator of stations in the smaller markets normally least at- 
tractive to network advertisers on a cost-per-thousand basis. 

In connection with the PEP plan, NBC instituted a new sales policy 
requiring advertisers with programs broadcast between 8 to 11 p. m. 
on weekdays and between 7 to 11 p. m. on Saturdays and Sundays to 
order at least 100 United States stations for these programs.“ Failure 
to comply with this requirement resulted in a reduction of the adver- 
tiser’s regular discount. In adding stations to comply with this 
minimum, advertisers were permitted to select any optional affiliates, 
whether or not they were included in the PEP group. 

As of January 1957, NBC had 50 affiliates listed in the PEP group. 
As in the case of the CBS-EMP stations, the network has succeeded 
in increasing substantially the commercial traffic on these stations. 
On the average, the increase has exceeded 100 percent. However, 
the absolute level of network commercial business on the PEP stations 
is, as yet, relatively insubstantial. As a result, in January 1957, the 
average PEP station received slightly less than $1,000 in monthly 
network compensation. 

(c) NBC program service plan (PSP).—This plan, begun in Sep- 
tember 1954, is designed to make NBC-sponsored programs available 
to stations who desire to broadcast these programs, but are not ordered 
by the network advertisers sponsoring the programs. The unordered 
stations carrying the programs delete the nétwork commercials. 
Where-contractual and production considerations permit, NBC allows 
the stations to sell to local or national spot advertisers ‘the positions 
normally o¢cupied by the network commercials, 

NBC has aubte two conditions for eligibility to receive PSP 
programs: The network should not incur additional out-of-pocket 


46 Where the program was made available to affillates under the NBC program service 
plan, this requirement was waived. 
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cost to furnish the program to the unordered station; and the number 
of homes (not television homes only) in the total effective coverage 
area served both by the ordered and unordered station should not 
exceed 15 percent of the homes served by the ordered station carrying 
the program. Noninterconnected affiliates not ordered for a PSP 

rogram may receive it on payweenh of a $5 handling charge per 
Ganeecen print where enough prints are available to be distributed 
to such stations; or, failing that, on payment of NBC normal sustain- 
ing kinescope charge of $37.50 per half hour. 

Considerable difficulties have been experienced in obtaining permis- 
sion from the various interests concerned to make programs available 
to stations on a PSP basis. Advertisers have been concerned about 
duplication and the possibility that some viewers who would other- 
wise be tuned to an ordered station carrying the advertising menage 
will be watching the program free of commercials. Similarly, the 
talent and program production interests have been concerned that 
permitting unordered stations to carry the program free may diminish 
the possibility of future sale of the program on a syndicated basis to 
stations in those markets. Hostility to the free programing plans 
has been registered by several of the leading advertising agencies 
which, as a policy matter, have refused to recommend that their clients 
make programs available for use on unordered stations. 

Of the 21 programs made available by NBC under PSP, a sub- 
stantial majority are those in which NBC has an ownership interest. 
Moreover, only 10 programs have been made available for local sale. 
The extent to which unordered stations carried PSP programs during 
the week of January 13-19, 1957, is indicated below : 


Number of 
Number of PSP program hours: stations 
Ty, Bee GD serene cycstinnsnnsticipinns actus ic tren etl tek cael a alice re 759 
BF TO ii cli arama seen pscasbcictie qinn evdlog-tesipi oh apictab ated an accolade 7 
WT OO TO ivan oe cnc ices cine cs Slaccheese eens Sib  chb in eed ee eee 37 
BF Gh in eek ea eae asenas indecent estes eek tiated hod tad deal 18 
SO hours G0 OVOP sa miind dm iiceniiedes tb aii eee 46 


1 Including three basic stations which carried Meet the Press under PSP. 


(d) CBS extended service plan (ESP).—This plan, instituted by 
CBS in April 1955, is similar to the NBC program service plan. It, 
too, was designed to extend sponsored-program service to unordered 
stations. Unlike the NBC arrangement, stations are not permitted 
to sell participations in ESP programs to local or national spot adver- 
tisers. Stations are free, however, to sell announcements before and 
after the programs, and, in addition, they save the costs of providing 
program fare to fill the time. Network programs are not made avail- 
able if the commercials are so integrated with the body of the pro- 
gram that it is impossible to separate them from the basic program 
content. ESP stations are required to carry the program in the same 
time period as the ordered stations in the same geographical region. 
If carried live, CBS does not normally charge the station for line 
costs, unless additional lines are required. If television recordings 
are supplied, CBS charges a minimal rate of $5 per recording. 

CBS stipulated that the ESP plan would not be available to sec- 
ondary affiliates, per-program stations, and a special group of 9 pri- 
mary affiliates with high A. T. & T. line costs. In determining the 
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eligibility of its affiliates to carry particular programs the network 
insisted on minimizing duplication. The CBS reasoning is set forth 
in an interoflice memorandum, as follows: 


[advertisers] who buy time to broadcast a program on a com- 
mercial basis in a particular community do not want to risk 
losing circulation so bought by making the program avail- 
able on a sustaining basis to another station, the circulation 
of which duplicates that of the station bought commer- 
cially * * * In case of such duplicate circulation, and espe- 
cially if the signal of the competing “free” station is equal 
to or better than that of the “commercial” station, viewers 
might well view the free program. This competition for 
viewers can result in the advertiser losing some of the audi- 
ence for which he has paid. 


CBS decided, therefore, that the maximum duplication to be allowed 
was 10 percent of the total potential homes within the service area 
of the affiliate carrying the program on a regular basis. Further- 
more, in the case of such duplication, CBS stipulated that an affiliate 
would be ineligible for ESP if, in 50 percent or more of the area of 
duplication the signal from such affiliate was equal to or better than 
the signal provided in that area by an affiliate carrying the program 
on a regular basis. However, this consideration was not a factor of 
eligibility where the area of ‘duplie ation contained less than 50,000 
total homes. A total of 47 stations were listed as ESP stations as of 
January 1, 1957. Of these, 26 had circulation of less than 40,000 
television families. 

CBS has experienced the same difficulties as NBC in persuading 
sponsors and other associated interests to make programs available 
to unordered stations. During January 1957, there were eight pro- 
grams on an ESP basis, of which the majority were CBS properties. 

The number of affiliates carrying ESP programs and the number of 
hours of such progr aming carried during an average week in January 
1957, were substantially less than in the case of NBC’s PSP plan. 
According to CBS, a total of 42 stations carried PSP service.. The 
pertinent data in respect to each program were reported as follows: 











Program Number of | Number of 
Program length (total | ESP stations | ESP stations 
weekly) offered carrying 

Valiant Lady od ..-..| 14% hours... 34 5 
Tournament of Roses 2 hours.._-_- 32 24 
See It Now... a oooh ht TO. 40 26 
Douglas Edwards With the News ; do. -- 2 0 
Robin Hood ; i 3 14 hour._.-. 3 | 2 
The Phil cilvers Show-- oe 6 | 4 
Red Skelton. ; 7 do. 34 16 
Person to Person_.-- : do. -- 8 4 





3. Conclusion 


As in the case of UHF, a conflict exists between the public interest 
in maximizing the number of communities with local television out- 
lets and the economic interests of network advertisers. Network 
advertisers are most concerned in obtaining access to the top 75 mar- 
kets. Their interest in markets below this level decreases propor- 
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tionately to rank; thus, advertisers order markets ranking below 
125th for only one-third of the program units or less. As a result, 
it may be unprofitable for networks to affiliate with stations in man 
of the smaller markets. Moreover, even if the small-market stations 
obtain affiliation, they receive only a minor proportion of the net- 
work’s commercial programs. From the viewpoint of the develop- 
ment of a nationwide, competitive television system, inability to 
obtain sufficient network programs impairs the opportunity for sta- 
tion growth. 

Two of the networks, NBC and CBS, initiated special plans de- 
signed to aid small-market stations and to extend the opportunities 
for affiliated stations generally to carry commercial network pro- 
grams. In some respects the plans have helped both stations and 
the networks financially. In other respects, however, they illustrate 
the underlying economic difficulties of aiding small-market stations 
and of increasing the access of affiliates to the complete network 
program service. This raises the public interest issue as to the need 
for additional measures designed to aid small-market stations. A 
suggested plan is set forth subsequently. 


F. AFFILIATION AND THE “OVERSHADOWED” MARKET 


1. Introduction 


Closely related to the difficulties experienced by UHF stations 
and small-market stations are the affiliation problems of stations in 
“overshadowed” communities. These stations, located in communi- 
ties within effective range of stations operating in larger markets, 
have béen unable to obtain network affiliation, or if affiliated, to ob- 
tain ariy Substantial portion of the network program service. Both 
UHF arid VHF stations have been thus affected. Predominantly, 
moreover, these “overshadowed” stations have been located in mar- 
kets of considerable economic importance. 

“Overshadowing” has prevented some communities from having 
local television stations at all, and it threatens to deprive other com- 
munities from continuing to have a local operating station. There 
is an obvious public interest that each such community should have 
a local station responsive to its cultural, civic, and business needs. 
These needs cannot be fully served by the “overshadowing” station 
which primarily serves the larger community, in which it is located. 
Thus, the New York stations cannot concern themselves with the 
local needs of the many sizable communities in New York, New 
Jersey, and Connecticut which they serve to a distance of 75 miles 
or more. 

The economic problem of a UHF station in an “overshadowed” 
market is particularly acute. The UHF station has the added dis- 
advantage, in such cases, of having to persuade the public to make the 
necessary expenditures to convert or purchase sets which will receive 
UHF signals. Such persuasion is difficult since the need for this ex- 
penditure appears dubious to the public when it is receiving multiple- 
network programs from VHF stations in nearby communities. More- 
over, the set owner in an “overshadowed” community may have already 
expended $100 or more in erecting an unusually high receiving antenna 
to obtain VHF service from the “overshadowing” city. 
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2. Network criteria and practices 


The general problem of “overshadowed” communities has two major 
dimensions: Where the community is effectively blanketed with ade- 
quate service from without; and where the community receives mar- 
ginal service from outside stations in the same general area. The first 
situation is illustrated in the overshadowing of Akron by Cleveland, 
Bridgeport by New York, Rome by Atlanta, and San Jose by San 
Francisco. In these and similar situations, the bulk of the public in 
the overshadowed communities have adequate access to multiple-net- 
work services from the larger markets. As previously indicated, NBC 
and CBS have generally refused to affiliate with stations in the “over- 
shadowed” communities. They have cited the interests both of the 
advertisers and of the networks. The advertiser, usually, is satisfied 
that he is receiving adequate exposure in the “overshadowed” commu- 
nities and is unwilling to pay for duplicate coverage; hence affiliation 
with stations in such communities would be unprofitable to the net- 
works. Even if affiliation terms could be so arranged that the station 
would fully compensate the network for any loss, the policy of the 
two networks is to deny affiliation because of the potential diversion of 
audience from the larger stations, which provide the bulk of network 
revenues and income. 

A more complex issue arises when affiliation is refused because of 
partial “overshadowing,” i. e., when a portion of a community is 
receiving network service from stations in other communities, but 
the technical quality of the service is inferior, Frequently, in such 
communities the public finds it necessary to invest in expensive home 
antennas in order to obtain regular, dependable service. 

Each network has been free to make its affiliation decision on its 
own criteria in these situations, so long as the decision is made uni- 
laterally by the network. However, under section 3.658 (b) of the 
Commission’s rules, a network may not enter into any agreement or 
understanding, express or implied, with one affiliate regarding affilia- 
tion with a station in another community. Some affiliates, neverthe- 
less, have protested strenuously when networks have considered affilia- 
tion with stations in nearby areas. In 1 case, an affiliate objected even 
where the proposed new affiliate was separated by 85 miles and by 
mountainous terrain. Network interoffice memorandums suggest that 
such objections have been given serious consideration although they 
have not necessarily been controlling in the decisions reached. Thus, 
a station-relations official of one network, in a memorandum to the 
network president, suggested that consideration should be given to 
affiliating with a station in a particular community. The memoran- 
dum added that a key affiliate in another market “wouldn’t like such 
overlap a little but maybe under the circumstances it’s the thing to be 
done at the proper time for the good” of the network. 

In another instance, a staff document was drawn up to give the 
network “ammunition” to argue with an important affiliate in respect 
to the network’s plan to affiliate with a station in another community, 
but which was partially within the first affiliate’s service area. 

These discussions have gone beyond the point of the networks 
merely receiving the protests of affiliates. Thus, in a letter sent by 
a network official to a station attempting to block the network’s 
plan to affiliate with a station in a nearby area, it was stated: 
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As I told you in the office when we were talking about a 
basic contract * * * we are happy with our present setup 
and we see no reason why we will ever do anything to jeop- 
ardize our happy relationship. If the adding of ———— 
would place this relationship in jeopardy, then we wouldn’t 
do anything without coming to you first * * *. 

There is nothing to be alarmed about. We will talk to 
you before we talk to them, and we will keep you posted 
on every motion we make. The answer at the moment is 
that nothing has been done, and it doesn’t look like anything 
will be done.* 


Affiliates, in attempting to persuade their networks not to affiliate 
with stations in their service areas, have sometimes threatened to 
drop network programs. Thus, a network, which had an affiliate in 
one of the largest two VHF-station markets, was considering affilia- 
tion with a station in a nearby community. The regular affiliate 
advised the network that it would cancel “any or all shows” which 
might also be placed on the new affiliate. As a result, the network 
advised the station applying for affiliation that it could have access 
only to those commercial programs not carried by the regular affiliate. 

Aside from a possible doubt as to whether network decisions gov- 
erning affiliations in overshadowed markets are unilateral, as re- 
quired by the Commission’s rules, there is an additional issue as to 
the soundness of the network policies in considering duplication. A 
first principle of NBC and CBS is to maintain and increase the cir- 
culation and rates of affiliates in the major markets. Hence, each 
tends to discourage affiliation which would have the effect of diverting 
audience from major affiliates, in the absence of strong countervail- 
ing considerations. As previously described, when CBS estimates the 
circulatiton of a prospective affiliate, it takes into account whether 
the affiliate is to be listed as a supplementary affiliate on the net- 
work’s sales card. If so, the network will credit the prospective 
affiliate with coverage, in a duplicated area, to the point of equal 
service with another supplementary affiliate. However, if the prospec- 
tive supplementary affiliate overlaps an area with a basic, or must- 
buy affiliate, the entire duplicated area is credited to the basic affili- 
ate. The application of this principle could disqualify a potential 
affiliate. A question is raised as to the soundness of this approach, 
particularly in light of the recommendation of the Network Study 
Staff that must buy stations should not be specified by the networks.** 

The networks insist that no hard-and-fast rule can be applied in 
cases of overshadowed communities, and that they must be free to 
consider each on its own merits. It is not clear, however, that the 
networks have followed consistent policies in this respect, nor that 
they have given sufficient consideration to the quality of the signal 
available in portions of overshadowed communities. From time to 
time, a network has granted affiliation to a station in a community, 
despite the fact that the community was theoretically covered in sub- 
stantial degree by an existing affiliate. This was done so that the net- 


—_—_ 


“It appears that the network subsequently was able to persuade the affiliate in ques- 
_ that no great harm would result to it, since affiliation was granted to the second 
é on. 


See ch. 9. 
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work might obtain a larger share of the audience through use of a lo- 
cal outlet. However, it is not apparent under what specific circum- 
stances this criterion is governing. 

Moreover, in some cases stations are advised that if they wish to 
obtain affiliation, they must relocate their transmitting antenna sites, 
Typically, the objective is to provide more effective coverage of a 
larger, nearby community, or to enable the network to cover two or 
more closely spaced markets. In some of these cases the stations have 
located their transmitter sites 20 miles or more from the communities in 
which they are licensed to operate, and have established duplicate 
studios. ‘Two questions have been raised in respect to such cases, 
First, whether, under the pressing necessity of obtaining network 
affiliation, the stations serve less effectively the communities in which 
they are licensed to operate, in favor of larger nearby communities 
which may already have multiple facilities. Secondly, if such re- 
location results in loss of affiliation to a station in a community which 
becomes overshadowed, whether such actions run counter to the Com- 
mission’s table of assignments and to the criterion of promoting local 
community outlets. ‘The Commission considered application of a rule 
which would limit antenna sites to within 5 miles of communities spe- 
cified in the table of assignments. It concluded that a general rule 
was not desirable, but th: at it would consider each case on its merits.” 


3. Conclusion 

At issue is the soundness of the network criteria governing affilia- 
tion with stations in communities within service range of affiliates lo- 
cated in nearby communities. Unavailability of afiliation, or inade- 
quate access to network program service, may deprive overshadowed 
communities of local television outlets, despite the fact that these cities 
may be of substantial size. An examination of network criteria 
with respect to overshadowed communities leaves doubts whether net- 
works have followed well-defined and consistent affiliation practices in 
such cases. There is a question as to the influence in these decisions of 
discussions held with existing affiliates in the overshadowing com- 
munities. In addition, there is a question as to whether appropriate 
measures of overshadowing are used ; whether, for example, consistent 
consideration is given to the quality ‘of service available to the public, 
and whether undue attention is given to protecting the service areas 
of basic stations. 


G. RADIO AFFILIATION AS A FACTOR IN TELEVISION AFFILIATIONS 


1. Introduction 

It has previously been indicated that in selecting among stations for 
affiliation, networks use various criteria. The criterion which appears 
to have been among the most important has been the factor of existing 
relationships in the radio broadcasting field. The three networks, 
ABC, CBS, and NBG, have followed the general practice of gr ranting 
the televi ision affiliation to their radio affiliate in a desirable mar ket, if 
he succeeds in obtaining a competitive television facility in the same 
market. The factor has been described by CBS, as follows: 


A second additional factor has from time to time, although 
certainly not invariably, played an important part in the affil- 





#* FCC docket No. 11297, Report and Order, November 14, 1955. 
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iation decision: this is the factor of existing relationships 
between CBS and the owners of the television station in the 
radio broadcasting field. Thus, all other things being reason- 
ably equal, w here the question is otherwise a close one, CBS 
Television has affiliated with a television station with whose 
owners CBS Radio has had an historical and pleasant rela- 
tionship. This factor, it may be noted, depends on the par- 
ticular circumstances involv ed and has not always been de- 
cisive. Particularly where the market is one which does not 
otherwise justify affiliation or where the radio affiliate has 
been long delayed in obtaining a television station, or where 
the radio affiliate has not obtained facilities reasonably equiv- 

alent to other television stations in the market, CBS-Tele- 
vision has found it economically necessary to affiliate with 
non-radio-affiliated television stations in preference to one 
which has had a radio affiliation. 

A third and related factor which may play a part in the 
choice of a television affiliate is its previous history in radio 
broadeasting, even though it has not been a CBS Radio affili- 
ate. Again, all other things being equal, CBS Television will 
choose a television affiliate with experience, and successful 
history, in the broadcasting field over one without such ex- 
perience and history. Further, in the event that the licensee 
of a television station is also the licensee of a radio station 
with which CBS Radio wishes to affiliate, that fact will be 
considered.*° 


In fact, this statement does not adequately describe the weight at- 
tached by the networks to the factor of association in radio. Thus, in 
NBC’s 57 basic markets as of August 1956, its TV affiliate was also its 
AM affiliate in 47 of these markets; in 5 of the remaining 10 markets, 
NBC either did not have a radio affiliate, or NBC itself had a radio or 
television station but not both. A similar marked relationship, al- 
though to a slightly lesser degree, is evident in the affiliation pattern 
within the CBS basic markets. The factor of affiliation in radio is 
predominantly, if not invariably, applied in television affiliation de- 
cisions. 

Behind the statistics is a history of network promises and moral 
commitments to AM affiliates, and vice versa, which in effect amounted 
to a first call on a television affiliation contract. While these arrange- 
ments may have been mutually advantageous to certain stations and 
networks, a public-interest issue is raised as to the effects of these prac- 
tices on promoting effective competition in the broadcasting industry. 


2. Network practices 
The consideration given to the factor of radio affiliation is clearly 
evident in a number of interoffice memoranda and letters of NBC and 


CBS examined by the Network Study Staff. Typical of these are the 
following excerpts from documents of these networks: 


(a) * * * although we have no commitments to make any 
particular station a must buy, we took the position some time 
ago that in markets where we wanted a television outlet, we 


* CBS Network Practices, pp. 29-30. 


> eee et wre ee wee ee FF —_ > ae 








+ 


11.348 aR a? 








238 


cation for channel 


NETWORK BROADCASTING 


would offer a television affiliation to our AM affiliate, other 
factors being equal. 

(b) [Netw ork | interested in the — market, and in view 
of our long-time association in radio, if your company gets 
the grant our natural inclination would be to continue our 
pleasant and profitable association in TV. 

(c) When the [network] made its affiliation with [station 
A] it was made clear by our station relations executives to 
[station A] that the relationship had to be on a temporary 
basis because of a long-standing commitment to affiliate with 
[network radio affiliate] if it should be successful in its appli- 
—-. There can be no doubt on this point. 
It is underscored by the 90-day cancellation clause in the 
[station A ] affiliation agreement *. Our hands are tied 
by a firm obligation which was disclosed to everyone who par- 
ticipated in the [station A-network] affiliation negotia- 
tions: f° 

(d) [Network’s] affiliation situation in ———— has been, as 
you know, very confused and inefficient. This arises from 
our obligation to [radio affiliate] awaiting final FCC ac- 
tion * * * [Network made letter agreement with radio affil- 
iate by letter of September 17, 1953, ‘with cutoff date of March 
15, 1955, but agreement was extended until final decision in 
the case]. On the one hand, we are faced with a continuation 
of our confused position unless we enter into an interim 
arrangement * * * 

On the other hand, we have been burned several times by 
interim affiliates who conveniently forget their initial will- 
ingness to give up the [network] franchise if the long haul 
applicant succe ssfully qualifies. 

I wish you would get in touch with Mr. ——— and tell him 
we will give him an interim contract with 6-months’ cancel- 
lation clause for [station A], but under the circumstances 
will not make a permanent or firm affiliation until such time as 
our affiliate in [the specified market] either gets or is turned 
down in their pursuit of an application from the FCC * * * 

(e) Details of obligation—such an obligation existed verb- 
ally, but not in writing, because of an attempted raid by 
[network B] of the 50 kilowatts in ——— and 50 kilowatts 
in — interlocking ownership. At that time, I am told 
it was 1953, ——— then the controlling interest in the news- 
paper ———— and the radio stations were assured that he 
would get the [network A] television franchise in both 
and ————, if and when he obtained construction per- 
mits * * * 

(f) It is clear from these figures that [market A] is a 
better market than [market B] and were it not for our com- 
mitments [to affiliate in market B], we would have ample 
reason to elect [market A] for both radio and TV * * * 

(g) We operated under the secondary agreement with 
and placed a considerable amount of business on that 
station on a noninterconnected basis until sometime during 
the month of October 1953, at which time Mr. ——— ap- 
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proached us, urging us to take steps to have them intercon- 
nected. At that time I was on vacation, and I received a 
telephone call from [the writer’s superior in the network] 
asking me what we should do * * * I reiterated the situation 
that existed at that time relative to our an commitment” 
to an AM affiliate, even though such “moral commitment” 
did not have legal standing. 

I explained to him that we were offering him an affilia- 
tion only on an interim basis—until such time as our own 
affiliate ———— in ———— might be successful in obtaining 
a television CP and getting a station on the air. 


The networks promised their radio affiliates first consideration 
in the awarding of television affiliations. These commitments were 
deemed by the networks to have strong moral, if not legal, force. 
Frequently, networks held open permanent affiliation in a market 
for years while the radio affiliate was seeking a television license 
from the Commission. As an interim measure, a network might 
affiliate with an existing station in the market with the specific un- 
derstanding that if its radio affiliate were successful in obtaining a 
television station the affiliation would be transferred. This under- 
standing was reflected in the cancellation clause of the affiliation con- 
tract with a temporary affiliate; to insure the network maximum flexi- 
bility the contract was drawn to permit cancellation within 1 to 6 
months. 

The pledge to the radio affiliate was based on the self-interest of 
the networks. ‘Typically, it reflected a business relationship of many 
years duration. Most important, the pledge, in effect, was mutual, 
and the networks were assured of a loyal group of stations which 
would be expected to seek affiliation with them. In markets with 
fewer competitive stations than networks and where stations had 
multiple affiliations, the networks also expected that they would 
receive preferred clearances from stations with a long history of radio 
affiliation. 

(a) CBS contract clause No. 7—In addition to oral and letter 
agreements with radio affiliates, CBS inserted a clause in many of its 
radio contracts, which specifically provided for a mutual right of 
first call on the television affiliation : 


Columbia agrees that in the event it desires to offer 
calened ision programs or program material or other programs 
or program material generally to television, short-wave or 
ultra-short-wave stations, or to other stations not in the regu- 
lar broadcast band, it will offer the same to any television 
short-wave or ultra-short-wave station, or other stations not 
in the regular broadcast band located in the city in which 
the station is located, which may be owned by or affiliated 
with the station before offering the same to any other 
such station located in the city in which the station is located. 
The station agrees that in the event it becomes the owner 
of or affiliated with any television, short-wave or ultra-short- 
wave station, or other station not in the regular broadcast 
band, located in the city in which the station is located, no 
arrangements shall be made involving the supplying to such 
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station of television programs or other program material 
until Columbia shall have been advised of the terms of any 
such proposed arrangements and shall have been given a 
reasonable opportunity to enter into similar arrangements 
with the station upon terms as favorable to Columbia. 


CBS entered into such agreements with some of its radio affiliates 
as early as 1940. In the course of a comparative proceeding ™ be- 
fore the Commission in 1952-53, the issue was raised as to whether 
the contractual provision described above and a similar letter agree- 
ment entered into between CBS and one of the applicants were con- 
trary to the Commission’s rules relating to exclusive affiliation and 
term of network contract. It was alleged that the clause precluded 
the applicant, if successful, from affiliation with more than one net- 
work contrary to section 3.658 (a). In addition, it was charged that 
the clause, which had been in force over a decade, was violative of 
section 3.658 (c).°? 

The Commission, in its final decision, ruled that neither the con- 
tractual clause nor the letter agreement violated the chain broadcast- 
ing rules. It was held that the clause did not constitute a television 
affiliation agreement between the station and the network but merely 
an agreement by the parties to give each a first call on the other’s 
services. There was nothing to indicate, the Commission concluded, 
that any affiliation agreement entered into pursuant to this clause 
would not have been in full conformity with the applicable Com- 
mission rules. Further, under the letter agreement the Commission 
found that— 


Aladdin is not prevented or hindered from, nor has it sub- 
jected itself to penalty for, broadcasting the programs of any 
other network organization. Moreover, there is nothing in 
the letter agreement from which a finding may be made that 
Aladdin is now bound, either directly or indirectly to remain 
affiliated with Columbia Broadcasting System’s television 
network for a period longer than 2 years.** 


Thus, from a legal standpoint the Commission decided that the 
CBS clause 7 and the associated letters of agreement, oral understand- 
ings, and moral commitments did not violate any of the chain broad- 
casting rules. However, coincidentally with the raising of the issue 
in this case, CBS deleted clause 7 in its contracts with most radio 
affiliates. A handful of radio affiliates, nevertheless, have insisted on 
retaining the clause to the present. 

The Du Mont network, which was not in the radio networking field, 
maintained that the joint AM-TYV interests of the other networks 
substantially affected competition in the television field. In this con- 
nection, Du Mont stated to the Subcommittee on Communications of 
the Senate Interstate and Foreign Commerce Committee : ™ 


51 In re applications of Aladdin Radio and Television, Inc. (Docket No. 9041), and Denver 
Television Company (Docket No. 10240). 

52 Term of affiliation—no license shall be granted to a television broadcast station having 
any contract, arrangement, or understanding, expressed or implied, with a network organi- 
zation which provides, by original terms, provisions for renewal, or otherwise for the 
affiliation of the station with the network organization for a period longer than 2 years; 
Provided, That a contract, arrangement, or understanding for a period up to 2 years may 
be entered into within 6 months prior to the commencement of such pertod. 

53 Vol. 9, Pike and Fischer, Radio Regulation, pp. 37-38. 

* Hearings before the Subcommittee on Communications, Interstate and Foreign Com- 
merce Committee, U. S. Senate (1955), p. 1018. 
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The reasons why NBC and CBS have been able to achieve 
their dominant positions were written into economic history 
several years ‘pefote television networking became a 
reality. * * * 

When the freeze went into effect, there had been 108 con- 
struction permits issued. The 108 stations which were on the 
air or which went on the air shortly after the freeze were 
situated in 63 markets—40 of those 63 markets had only 1 
station; 11 of those 40 markets had only 2 stations; 8 mar- 
kets had only 3 stations, and 4 markets had 4 or more sta- 
tions. Of the 40 stations in the single-station markets, 37 
were owned by interests having radio stations. An over- 
whelming majority of them were affiliated with NBC and 
CBS radio networks, and those affiliations were carried over 
into affiliations with those two television networks. Of the 
22 stations in the 2-station markets, 21 were owned by radio 
interests with an overwhelming majority of those 21 stations 
having affiliations with NBC and CBS radio networks. 


The difficulties experienced by Du Mont in television networking 
are attributable to many other causes as well. Nevertheless, lack of 
access to stations was a significant contributing factor. While Du 
Mont obtained affiliation with television stations which were under 
common ownership with radio stations affiliated with the other net- 
works, Du Mont was treated as a secondary network; except for a 
few outstanding programs, it had great difficulty in getting and retain- 
ing reasonable clearances. Stations, like networks, took into account 
both their radio and television interests. Radio affiliates of NBC and 
CBS, which were the more numerous of the VHF licensees in impor- 
tant markets, had every expectation that NBC and CBS would prove 
to be as predominant in television networking as they had been in 
radio and granted them clearances accordingly. 


3. Conclusion 


In choosing among stations competing for affiliation, the networks, 
particularly NBC and CBS, have strongly preferred those television 
licensees who were also their radio affiliates in the same market. This 
preference was not coincidental, but reflected a conscious, considered 
policy by the networks. In various statements to affiliates over the 
years, the networks promised to hold the television affiliation open for 
their radio affiliates until these licensees could obtain competitive 
television facilities in their markets. The pledges made to the radio 
affiliates served the radio and television interests of the networks, 
assuring them loyal and cooperative affiliates in both fields. 

The joining of the radio and television interests in the affiliation 
process has not served to promote competition among stations for net- 
work affiliation nor among networks for affiliates. In particular, the 
Du Mont network, which was not in radio networking, was at a com- 
petitive disadvantage in seeking access to television stations which 
were also longtime NBC or CBS radio affiliates. 


H. AFFILIATION AND MULTIPLE OWNERSHIP 
1. Introduction 


In es among stations for affiliation, CBS has stated that it 
may prefer the applicant who is a licensee of stations in several mar- 
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kets over a single-station licensee. This view was expressed in re- 
sponse to a questionnaire submitted to the networks on October 19, 
1954, by the chairman of the Senate Committee on Interstate and For- 
eign Commerce: © 


7. Please indicate what effect, if any, is given to the fact 
that the prospective television affiliate also owns one or more 
television stations in other communities which are television 
affiliates of your network. 

Answer: The fact that the owner of a prospective television 
affiliate in area A is also the owner of a present television 
affiliate in area B (or a radio affiliate in any area) may be of 
significance in three respects in determining divs os to 
affiliate with such owner in area A— 

(i) Where such owner has only just commenced opera- 
tions in area A, or just purchased the prospective affiliate 
in area A, the quality of such owner’s local station opera- 
tions in area B will usually be a good indication of the 
probable quality of such owner’s s local station operations 
in area A ; 

(ii) If the business relationship between CBS Tele- 
vision and such owner in respect of the area B affiliation 
has been mutually pleasant, there will be a natural desire 
on the part of CBS Television to continue that relation- 
ship in area A; and 

(iii) In order to obtain network coverage in, for 
example, three specific areas in the aggregate, it may be 
necessary to apply affiliation criteria to prospective and 
present affiliates in groups, rather than separately, weigh- 
ing the merits of affiliating with same owner in all three 
areas. In such a case, the decision m: iy be to affiliate 
with the same owner in all three areas on the ground that 
aggregate network coverage will be improv ed. 


The basis for this view is the fact that a network, as a national 
organization, is concerned with its position in a large number of mar- 
kets. Failing to affiliate with a multiple owner in one community may 
adversely affect the network’s access to another community in which 
a multiple owner is located. Thus a multiple owner may have the 
only station in an important market; or he may have a facility in a 
top market where there are fewer stations than networks. <A large 
multiple owner, thus favorably situated, tends to bargain with a 
network on the basis of his overall station holdings.* 

Aside from the business interests of the networ ks and of multiple 
owners, there is, however, a serious question as to the appropriateness 
of multiple ownership as a favorable criterion in granting affiliation. 
Tie-in arrangements in which access to markets with scarce facilities 
are contingent, whether expressly or implicitly, on the grant of affilia- 
tion in other markets are obviously adverse to effective competition.” 

Further, the preference granted to multiple owners by networks in 
choosing affiliates may adversely affect the Commission's objective of 


% The CBS response to this questionnaire was attached as an appendix to its printed 
memorandum Network Practices. For the answer quoted in the text, see pp. XXV—XXVI. 

56 See ch. 12 for discussion of this point. 

57 Cf. the Supreme Court decisions in the motion-picture field, including United States 
Ste esa S. 100 (1948) ; and Schine Chain Theatres, Inc., v. United States, 334 
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promoting local ownership. If local, single-station owners are at a 
serious disadvantage in the competition for affiliation, this must affect 
adversely their future role in the telecasting industry. 
2. Network practices 

How frequently networks have granted preference to multiple 
owners in choosing among stations for affiliation could not be deter- 
mined. The Network Study Staff, however, requested the networks 
to specify the reason for each cancellation or expiration of an affilia- 
tion agreement between January 1, 1952, and October 1, 1956. 

In response to this question, CBS stated there were three occasions 
on which the multiple ownership factor resulted in affiliation changes: 


(a) Birmingham.—CBS had been affiliated from July 1, 
1949, to July 3, 1954, with WABT. After the Storer Broad- 
casting Co., a large radio and television multiple owner, pur- 
chased WBRC-TYV in Birmingham, CBS shifted its affilia- 
tion to the Storer station. 

(6) Cleveland—CBS had been affiliated with WEWS 
from January 12, 1949, to March 1, 1955. After the purchase 
of WXEL (now WJW-TYV) by Storer, CBS transferred its 
affiliation. 

(c) Omaha.—CBS had been affiliated with KMTV from 
September 1, 1949, to December 31, 1955. The affiliation was 
subsequently transferred to WOW_TV , acquired by Meredith 
Publishing Co., because, as CBS stated, “of that station’s 
more aggressive management and ow nership by a multiple 


owner. * * * [Also] the licensee of WOW-TV_ was the 
anaeae of a radio station in Omaha with which CBS radio 
desired to affiliate.” 


(a) Charleston-Huntington case—Subsequently, the Network 
Study Staff’s attention was directed to another case of a transfer of 
affiliation which allegedly turned on the multiple-ownership criterion. 
This involved the Charleston- Huntington market of West Virginia. 
WCHS-TY, licensed to a local group, lost its CBS affiliation to 
WHTN-TV, licensed to the Cowles Broadcasting Co., a large multiple 
owner. 

The events leading to this action appear to have been as follows: 

(1) WCHS-TV started commercial operation in Charleston 
on August 15, 1954, as a primary affiliate of CBS. In radio, 
WCHS had been affiliated with OBS since February 14, 1937. 
A second VHF station had been authorized on September 2, 1954, 
which became WHTN-TV. NBC was affiliated with another 
VHF station, WSAZ-TV, which had been in operation since 
November 15, 1949. 

(2) After WCHS-TV began operation it discovered that it 
had chosen the wrong antenna site and could not compete effec- 
tively with WSAZ- TV. On September 17, 1954, the head of the 
CBS-TV engineering department in a memorandum to the CBS 
station relation official suggested that, if CBS could not obtain 
affiliation with WSAZ-TV, it should urge WCHS-TV or 
WHTN-TV to locate in the area between Charleston and Hunt- 
ington. Subsequent discussions were held by CBS with WCHS- 
TV in which the station decided to relocate its transmitter site. 
The new site was judged by the head of the CBS-TV engineering 
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department as providing “an entirely competitive signal” although 
WCHS-TYV was informed that “CBS television did not want to 
be placed in a position of recommending a specific move.” 

(3) At the same time, in a bid to obtain the CBS affiliation 
which it had been seeking since 1951, WHTN-TV also pro- 
posed to move its transmitter. The station indicated that it was 
prepared to spend up to $600,000 if it could be assured of the 
regular CBS atfliliation in the area. However, the network in- 
isted upon continuing with WCHS-TYV, although CBS offered 
WHTN a 1-year, experimental, per-program arrangement. 

(4) The request of WCHS-TY to move its transmitter site had 
to be Bovsiss. by the FCC. The application was filed in August- 
September 1955, but objections were made by WHTN-TV and 
WTAP-TYV, Parkersburg.** There was also dissension within 
WCHS-TY because the transmitter move involved an additional 
expenditure of over $200,000. These various difficulties were 
overcome and the Commission approved the new location on 
September 11, 1956. 

(5) WCHS-TYV maintained a regular correspondence with CBS 
to inform the network of the progress made. In addition to the 
relocation of the transmitter site, WCHS-TV undertook an an- 
tenna reorientation campaign in which it installed 7,700 antennas 
in the Huntington area at a cost of $75,000 to the station. Also, 
to promote the station’s competitive position it purchased the 
Metro-Goldwyn-Mayer feature film package at a price of between 
$800,000 and $1 million. 

(6) Meanwhile, early in 1956, WHTN-TYV was sold to Cowles 
Broadcasting Co., and the FCC approved the purchase on June 
20, 1956. Cowles Broadcasting Co. has a total or partial owner- 
ship interest in four other VHF stations, all affiliated with 
CBS.** Within a short time Cowles applied for permission to 
move to a new site immediately adjacent to that of WSAZ-TV, 
and this petition was granted by the Commission on October 26, 
1956. In addition, on March 18, 1956, the principal stockholder 
and president of WCHS-TV, with whom CBS had been asso- 
ciated over a long period in radio, died. 

(7) After the change in ownership of WHTN-TV to Cowles, 
there were recurrent reports that a shift in affiliation would 
follow. On November 15, 1956, WHTN-TV made a formal 
solicitation of the CBS television affiliation for the Huntington- 
Charleston area, and WCHS-TYV followed with a presentation on 
December 27. 

(8) After studying the WHTN-TV document, the head of 
CBS television engineering department concluded that for “all 
practical purposes, the potential contribution to CTD [Columbia 
television division} circulation by the two stations is equal.” In 
fact, he accorded WCHS-TV an initial advantage because of 
established viewing habits and the orientation of home antenna 
installations. He recognized the advantage in coverage which 
WHTN-TV might have in the adjoining area of Ashland and 


58 Neither party appeared at the subsequent hearing. 
5° These are located in Des Moines and Sioux City, Iowa; Hutchinson, Kans.; and 
Minneapolis, Minn. 
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Portsmouth, but in view of the rocky terrain in West Virginia 
and “the inapplicability of computed contours, it is impossible 
to predict just how much weight should be given to this.” 

9) WCHS-TV urged CBS not to change affiliation until both 
WCHS and WHTN-TV had been operating from their new sites. 
Such a test would permit CBS to determine the actual coverage 
efficiency of the two stations. CBS, however, denied this request 
and the CBS president informed Cowles, on January 31, 1957, 
that it could expect the CBS affiliation. 

CBS received a number of protests as a result of its action. In ex- 
plaining the change, CBS gave the following reasons: The location 
of WHTN-TV which would provide competitive coverage for the 
first time with the NBC affiliate WSAZ-TY ; the death of the former 
president of WCHS and his succession by a man allegedly without 
experience in broadcasting; the dissension among the sonlblilers of 
WCHS-TYV;; the long delay of WCHS-TV in relocating its trans- 
mitter site; and the long and successful experience of the Cowles 
group not only in mass mediums in general but in radio and television 
broadcasting. 

WCHS-TY, on the contrary, alleges that the deciding factor was 
the CBS affiliation with Cowles television stations in four other 
cities. WCHS-TYV points to the closeness of the CBS—Cowles rela- 
tionship: For example, in Minneapolis CBS and Cowles formerly 
jointly owned WCCO-TY;; later, CBS relinquished its 47 percent 
interest to Cowles for approximately $4 million. In specific rebuttal 
to the CBS reasons for disaffiliation, WCHS-TV maintains that its 
coverage from its new site will be equal to or superior to that of 
WHTN-TV;° that its president was counsel to the station from its 
inception and that the general manager and other operating of- 
ficials of the station have remained unchanged; that the disagree- 
ment of the minority stockholders was temporary and representatives 
of these stockholders so informed CBS; that the delay in relocating 
the transmitting antenna was beyond the control of WCHS-TV ; and 
that its antenna reorientation operation and its willingness to invest 
substantial sums in program fare are indications of its managerial 
aggressiveness. 

The Network Study Staff is unable to conclude that multiple own- 
ership was the only factor which influenced CBS in this decision. 
Nevertheless, in light of the CBS statement of policy in respect to 
the multiple ownership criterion and the acknowledged application of 
this criterion in other cities, it may reasonably be inferred that mul- 
tiple ownership was a significant element in the Charleston-Hunting- 
ton affiliation action. 

3. Conclusion 


A network, as a national organization, considers its affiliation actions 
in individual communities in light of its overall position. This may 
result in its choosing a multiple station owner over a local station 
group, because the multiple owner has television stations in other com- 
rnunities considered important to the network. CBS has indicated that 
this factor has been decisive on some occasions. The recent transfer 
of affiliation by CBS in the Charleston-Huntington market is set 


© This point appears to have been conceded in the interoffice memorandum of the CBS 
chief television engineer, as previously described. 
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forth in some detail to illustrate the alleged operation of the multiple 
ownership criterion to the disadvantage ofa single station, local own- 
ership group. 

The ‘preference granted a multiple owner in affiliation is clearly 
contrary to the Commission’s policies of promoting local ownership 
and the widest diversification of ownership in the television medium. 
Moreover, the multiple ownership criterion effectively hinders com- 
petition among stations for affiliation; a licensee having a scarce fa- 
cility in one community obtains thereby an unwarranted advantage in 
the competition for affiliation in another community. 


I. AFFILIATION AND CLEARANCES 


A network expects its affiliates to cooperate in clearing time for net- 
work commercial programs. This is well understood by stations en- 
tering into the affiliation arrangement. It is also true, however, that 
each station has the responsibility to program in the public interest ; 
it cannot delegate this responsibility to a network or any other organi- 
zation. Consonant with this fundamental principle of licensee re- 
sponsibility, the Commission has ruled that a station cannot bind itself 
to accept programs exclusively from one network (sec. 3.658 (a) ). 

In markets having 3 or more stations, each of the 3 networks usually 
has an affiliate w hich agrees to option time to the network and which 
receives a right of first call on the network’s programs. These affili- 
ates are sometimes called primary affiliates, and clearance of time from 
these affiliates is generally well assured. In markets having only 1 
or 2 stations, there are less assurances of full clearances because the sta- 
tions may be affiliated with more than 1 network. This has led to a 
practice by at least one of the networks, CBS, to exact a promise from 
potenti: al affili: ates in some of these markets that they will operate as 

“primary” affiliates, granting CBS the bulk of their clearances. This 
practice acts to restrain stations from exercising their right to choose 
programs from more than one network source. 

One illustration of the restraining practice discovered during the 
study is as follows: A television applicant i in a key city stated to ‘CBS 
that, if successful in a comparative proceeding, he would want to 
affiliate with the network. However, as the only VHF station allo- 
cated to the particular market, he proposed to broadcast the best pro- 
grams of other networks as well. The network’s station relations 
officer replied that he was “interested in talking only on the basis of 
a primary affiliation.” The applicant was told that he should decide 
for himself whether or not he wished to affiliate with other networks, 
“but that unless CTD has a primary affiliation” in the city in question 
the network would “be inclined to look for a VHF affiliation” in an 
adjoining city. 

Another example of this practice is evident in the following excerpts 
from an interoffice CBS memorandum: 


Over the phone, Friday, I had a long conversation 
with —_—- —_—.,, relative to the VHF station, for which 
they have just received a grant in ———. 

After a great deal of conversation between Mr. ———- and 
myself and Mr. ——— over the phone, it was decided that the 
only way we would be interested in an affiliation with 
Mr, ——— station would be that he make CTD the primary 
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affiliation. We felt that because of the past relationship be- 
tween ———— [the owner’s radio station} and NBC that we 
would not want to play second fiddle to NBC in this instance. 
This was discussed quite fully and frankly with Mr. 
and it was left with him in this way: We are interested only 
if we can be considered a primary affiliate. Mr.——— said he 
understood this thoroughly, he understood the terms of the 
contract and he was going to think the matter over and dis- 
cuss it with other members of his organization and he would 
be back in touch with us sometime in the near future. 


In still another case, involving a single VHF-station market, the 
network’s station relations officer, after negotiations with the tele- 
vision licensee, reported : 


has agreed that if we can come to satisfactory terms, 
-TV will become a full-fledged primary of CTD, not as 
it is presently operating with part of a schedule from one 
network and the remainder from a second. ~ 
Since the search of network files by the Network Study Staff neces- 
sarily was on a spot-check basis, the extensiveness of this practice 
of requiring a station to serve primarily as the outlet of one network 
to the detriment of other networks could not be measured. Such a 
practice, however, : the extent that it operated, appears to be in con- 
flict with section 3 58 (a) of the Commission’s rules and contravenes 
the licensee’s seauane: in the public interest, to exercise his own 
discretion in choosing programs from among the networks. 


Conclusion 


On some occasions, at least one of the networks, CBS, has sought 
to exact a promise from a prospective affiliate in a market with scarce 
facilities that he would serve as a “primary” affiliate of CBS and 
grant the bulk of station clearances to that network. Specifically, 
potential affiliates have been advised that it was inconsistent with the 
status of a primary affiliate to choose freely among the programs of 
other networks with which the stations might affiliate. 

In the view of the Network Study Staff, this practice appears to 
conflict with the intent of chain broadcasting rule (sec. 3.658 (a) ) 
which prohibits any agreement or understanding, expressed or implied, 
preventing or hindering a station from accepting programs from more 
than one network. The Network Study Staff is not in a position, 
however, to determine specific infractions of the Commission rules. 
It is recommended, therefore, that the matter be referred to the 
Commission for appropriate action. 





J. RECOMMENDATIONS 


The foregoing appraisal of network affiliation practices was con- 
cerned with determining whether these practices have properly served 
the public interest, and in particular whether they have tended to 
promote or to hinder the development of a competitive television in- 
dustry. In this connection, various affiliation problems were studied, 
including those relating to UHF stations, small-market stations, over- 
shadowed markets, radio affiliation as a determinant of television 
affiliation, multiple ownership as a preferential criterion, and the re- 
quirement that a station serve as a primary affiliate. The general 
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conclusion of the Network Study Staff is that, in exercising their power 
to select affiliates, the networks have in some respects served the public 
interest, but in other respects may have acted contrary to the public 
interest. 

In light of the examination of the network affiliation process, several 
alternative recommendations suggest themselves: to retain the present 
system, in which networks are largely free of regulatory supervision 
in their affiliation decisions}t6 require Commission direction of the 
affiliation process; or to rely on publicity and the removal of unreason- 
able criteria. Each of these policies will be discussed below. 


1. Status quo 


In the CBS memorandum, Network Practices, a systematic presen- 
tation is made of the network’s arguments against a proposal to regu- 
late network affiliations. This is relied upon primarily in the 
discussion below. 

One of the principal arguments made by CBS for maintenance of 
the status quo is that networks have extended affiliation to the widest 
degree practicable. All but 35 of the commercial stations in opera- 
tion are affiliated with ABC, CBS, or NBC. Generally, affiliation 
with these stations is not considered feasible because the stations are 
in cities where each of the networks already has an affiliate, or are in 
communities adequately served by affiliates in other nearby communi- 
ties, or because the stations do not have competitive facilities. In 
practically no case is a station unaffiliated if affiliation with it would 
extend network service to any significant unserved area. To their 
credit, the networks have extended affiliation to small-market stations, 
where the economic return to the network has been small. Further, 
both CBS and NBC have devised several plans to foster advertising 
support for these stations, and to make the full network service avail- 
able, to the extent practicable, to small-market affiliates. 

“Nor is it consistent with the facts,” argues CBS, “to predicate 
Government control of network affiliations on the charge of discrimi- 
nation against UHF. The fact is that the CBS television network 
is not concerned with whether a station is UHF or VHF, except inso- 
far as it determines size of audience which will be added to that already 
served by the network, and the effect upon the network’s overall cost 
per thousand.” In sum, network policy toward UHF reflects the 
realities of the market place. 

“It is true,” states CBS, “that it is not possible for a network to 
formulate precise criteria for affiliation which are self-executing and 
which can be applied in any situation with mathematical certainty.” ” 
_Affiliation determinations necessarily require “sensible business judg- 
ment.” The affiliation criteria and their application by the networks 
reflect the exercise of such judgment. 

Because of the diversity of situations arising in the affiliation proc- 
ess, CBS contends that it is not susceptible to regulation “by Gov- 
ernment fiat,” and further : 


It would be impossible, by legislation or regulation, to 
establish a sensible set of standards which would automati- 
cally dictate the choice in each case. 


CBS also argues that Government-imposed affiliation would not 
substantially aid unaffiliated stations. These stations are unaffiliated 


1 CBS Network Practices, p. 136. 
# Ibid., p. 237. 
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because they would add little or no circulation to the network lineup; 
for the same reason, these stations would fail to attract advertiser 
support. In connection with this point, CBS points to its policy of 
permitting a station not affiliated with CBS to carry a network pro- 
gram, if it can obtain advertiser assent and if the station is not 
located in a community where a regular CBS affiliate is carrying the 
program. 
CBS concludes: 


In sum, it is submitted that the proposal to regulate the 
affiliation practices of networks, and thus to determine where 
and whom the network must affiliate, will inject the Govern- 
ment into an area in which even the large bureaucracy neces- 
sary for administration of such a law would make no sensible 
or beneficial contribution.” 
2. Commission direction of the affiliation process 
A contrary approach was recommended in the memorandum Tele- 
vision Network Regulation and the UHF Problem, submitted by spe- 
cial counsel to the Senate Committee on Interstate and Foreign Com- 
merce. This approach would require networks to publish and file with 
the Commission the standards they purport to follow and require the 
Commission to approve, disapprove, or modify the standards so 
submitted. 
The grounds for this recommendation are set forth as follows 


The importance of a network affiliation to successful oper- 
ation of a television station is sufficiently great that the Gov- 
ernment is warranted in seeing to it that no arbitrarily dis- 
criminatory practices are followed by the network in the 
awarding of such affiliation. It cannot be gainsaid that a 
network affiliation is at least as important to a television sta- 
tion as is the Associated Press service to a metropolitan daily 
newspaper. Since the Supreme Court has held in Associated 
Press v. United States (326 U.S. 1) that Associated Press 
service must be made available to all new 
criminatory basis, the same reasoning 
ctusion that network televis! 
+eade available to all_applicants on a nondiser 
basis, subjec o the exception already menti rat 

ie network need not make an affiliation available where to 


do so would:be to create a substantial duplication of that net- 
work’s service.™ 









el the con- 





As examples of questionable network affiliation practices, the memo- 
randum refers to the lack of clear standards as to what constitutes 
excessive duplication. The memorandum also refers to the preferences 
accorded by networks to multiple owners and to AM affiliates. 


% Ihid., p. 138. 

* Television Network Regulation and the UHF Problem, Memorandum to the Com- 
mittee on Interstate and Foreign Commerce, U. S. Senate (1955), pp. 24-25. 

® The preferences granted to multiple owners and to AM affiliates are discussed by the 
memorandum in the context of the lack of network standards as to what constitutes exces- 
sive duplication, and the allegation is made that “the identity of the applicant can play 
a disproportionately important part in determining who is to be granted affiliation.” 
However, it is quite obvious that these preferences can also operate within the context 
of a single community where the network has a choice among applicants. This has been 


recognized by CBS in its memorandum Network Practices, and has been treated in the 
text of this section. 
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Under the proposal urged by the memorandum of the special coun- 


sel, any station meeting the standards prepared by the networks and 
approved by the Commission would be— 


entitled to an affiliation on a nondiscriminatory basis so far 
as compensation and other terms of the affiliation are con- 
cerned. 


Another approach, partially related to that advocated above, was 
set forth recently in the staff report, Television Inquiry; Network 
Practices, made to the Senate Committee on Interstate and Foreign 
Commerce. The report states that the affiliation problem is less acute 
than it once was, since most stations now have affiliations of some 
sort, and the few which do not can ordinarily get network programs 
on a per program basis. However, the report contends— 


it would appear that there may be instances of arbitrary ac- 
tion on the part of the networks in shifting affiliations where 
such action cannot be justified on public-interest grounds.” 


The report recommends, therefore, that networks be required— 


to file their affiliation criteria with the FCC and to submit to a 
review of their actions in affiliating or disaffiliating stations 
where someone appeals to the Commission claiming that he 
has been unfairly treated in this regard.® 


The report concludes: 


In view of the disparity between the power of the network 
and the individual station, there appears to be no reason why 
standards of fair practice could not be enforced without im- 
pairing the efficiency of network operation. 


Maximum publicity ; removal of unreasonable criteria 


A third possible approach to insuring that the affiliation process 
serves the public interest would require publication of affiliation 
standards and the prohibition of criteria contrary to the public in- 
terest. This is the approach recommended by the Network Study 
Staff. 

This policy approach recognizes the merits in both the recommenda- 
tion of status quo and the recommendation of Commission direction 
of the affiliation process. Thus, it accepts the fact that the networks 
have extended network affiliation widely and have sought to promote 
a more general availability of network service. On the other hand, 
television is a dynamic industry which has not yet realized its full 
potentialities for station growth; the networks will be called upon 
to make affiliation decisions in a substantial number of cases, includ- 
ing those involving new stations and existing stations. Network 
affiliation is a continuing process insofar as it involves renewal of exist- 
ing contractual arrangements. Thus, the criteria by which networks 
make affiliation decisions are of continuing concern in the public 
interest. 

The policy recommended by the Network Study Staff agrees with 
the proponents of governmental direction of the affiliation process that 


% Tbid., p. 25. 
® Staff report prepared for the Committee on Interstate and Foreign Commerce, U. S. 


Senate, 85th Cong., 1st sess., on the Television Inquiry, Television Network Practices 
(1957), p. 94. 


® Ibid., p. 95. 
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network affiliation is of vital concern to the successful operation of a 
television station. It recognizes, further, the power of the networks, 
particularly NBC and CBS, in the affiliation process. Competition 
in the market in which stations meet networks is not fully effective, 
because the alternatives open to the stations are generally more lim- 
ited than those open to the two principal networks. Thus, the Com- 
mission must intervene to some extent to insure that the public interest 
is properly served. 

However, the Network Study Staff is convinced that the Commis- 
sion should not attempt to direct the affiliation process. Specifically, 
it should not undertake to establish the affiliation criteria to be em- 
ployed by the networks. Rather, primary reliance should be placed 
on insuring the fullest publicity with respect to the affiliation process. 
Thus, it is recommended that a rule be adopted requiring each network 
to file with the Commission a full and detailed statement of the cri- 
teria governing affiliation decisions. This statement should include 
a detailed description of the methods and sources of data used in deter- 
mining the circulation attributable to a potential affiliate, including a 
full statement by each network as to the measurement of circulation 
in areas of overlapping service. Further, the statement should specify 
the basis of each additional criterion for selection of an affiliate. In 
addition, it is recommended that each network be required by rule 
to file a report with the Commission, which should be available for 
public inspection, setting forth changes in affiliation as they occur and 
the basis of such changes. The networks should also report all re- 
quests for affiliation and the disposition of such requests, including 
the specific factors used by the networks in granting or denying such 
requests. 

These statements and reports are designed to provide for self-polic- 
ing and the avoidance of discriminatory practices in the affiliation 
process. Such publicity should foster a continuing awareness that 
affiliation criteria and their application are of public concern. 

While the Commission should not be in the position of establishing 
or approving affiliation criteria, neither should i it permit the applica- 
tion of criteria which are contrary to the public interest. The cri- 
terion of multiple ownership is in this category. A network decision 
to prefer a multiple owner in one community because of the value to 
the network or affiliation with the multiple owner in other communi- 
ties is on balance a criterion which is not in the public interest. It 
runs counter to Commission policies favoring competition, diversifica- 
tion of ownership, and the promotion of local ownership. This is not 
to say, of course, that a network may not affiliate with a multiple 
owner if on other grounds such affiliation is merited. However, multi- 
ple ownership, as such, should not be a basis for affiliation. Accord- 
ingly, the Network Study Staff recommends that a rule be proposed 
which prohibits networks from affiliating with a station because of 
its multiple ownership interests. 

It has also been pointed out that the preference granted radio affili- 
ates in affiliation by the three networks has hampered competitive o 
portunities in the ‘television industry. No recommendation is ake 
at this time in regard to this practice, pending a full study of radio 
networking. Sucha study is required to determine whether the public 
interest is served by having the same network organizations in both 
radio and television. 
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In addition, it is recommended that the CBS practice of requiring 
certain applicants for affiliation to promise to serve as CBS prima 
outlets at the expense of other networks be referred to the Romer 
sion for appropriate inquiry in light of section 3.658 (a) of the 
Commission’s rules. Similarly, further inquiry should be made by 
the Commission as to the policies and practices of the networks with 
respect to holding discussions with existing affiliates concerning the 
grant of affiliation to other stations. 

4. Additional policy considerations 

It has been pointed out that an affiliate not ordered by the adver- 
tiser is thereby deprived of the right to obtain access to the network’s 
commercial programs. Under the plans adopted by CBS and NBC, 
some unordered affiliates have obtained access to network programs, 
but the networks have encountered substantial resistance from adver- 
tisers, talent, and program suppliers in the full development of these 
plans. This raises a public interest consideration as to whether 
affirmative governmental measures should be taken to insure affiliated 
stations a wider opportunity to obtain access to network program 
service. 

One proposal which the Network Study Staff has considered is a 
requirement that a regular affiliate.of a network located in a market 
not ordered by the advertiser for a specific program should neverthe- 
less be granted the opportunity to carry the network program with 
the commercials deleted. It is assumed that the affiliate would be 
required to compensate the network on a reasonable basis for the pro- 
gram. Additionally, since stations would be permitted to carry the 
network program in the absence of advertiser consent, it is assumed 
that the property rights of the advertiser and associated interests must 
be respected and reasonable compensation paid by the stations. 

The advantages and disadvantages of such a proposal are as fol- 
lows: 

(a) Advantages.—One of the basic objectives of the Commission 
is to promote the development of television stations in as many sepa- 
rate communities as possible. A local station has the potentiality for 
serving its community’s political, social, cultural, and business needs 
to an extent that is not possible for a station located in a distant 
metropolis. However, before a station can ae a substantial 
audience and advertiser support, it must have popular programing 
fare. This is available from nonnetwork program suppliers, includ- 
ing syndicators and feature-film distributors, and from the networks. 

An important difference prevails in regard to the availability of 
programs as between network and nonnetwork program suppliers. 
A station has the opportunity to purchase most of the television-film 
and feature-film programs. On the other hand, a station, even if 
affiliated, has the opportunity to obtain network commercial programs 
only if ordered by the advertiser. Otherwise, the affiliated station is 
cut off from the major benefits of networking. 

In the interest of promoting the growth of station facilities to the 
fullest extent, it would appear reasonable and desirable that affiliated 
stations have access to all network programs for which they are not 
ordered. In this way, they can attract audience and, by the sale of 
spot announcements in connection with the program, obtain needed 
economic support. In addition, these stations would reach that part 
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of the public in their areas who may have only irregular and inade- 
quate service from other network affiliates in distant communities. 
To some extent, also these stations may bring network service to some 
families now unable to receive service. 

These objectives are sufficiently important to warrant affirmative 
governmental action. The proposal, itself, is not novel in its under- 
lying principles. In fact, it was pioneered by NBS and CBS in their 
various small-market plans. The full potentialities of these plans 
can be realized only if an obligation exists to provide the full network 
program service to affiliated stations on the basis of reasonable pay- 
ments by the stations. It should be noted that the proposal is limited 
to affiliated stations, and that networks and advertisers would be com- 
pensated. 

In summary, the proposal would serve an important public-interest 
objective. At the same time it would not, it is argued, unreasonably 
interfere with the legitimate business requirements of networks, 
advertisers, and other interests in the television industry. 

(6) Disadvantages——The proposal to permit affiliated stations to 
carry all programs for which they are not ordered has disadvantages 
both to networks and advertisers. To the extent that the service area 
of such stations has serious overlap with that of other affiliates or- 
dered by the advertiser, part of the audience will be diverted from 
the ordered stations and will be viewing the programs without the 
sponsor’s commercial message. ‘Thus, the advertiser will lose access 
to some part of the audience which would otherwise have been avail- 
able to him. If such losses are sufficiently extensive, the advertiser 
may insist on adjustments in the rates of other affiliates. Primarily, 
this is likely to affect the stations in the largest markets, which are 
the main source of network revenues. 

It is true that the unordered affiliates would be required to com- 
pensate networks and advertisers. However, there is a question as 
to whether the compensation would be sufficient to offset the possible 
losses, especially since the objective would be thwarted if the prices 
of the programs to the stations were uneconomical. 

It is true also that the small market plans of NBC and CBS now 
permit unordered stations to carry some network programs without 
any apparent adverse effects on the network structure. These small 
market plans, however, generally establish an eligibility requirement 
in respect to overlapping affiliates, and affiliates with serious overlap 
are not granted access to the programs. Such a condition is not 
included in the proposal. 

The proposal could work to the disadvantage of existing and poten- 
tial affiliates. If networks were required to permit all unordered 
affiliates access to network programs, the networks might adopt more 
stringent minimum affiliation requirements, limiting network affilia- 
tion tothe larger markets. Also, unordered stations might be required 
to pay for network programs which under the CBS and NBC plans 
they are obtaining free, or at a small charge. 

In conclusion, the proposal, while having desirable objectives, raises 
serious practical difficulties which may be a disadvantage to the net- 
works and, to some extent, divert advertiser support from the medium. 
If this were in fact the case, the overall and primary objective of 
developing the full potentialities of the television seth might be 


defeated. 
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(c) Conclusion.—The Network Study Staff is of the view that the 
proposed measure should be issued by the Commission for the com- 
ments and consideration of all interested parties. The Study Staff 
recognizes that serious, practical problems may exist in the applica- 
tion of the proposal, some of which may not have been anticipated in 
the discussion above. The Network Study Staff is, therefore, not 
making any recommendation with respect to the adoption of the pro- 
posal. Nevertheless, the proposal appears to have sufficient merit to 
warrant careful and thorough appraisal by the Commission and by 
broadcasters, networks, and advertisers. 


III. Duration or AFFILIATION CONTRACTS 
A. INTRODUCTION 


Another issue closely tied in with the general affiliation process is 
what the length of the term of the affiliation contract should be. The 
Commission “currently prescribes that each term may not exceed 
2 years, although no limit is placed on the number of times the con- 
tracts may be renewed. During the network study, the view was 
expressed ‘that, as a method of strengthening the bargaining position 
of stations in dealings with netw orks, the Commission should permit 
a longer affiliation term. The desir: vbility of such a change in the 
Commission rules will be considered in this section. Relevant mate- 
rial bearing on this issue will be presented, including the background 
of the present limitation, a description of network practices in respect 
to the term of affiliation contracts, and a measure of the extent to 
which networks have changed affiliation since 1952. Proposals for 
extending the affiliation term will be examined and, finally, a Network 
Study Staff recommendation will be made. 


1. Historical background 


In the Report on Chain Broadcasting, the Commission described the 
practice of NBC and CBS to affiliate for a 5-year term as designed to 
“prevent any real competition in the network-station market.” ” 
While binding affiliates to exclusive 5-year terms, these networks 
retained the option to terminate the contract upon a year’s notice. 
The Commission concluded that— 


* * 


long-term network affiliation contracts remove the 
choice outlets from the network-station market and thus pre- 
vent the establishment and development of new networks; 
that, under such contracts, stations become parties to arrange- 
ments which deprive the public of the improved service it 
might otherwise derive from competition in the network 
field ; and that a station is not operating in the public interest 
when it so limits its freedom of action.” 


Following the chain-broadcasting investigation, a rule limiting the 
affiliation term to 1 year was adopted. In the general review of the 
chain-broadcasting rules, which occurred shortly after their issuance, 
the Commission reexamined the 1-year rule and extended the per- 


® See also hearings before the Committee on Interstate and Foreign Commerce, U. S. 
Senate (1956), pp. 2548, 2674-2675, 2728-2729, 2756. 

7 Report on Chain Broadcasting (1941), p. 61. 

1 Ibid., p. 62. 
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missible maximum period of affiliation to 2 years. 'The Commission 
noted that it had increased the license term of radio broadcasters to 
2 years, and that a 2-year maximum affiliation term would not restrain 
a station’s freedom as much as the 5-year term, which had prevailed 
prior to adoption of its rule. The 2-year maximum affiliation term, 


adopted for radio, was subsequently applied to television. Thus, rule 
3.658 (c) prov ides: 


Term of affiliation: No license shall be granted to a tele- 
vision station having any contract, arrangement, or under- 
standing, express or implied, with a network organization 
which provides, by original terms, provisions for renewal, 
or otherwise for the affiliation of the station with the network 
organization for a period longer than 2 years: Provided, 
That a contract, arrangement, or understanding for a period 
up to 2 years may be entered into within 6 months prior to 
the commencement of such period. 


B. DESCRIPTION OF NETWORK PRACTICES 
1. Contractual provisions 


Each of the three networks has different provisions with respect to 

the term of contract in its “standard” affiliation arrangement. 
ABC.—The ABC “standard” contract specifies a 2-year period, with 
no provision as to renewal or cancellation of the contract. 

CBS.—Prior to the spring of 1956, CBS bound an affiliate for 2 
years but reserved to itself the right to cancel at the end of a year. 
The clause currently in effect, as set forth below, provides for a 
mutual right of cancellation at the end of 1 year: 


The term of this agreement shall begin on ———— and shall 
continue for a period of 2 years from such date: Provided, 
however, That unless either party shall send notice to the 
other at least 6 months prior to the expiration of the then cur- 
rent 2-year period that the party sending such notice does not 
wish to have the term extended beyond such 2-year period, 
the term of this agreement shall be automatically extended 
upon the expiration of the original term: And provided fur- 
ther, That this agreement may be terminated effective at any 
time by either party by sending notice to the other at least 12 


months prior to the effective date of termination specified 
herein. 


NBC.—The NBC “standard” contract provides, as follows: 


This agreement shall become effective at 3 a. m. New York 
City time on the day of —-——, and unless sooner terminated 
as hereinabove * provided, it shall remain in effect for a pe- 
riod of 2 years thereafter. It shall then be renewed on the 
same terms and conditions for a further period of 2 years, and 
so on for successive further periods of 2 years each, unless and 


% This refers to the right of NBC to cancel on 30 days’ written notice if the station 
changes its “transmitter location, power, frequency or hours or manner of operation” so 
that the station is “less valuable to NBC as a network outlet.” Also, if the station assigns 


its license to another party, the network may terminate the agreement within 60 days by 
giving notice to the assignee. 
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until either party shall, at least 180 days prior to the expira- 
tion of the then current term, give the other party written 
notice that it does not desire to have the contract renewed for 
a further period. 


Thus, CBS provides for a mutual right of cancellation at the end of 1 
year, while NBC and ABC specify flat, 2-year contracts. In addition 
to these “standard” provisions, however, there is very considerable 
variation in the contracts of each network in respect to the term of 
contract. For example, an analysis of NBC affiliation contracts as 
of the spring of 1956 indicated that only 103, or 60 percent of the affili- 
ates, had regular 2-year contracts. The remaining 73 affiliation con- 
tracts were divided as follows: 


Number of Number of 

2-year contracts: stations | 1-year contracts: stations 

15-day cancellation____._____-_ 1 No cancellation clause________ 14 

30-day cancellation__._...._... 11 30-day cancellation___..______ 7 

60-day cancellation_________-~_ 9 60-day cancellation__-_-______ 2 

90-day cancellation__._______- 20 90-day cancellation.__________ 8 
6-month cancellation______ ~~ 1 | 


The CBS contracts also varied widely with respect to the effective 
term of the contract. Approximately 30 percent of the contracts per- 
mitted cancellation within less than 1 year of the effective contract 
date. In 9 contracts, the term was specified as 2 years with no right 
of cancellation by either CBS or the affiliate. 

The ABC contracts, likewise, had many variations from the “stand- 
ard” term contract. Typically, the nonstandard contracts provided 
for a mutual right of cancellation within 3 months or 6 months of the 
effective contract date. 

2. Extent of disaffiliation 

The Network Study Staff requested each of the three networks to 
supply information in respect to disaffiliations in the period from 
January 1, 1952, to August 1,1956. This period was a highly dynamic 
one in the dev elopment of television. Asstated by NBC in its response 
to the questionnaire, these years were: 


* * 


* marked by an unusual expansion in television facil- 
ities and rapid and progressive shifts in the composition of 
stations in many markets as new facilities came on the air in 
great numbers following the freeze. The dynamics of the 
television system of the country were also affected by the fact 
that during the latter part of this period, a number of VHF 
stations which had recently gone into service discontinued 
operations because of inability to operate economically. 


These factors, obviously, had a substantial effect on the number of 
affiliation changes i in the period. Nevertheless, the data reveal that in 
a substantial majority of cases a network and a station continue their 
contractual affiliation arrangement from term to term. 

(a) NBC.—NBC stated that of 197 affiliates, excluding its owned 
stations, 149, or 76 percent, had been affiliated with NBC since these 
stations first went on the air. Of the 56 affiliate changes listed by the 
network, 34 related to 


situations where the affiliation was entered into with a station 
in a market at a time when additional facilities allocated to 
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the market were not yet on the air. * * * In these cases 
the affiliation was entered on a provisional or “interim” basis, 
subject to cancellation by either party on designated notice, 
generally of 90 days, to permit flexibility of action in the light 
of the future development of facilities in the market, includ- 
ing the establishment of television stations by NBC affiliates 
who had been encouraged by NBC to go into television, and 
the extent to which a new facility, not initially available, 
would permit NBC to provide a better service. [Italic sup- 
plied. | 


Of the 34 television stations in this category, 19 were associated with 
a radio station in the same community. Only 1 of these 19 joint 
AM-TYV stations, with which NBC had a “provisional” affiliation 
arrangement, was also affiliated with NBC in radio. This one station 
had a UHF facility. Typically, NBC affiliated with these stations 
only until such time as the network’s radio affiliate in these commu- 
nities succeeded in obtaining a VHF facility. 

It is also pertinent to point out that in most of these 34 cases where 
NBC terminated the affiliation, the duration of the affiliation was 2 
years or less. This was true in 23 of the cases. In 5 cases the affilia- 
tion had been in effect from 2 to 4 years, and in 6 cases it had been in 
effect over 4 years. 

NBC further reported that of the total of 56 affiliation changes, 12 
were initiated by the station. In each of these cases, the station trans- 
ferred its affiliation to CBS. Another eight of the changes reported 
by NBC resulted from the station discontinuing operations. 

(6) CBS.—In its response to the Network Study Staff question- 
naire, CBS reported a total of 68 disaffiliations in this same period 
between January 1952 and August 1956. Of these changes, only 1 
was listed as initiated by the station, while 8 resulted from stations 
going off the air. The great majority of the disafliliation actions in- 
volved licensees with whom CBS was not affiliated in radio. 

CBS specified one or more reasons in each case for its action. The 
reasons most frequently cited were the following: 


(a) To affiliate with another station with which CBS was affiliated in radio_ * 26 


(b) Affiliate was primarily interested in carrying NBC programs__..--..-- 24 
(c) To affiliate with another station in order to secure maximum viewership, 
larger service area, and lower cost per thousand_____-__-____-___-____ 17 
CG} TO TURREURID CU a a sa ce eee 15 
(e) To affiliate with a station with more aggressive or superior manage- 
Uist iengihaurs wnt ptinaintbinne bianca ea 12 
(f) Preference for having an affiliate in the larger of 2 adjoining commu- 
RUE eee eee ne arc ee aes Se ee a et a eee 7 


(g) To affiliate with a station owned by a newspaper___________-___-_-___ 
(h) To affiliate with a station which had multiple ownership interests 
(«) Network acquired station in the market_.......-__-_________._____-_ 
(j) New affiliate was primarily interested in carrying CBS programs while 

disaffiliated station was interested in carrying selected programs of 

208 more MetwWoOrtee. 23 20. a a OA Ee re 
(&) Dispute-over network Tatesc icin sicGeiiei nd neil added 
(4) Rejection of network programs in option time for national spot or local 

ROR nine. Sep cess pideithn Su guillnmegeumal ee eee 1 
(us) OGieP 22 EI DNS OEE) SPE AD Bae 5 


1Since CBS usually cited more than one reason for its disaffiliation action, the numbers 
in the text are not additive. 
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(c) ABC.—ABC reported 64 affiliation changes in the same period. 
The reasons cited were as follows: 


(a) Station come epemiiones.. 45.46.23 ho ee ea Sed 130 
(b) Station was NBC or CBS primary affiliate, and ABC, therefore, ob- 
pained another Amuate In ENG MAF OE a ice iss ccc cdinccnierrentiennionn 20 
(c) Termination at the request of the station__..__.____________--____ 10 
(@) 2a OL RG Vereiner interest. = oe re ee a 4 


1 These figures are additive, since only one reason was cited by ABC in each case. 


In addition, of the 64 disafliliations, only 15 involved TV licensees 
with AM stations in the same market which were affiliated with the 
ABC radio network. 


C. PROPOSALS TO EXTEND TERM OF CONTRACT 


Several broadcasters, in testimony before the Senate Committee on 
Interstate and Foreign Commerce and before the Antitrust Subcom- 
mittee of the House Judiciary Committee, have urged that the Com- 
mission permit a contractual term longer than 2 years. This recom- 
mendation has been coupled with advocacy of a longer license term. 
The Commission, itself, has proposed a change in the Contenviieelatia 
Act to extend the maximum license term to 5 years. 

It is to be observed that the proposals for extending the affiliation 
term originate from stations. While the networks strongly opposed 
the change from a 5-year affiliation term following the chain broad- 
casting investigation, In more recent years they have not sought modi- 
fication of the Commission rule limiting the affiliation term to 2 
years. 

Station advocacy of a longer affiliation term is based on the alleged 
need for increased security. It is contended that stations must make 
long-term capital investments which require the commitment of sub- 
stantial resources and that these large investments can be made confi- 
dently only if a station has a network affiliation for a long term. 
Loss of network affiliation can undermine a station’s earning poten- 
tial and economic value. This, in turn, may adversely affect the sta- 
tion’s service to the public. A television station which operates a 

radio station also affiliated with the same network can expect a high 
degree of stability in maintaining its television affiliation; neverthe- 
less, an element of insecurity persists. This was mentioned by the 
president of the Westinghouse Broadcasting Corp. :' 


Mr. McGannon. * * * The existing 2-year affiliation has 
not been of sufficiently long duration to permit the individual 
stations to achieve the desired degree of security in their rela- 
tionship with the network. 

Counsex. In that connection, Mr. McGannon—excuse me— 
what element of insecurity exists in this connection, since 
most affiliations are renewed at the end of the 2-year period ? 

Mr. McGannon. I guess, Mr. Cox, it is always the un- 
certainty of whether it is most certainly going to be renewed. 

CounseL. That is, you have had an NBC affiliation in Bos- 
ton ever since the station has been on the air? 

Mr. McGannon. That is right. 

Counse.. A period of 8 years, is it? 


7 Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), pp. 2674-2675. 
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Mr. McGannon. Yes. 

Counse.t. But you feel that the station would be in a 
stronger position if it had a legal claim on that duration 
rather than simply an expectation that relations will continue 
to be friendly ? 

Mr. McGannon. I do not think this necessarily relates it- 
self only to your rapport with the network. I think it is an 
attitude which the individual broadcasters could, and should, 
have if they had a longer period of affiliation; that is, the 
ability to look long-range on everything they do on their 
station. I believe many of them do. But it is a tremendous 
area of exposure to have even the remote possibility that your 
network affiliation will not be renewed, and you have raised 
your level of operation into a high-expense area where obvi- 
ously, with a Hoey earns reduction i in income, your situation 
profitwise could change very, very radically. it involves the 
investment of substantial amounts of money in capital plants 
and equipment, improvement of tower and transmitting fa- 
cilities, improvement of local programs, which in turn is a 
very important segment of the broadcasting day when related 
to audience flow—in that you can give to network programs, 
and capture the audience flow out by networks into the local 
per iods. It is a mutuality that I think is important. I think 
the whole matter could be meshed, worked far better if you 
had this longer period of marriage assured to you rather than 
have a cancellation even as a remote thing. 


1. Westinghouse proposal 


The Westinghouse proposal for extension of the contractual term 
recognizes that the right of cancellation substantially modifies the 
effective contractual term. Thus, Westinghouse urged that— 


periods of affiliation should be at least 5 years in length with 
the network’s only op portunity tor cancellation being prov- 
able failure on the part of the affiliate to sustain his re sponst- 
bility and which would be passed upon by the Commission. 
[Italic supplied. ] 


Westinghouse added: 


Obviously, the many conditions affecting a sound network- 
affiliate rel: ationship cannot be covered either in legislation 
or regulation. While we believe a 5-year affiliation to be ad- 
visable in the public interest, we also believe that the condi- 
tions or circumstances which might permit cancellation by 
either party, or expire ation, should be placed under the juris- 
diction of the FCC, thereby permitting flexibility and recog- 
nition of the c hanging needs of the public interest.’ 


This recommendation is broadly similar to the provisions of a recent 
statute governing termination and renewal of automobile franchises.” 


‘ Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Represe ntatives (1956), p. 6434. 
’Tbid., p. 6435. 
® Public Law 1026, 84th Cong., 2d Sess., ch. 1038. The purpose of the Act is expressed 
in the title to the bill, S. 3879, “To supplement the antitrust laws of the United States, in 
order to balance the power now heavily weighted in favor of automobile manufacturers, by 
enabling franchise automobile dealers to bring suit in the district courts of the United 
States to recover damages sustained by reason of the failure of automobile manufacturers 
to act in good faith in complying with the terms of franchise or in terminating or not 
renewing franchises with their dealers.” [Italic supplied.] 
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Whereas this statute places jurisdiction in the courts to determine 
whether termination of an automobile dealer’s franchise is made in 
good faith, the recommendation discussed above would vest the FCC 
with comparable power with respect to television contracts. 


. Report to Senate committee 


In the recent report to-the Senate Committee on Interstate and 
Foreign Commerce in connection with its television inquiry, the 
proposal for a longer affiliation term was commented upon favorably. 
Thus, the report states: 


Another matter in the area of the affiliation relationship 
is the question of the proper term for the affiliation agree- 
ment. The affiliates were anxious to have the Commission 
extend the maximum permissible term from the 2 years now 
allowed to 5 years or more. This, of course, would seem to 
require an extension of the license period from 3 to 5 years, 
and legislation to that end has been introduced at the request 
of the FCC. It is argued that the present maximum period 
of affiliation is too short to permit adequate financing of im- 
provements and the effectuation of programing policies, 
and also that this would improve the status of the affiliate 
in relation to the network. 

There is considerable merit to these contentions, since 
such an extension of the affiliation period would provide 
greater stability for the affiliates.” 

The report anticipated the objection that a longer affiliation term 
would defeat the original objective of preventing networks from tying 
up stations to long-term contracts with resulting barriers to the devel- 
opment of new networks. In light of this objection, the report stated: 


Perhaps both objectives can be achieved by extending the 
terms but giving the affiliate the right to cancel on a specified 
shorter notice in the event it decides it can better serve the 
public by shifting to another network. It would seem that 
the networks enjoy such a strong position that lack of mutu- 
ality on this point would pose no real problem for them.” 


D. RECOMMENDATION 


1. Arguments for extension of contract term 


The previous discussion points up the various conflicting considera- 
tions involved in arriving at a judgment whether the permissible term 
of contract should be extended by the Commission. On the one hand, 
it is urged that extending the contract would tend to balance the 
power now weighted in favor of networks. If stations were assured 
a longer affiliation term, they would presumably feel more secure in 
their dealings with networks and would exercise greater independence 
in acceptance of programs from a specific network as against other 
networks and as against nonnetwork program Se enial The position 
of stations would likewise be strengthened in bargaining with net- 
works as to rates and other aspects of network- station relationships. 
This greater security of stations, it is argued, would carry over into 

™ Staff report prepared for the Committee on Interstate and Foreign Commerce, U. § 


Senate, on The Television Inquiry, Television Network Practices (1957), p. 96. 
%8 Tbid. 
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their willingness to make substantial commitments for programing 
to the consequent benefit of the public served. 

It is relevant in connection with this argument for a longer aflfilia- 
tion term to point to the congressional enactment which enables fran- 
chised automobile dealers to sue in the courts if automobile manu- 
facturers fail to act in good faith in terminating or not renewing 
franchises with their dealers. This law, likewise, was predicated on 
the need to strengthen the bargaining position of one of the parties 
to a contractual Telationship. 

Moreover, as a matter of logic, it is reasoned that the permissible 
network contract term should at least be as long as the license term. 
Currently, the license term is 3 years and the Commission has recom- 
mended a change in the Communications Act to ‘permit a 5-year 
license term. The affiliation term should, therefore, it is urged, be a 
minimum of 3 or 5 years. 

Finally, advocates of a longer affiliation term may argue that since 
a station is free to affiliate with more than one network the restraining 
effect of long-term contracts on stations competing for affiliation is 
minimized. The length of the contract, as such, is not a bar to the 
entry of additional networks, since stations usually enter into affilia- 
tion with more than one network in communities with fewer stations 
than networks. While stations typically prefer their “primary” net- 
work in clearances, they might provide more access to new networks 
if they were assured of continued affiliation with the “primary” net- 
work 
2. Arguments against extension of contract term 

The basic argument against extending the permissible contractual 
term is that competitive opportunities for changes in affiliation would 
thereby be lessened. In this view, each network should have the op- 
portunity to seek the best station in the community to serve as an out- 
let for its ae and, similarly, each station should have the op- 
portunity to be affiliated with the best network. This two-way com- 
petition among networks for affiliates, and among stations for affilia- 
tion is presumed to stimulate networks and stations to improve their 
service to the public. Long-term contracts tend to foreclose such com- 
petition. An unafliliated station, for example, should not be required 
to wait an unduly long period for the opportunity to win an affilia- 
tion from another station in the community, nor should the affiliate of 
one network be effectively hindered over a long period from obtaining 
the affiliation of another network. This last. point applies, particu- 
larly, in communities where the number of stations is equal to or in 
excess of the number of networks. In these communities, each network 
has, in effect, a single outlet, and other stations in the community nor- 
mally do not have access to the programs of that particular network. 

If promoting competition is viewed as a basic means of furthering 
the public interest in the broadcast field, proposals which might 
weaken competition have the burden of proof. The argument that 
the contract term should be lengthened in order to allay a lingering 
insecurity in the minds of affiliates in not convincing. Risk is insep- 

wable from competition. A network should be permitted to change 
affiliates if it can obtain an outlet with stronger local programing, or 
with greater circulation, even if the change adversely affects the eco- 
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nomic position of the previous affiliate. To argue the contrary is to 
deny the essential validity of the competitive principle. 

Similarly, it does not necessarily follow that the license term and 
the affiliation term need be of the same duration. C urrently, the 
license term is 3 years and the permissible term of contract is 2 years; 
no difficulty appears to have been experienced by networks of stations 
in their contractual arrangements as a result of this disparity, al- 
though a station license may now expire within the period of the affilia- 
tion term. Moreover, in the period when the Commission had a 2- 
year license term, there was no attempt to date a network contract 
from the date of a station license or renewal of license. The under- 
lying presumption, amply justified by experience, is that normally a 
station will obtain renewal of its license. 

The suggestion that the contract be extended to 5 years but that 
affiliates be permitted to cancel on shorter notice suffers from several 
difficulties. If networks would not voluntarily accept such a unilat- 
eral arrangement, it would require Commission direction to be effec- 
tive. As a matter of public policy it does not appear appropriate 
that the Commission should require, or approve, of such unilateral 
rights.*° It overlooks the desirability of promoting competition 
among networks for affiliates, as well as among stations for affiliation. 

Finally, as recognized by some advocates of a longer affiliation 
term, extension of the permissible term by itself will not insure an 
affiliate a longer contract term. In a substantial number of affiliation 
contracts networks require, as a condition of affiliation, the insertion 
of a cancellation clause which may effectively reduce the contract 
term to 1 year or less. There is no reason to believe that if the con- 
tract term were extended to 5 years that networks would not insist 
on similar flexibility. It was this reasoning that led Westinghouse 
to advocate that the network’s only opportunity for cancellation 
should be provable failure on the part of the affiliation to sustain his 
responsibility to be passed upon by the Commission. 

This proposal, however, suffers from the objection that it weakens 
the thrust of the principle of compe tition. It is geared to the prin- 
ciple of an affiliate serving “adequately” rather than as the best outlet 
in the market. An affiliate may “sustain his responsibility” to the 
network, but, nevertheless, a network may reasonably conclude that 
affiliation with another station in the community would better serve 
the interests of the community. 

3. Conclusion 


At issue in the question whether the permissible contract term 
should be extended are two different policy approaches. On the one 
hand, the justification for a longer term is that it will tend to 
strengthen the position of the weaker bargaining party, which is 
generally the affiliate, as against the position of the stronger party, 
which is generally the network. In this way stations which have suc- 
ceeded in obt: aining affiliation will be protected against arbitrary loss 
of affiliation, or otherwise being at an unreasonable disadvantage in 
the affiliation arrangements. The contrary view maintains that the 
contract term should be as short as possible so that the greatest oppor- 


% In this connection it should be noted that prior to 1956, CBS, in its standard affiliation 
contract, reserved to itself the unilateral right to cancel on 12 months’ notice, while bind- 


ing the affiliate for 2 years. However, CBS now provides for mutuality in cancellation 
rights. 





NETWORK BROADCASTING 263 


tunity will prevail for competition among networks for affiliates and 
among stations for affiliation. 

The Network Study Staff recommends the second approach as more 
consistent with overall Commission objectives, However, it must be 
recognized that there are serious impediments to effective competition 
so long as there are: (@) shortages of stations; (0) only a small num- 
ber of fully competitive netw orks; and (¢) inadequate development 
of alternatives to the network service. Competition among networks 
for affiliates, or among stations for affiliation, may not automaticall 
promote the public interest where effective alternatives are so limited. 
Thus, a station owned by a local group which loses its affiliation be- 
cause the network in its business interest prefers a multiple owner 
may have no alternative but to withdraw from operation or ser iously 
to curtail its operations. In this situation ‘ ‘competition” may not 
necessarily serve the public interest. 

The Network Study Staff, therefore, recommends the following: 

1. That the permissible maximum network contract term not 
be extended. 

That networks, in their disaffiliation actions, be governed 
by their criteria to be filed with the Commission. In most cases, 
networks disaffiliate with one station in a market in order to 
affiliate with another station in the same market; in only a few 
cases does a network disaffiliate without affiliating with another 
station in the market. In either circumstance, it is presumed 
that the governing factors will be described in the affiliation 
criteria of the networks. In addition, as set forth in the previous 
section on the selection of affiliates, networks should be required 
by rule to report to the Commission all affiliation or disaffiliation 
actions and the specific bases of such actions. 

3. That networks may employ, as bases for disaffiliation, 
criteria which would reasonably serve the business needs of the 
networks and are also consonant with the public interest. In the 
view of the Network Study Staff, the criterion of multiple owner- 
ship does not meet this twofold test. This has been set forth in 
the previous section on selection of affiliates. 


IV. Rieut or First Catz AND TERRITORIAL Exciusiviry 


A. INTRODUCTION 


The Commission’s rules recognize that in contracting with a station 
for affiliation, a network may grant the station a right of first call with 
respect to network programs ; offered in its community. A network 
need not, and usually does not, permit another station in the same 
community to broadcast any commercial program which has been 
carried by its affiliate. This ‘latter practice, referred to as “territorial 
exclusivity,” is also recognized in the Commission’s chain broadcast- 
ing rules. Obviously, both the right of first call and territorial ex- 
clusivity restrict the opportunity of other stations in the same com- 
munity to compete for, or obtain access to, the network program 
service, 

This section will address itself to the issue whether these rights, 
and the practices pertaining thereto, are consistent with the public 
interest. Asa basis for determining this issue, the factors leading to 
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the adoption of the present rules on first call and territorial exclu- 
sivity, and the policies and practices of the networks under these rules, 
will be delineated. 


Historical background 


Prior to the chain-broadcasting investigation, a network generally 
entered into an affiliation contract with only one station in an area. 
The station bound itself to serve as the affiliate of that network, and 
not to accept program service from any other network.” The net- 
work, in turn, agreed not to offer its programs to any other station 
in the same area. Such exclusivity extended even to those cases where 

the affiliate did not broadcast the network program; in such cases, the 
networks refused to permit other stations to carry the program, 

As previously described, the Commission struck down exclusive 
affiliation as contrary to the public interest. Similarly, it modified 
territorial exclusivity. The Commission recognized the right of a 
network to limit its offering of service to one station in an area; 
however, the Commission held that no station could contract, or have 
any understanding, with a network preventing or hindering the net- 
work from offering any program which the station did not clear to 
any other station in the same area. Likewise, the Commission pro- 
hibited any contract or understanding between a station and a net- 
work, preventing the network from offering its service to a station 
in another area. 

These modifications in the practice of territorial exclusivity were 
required, in the Commission’s opinion, to prevent the public in a 
wide area from being deprived of a program choice. The changes 
were also judged to be in the public interest since they permitted 
network advertisers the opportunity to obtain access to the public 
through another station if the network’s regular affiliate was not 
available. 

As distinct from territorial exclusivity, the Commission’s Report on 
Chain Broadcasting and the accompanying regulations contained no 
express reference to the right of first call. In June 1941, the Com- 
mission’s new rules were the subject of hearings conducted by the 
Senate Committee on Interstate and Foreign Commerce. In the 
course of these hearings, it was stated by NBC and CBS that the 
“elimination” of territorial exclusivity, allegedly resulting from the 
chain-broadcasting regulations, would prevent a regular affiliation 
between a network organization and a station. 


° The FCC Report on Chain Broadcasting (1941) p. 52, cites the following example or 
the operation of such exclusivity : 

“A concrete example of the manner in which exclusivity clauses operate against the 
public interest may be seen in the broadcasting of the world series baseball games of 
October 1939. Mutual obtained exclusive privileges from the baseball authorities for the 
hroadcasting of the series with Gillette Co. as commercial sponsor. Thereupon it attempted 
to obtain time from various stations. including stations which were then under exclusive 
contract to NBC and CBS. CBS and NBC immediately called upon their outlet stations to 
respect the exclusive provisions of their contracts. Disregard of this reminder would have 
jeopardized a station’s rights under the contracts. They prevented certain licensees from 
accepting a program for which they believed there was public demand and which they 
thought would be in the public interest. It also deprived the advertiser of network adver- 
tising service in some areas, and prevented the licensee from receiving income which could 
have been obtained from acceptance of the program series. As a result, thousands of poten- 
tial listeners failed to hear the world series of 1939.” 

st The report did refer, but without comment, to the CBS practice of granting its affiliates 
protection against competition. This practice was described as follows: “Columbia will 
continue the station as the exclusive Columbia outlet in the city in which the station is 
located and will so publicize the station, and will not furnish its exclusive network pro- 


grams to any other station in the city, except in the case of public emergencies.” Ibid., 
p. 58. 
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Following the hearings, the Commission considered amendments to 
its chain-broadcasting regulations. Pursuant to a petition by the Mu- 
tual Broadcasting Sy: stem, filed on August 14, 1941, the Commission 
added a section to the regulation dealing with territorial exclusivity, 
as follows: 


This regulation shall not be construed to prohibit any con- 
tract, arrangement, or understanding between a station and a 
network organization pursuant to which the station is granted 
the first call in its primary-service area upon the programs of 
the network organization. 


The Commission stated that this sentence did not change the meaning 
of the regulation, but was “intended to eliminate confusion.” The 
Commission ¢ added, however— 


that, in the case of noncommercial public-service programs 
of outstanding national or international significance, such 
first offer should not constitute an exclusive offer and that 
the network should be left free to furnish such programs to 
other stations in the same area.“ 


The provisions with respect to territorial exclusivity and right of 
first call, initially established for standard broadcasting, where ap- 
plied in ‘identical form to television (rule 3.658 (b)). A television 
station was permitted, under the Commission rule, to contract with 
a network to obtain the right of “first call in its primary-service 
area.” Subsequently, in 1952, with the adoption of the sixth report 
and order in the television-allocation proceeding, the phrase, “first 
call in its primary service area,” as it appeared in section 3.658 (b), 
was deleted, Under section 3.683 (b) (3) of the Commission’s tech- 
nical standards, the grade A and grade B field-intensity contours of 
a television station, rather than primary service, were to be consid- 
ered in determining the meaning of the word “area” as used in section 
3.658 (b). Thus, t the measure of the permissible area of exclusivity 
continued to be based upon engineering standards. 

In June 1955, the Commission, after a rulemaking proceeding 
(docket No. 10989), changed section 3.658 (b) to apply only to the 
community in which a station was licensed to operate. The revised 
rule reads as follows: 


Territorial exclusivity.—No license shall be granted to a 
television broadcast station having any contract, arrange- 
ment, or understanding, express or implied, with a network 
organization which prevents or hinders another broadcast 
station located in the same community from broadcasting the 
network’s programs not taken by the former station, or 
which prevents or hinders another broadcast station located 
in a different community from broadcasting any programs of 
the network organization. This regulation shall not be con- 
strued to prohibit any contract, arrangement, or understand- 
ing between a station and network organization pursuant to 
which the station is granted the first call in its community 


2 FCC —e mental Report on Chain Broadcasting (1941), p. 6. 
 Ibid., p. 7. 
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upon the programs of the network organization. As em- 
ployed in this paragraph, the term “community” is defined 
as the community specified in the instrument of authorization 
as the location of the station. 


This amendment reflected the Commission’s view that permitting a 
station to exercise the right of first call in its area was unduly restric- 
tive with respect to a station located in another community but within 
the same service area. A network advertiser, while normally avoiding 
substantial duplication, occasionally is inter ested in ordering two sta- 
tions with considerable overlap. It was deemed in the public inter- 
est to permit both stations to carry the program. 'The Commission 
said: 

The obtaining of network programs is such a vital and valu- 
able asset to stations that we believe maximum opportunity 
should be given to all stations to compete for network pro- 
graming. oe + 

While this change did not assure any station of network program- 
ing, it was designed to give stations greater freedom in negotiating 
and contracting with networks and advertisers for their programs. 
Relative to the resulting duplication, the Commission stated : 


Such duplication of network programing as may occur by 
reason of restricting the “first call” rights of stations to the 
communities in which they are located will result because ad- 
ditional factors present in the particular case will convince 
those responsible for such duplication that it is desirable. We 
believe this to be consistent with the public-interest considera- 
tions of enlarging competition in the television field and pro- 
moting the orderly development of television service to the 
public. 

B. NETWORK PROCEDURES 


1. Contractual provisions 


Each network currently provides in its standard affiliation contract 
that its affiliate shall have first call on each network program offered 
any television station in the community. The applicable contractual 
provisions are summarized below. 


ABC.—We will offer your station the first call for television 
wionpeuneiing in the community in which those studios are lo- 
cated upon all our network television programs scheduled to 
be broadcast by a television station in that community. 

The programs we will offer to you will be live and/or on 
film, and you agree to accept or reject each offer within 72 
hours after rec eipt thereof. Unless we receive notice of ac- 
ceptance from you within the period specified, we shall have 
the right to offer the programs to other stations in your com- 
munity. 


CBS.—Until the spring of 1956, CBS Television affiliation contracts 
did not specifically grant affiliates the right of first call. However, 
since CBS recognized that it had been eranting its regular affiliates 





& For example, if the sponsor has its headquarters or a major plant in a community, he 
may wish to order the station in that community even if it involves duplication. 
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such right in practice, its contracts were amended to provide, as fol- 
lows: 

Station shall have a “first refusal” of each network-spon- 
sored program and each network-sustaining program which 
is to be offered to any television station licensed to operate 
in the community in which station is licensed to operate. Sta- 
tion may exercise its “first refusal” with respect to any net- 
work program by notifying CBS Television within 72 hours 
(exclusive of Saturdays, Sundays, and holidays) after CBS 
Television shall have offered the program to station, that sta- 
tion will accept and broadcast such program in the time pe- 
riod and commencing on the date specified by CBS Tele- 
vision in its offer of such program to station. In the event 
that station shall not so notify CBS Television with respect 
to any such program, station shall not thereafter have any 
right to broadcast such program. 

NBC.—You shall have the right of first refusal, good for 
72 hours, in the same community as the station, upon NBC 
television network programs referred to in paragraph 1, 
except that NBC may permit any of its programs to be 
broadcast by any television station regularly Gevadénstinig 
its programs at the time this agreement is accepted by you, 
or by any television station which may be substituted there- 
for by NBC as an affiliate in the same community as that in 
which such station is located. 


In addition to the right of first call, the television networks accord 
to a limited number of affiliates a secondary right to obtain network 
programs, subject to the primary right of another affiliate in the same 
market. Typically, this situation prevails in an intermixed market 
where the network has granted the VHF station the right of first 
call, but is unable to obtain adequate program clearances because the 
station owes its principal loyalty to another network. In these cir- 
cumstances, a network may grant the UHF station a secondary right 
to the network’s commercial program service.™ 
2. Network practices 

In response to a questionnaire by the Network Study Staff, infor- 
mation was provided by each network as to the operation of first-call 
rights within a community. The networks were questioned as to the 
following: (a) The latitude permitted an affiliate to carry a program 
on a delayed broadcast (DB) basis and to select an alternative time 
period; (6) if an affiliate is unable to carry the program, whether 
the network usually seeks to obtain clearance from another station 
in the community; and (c) if another station in the community is 
permitted to carry the network program, the circumstances under 
which the primary affiliate may recover the program. The most com- 
prehensive reply to these questions was received from NBC, and the 
description below is based in large part on that network’s response, 
as well as on the examination of network memorandums and records. 


8 This right is, of course, contingent on the sponsor ordering the UHF station. Some- 


times, also, the secondary affiliate is permitted first call on the network’s sustaining 
programs. 


% See appendix for network questionnaire No. 3, question No. 11. 
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Where the practices of other networks differ significantly, this is 
noted. 

As described in detail in the chapter on option time, the “clear- 
ance” process for network programs involves a request by a network 
to each affiliated station ordered by the advertiser to carry the pro- 
gram at the time the program is transmitted by the network. The 
offer is made pursuant to the station’s first-call right. NBC states 
that if the affiliate does not clear in the ordered period, and if the 
program does not require simultaneous live broadcast, it requests the 
affiliate to propose alternative clearance times. If these are accept- 
able to NBC, the network sponsor is so informed and if he concurs, 
the station is ordered for the alternative period. 

NBC indicated that the factors which guide the network and the 
sponsor in deciding whether to accept the alternative period are com- 

lex and cannot be reduced to a formula. Such factors include the 
importance of the market, the value placed on exposure of the pro- 
gram over the particular station as against alternative stations, the 
reasonableness of the time offered, the programs carried by the af- 
filiate preceding and following the time period offered, and the pos- 
sibility that the affiliate will in the future provide live clearance. In 
practice, a delayed broadcast is often acceptable to the advertiser and 
the network at a period many hours after the originating program 
time, but within the same day; or, the delayed broadcast may some- 
times be scheduled within 7, 14, or 21 days after the network origina- 
tion.*” 

Perhaps the most important factor, and the key to acceptance, is the 
indication by the affiliate that he will be able to provide live clearance 
within a specified time. Such commitments are typically made by 
affiliates in offering an alternative time period. If they are not initi- 
ated by the affiliates, they are usually sought by the network and by 
the advertising agency in behalf of the sponsor. 

However, irrespective of the views of the advertiser, NBC will not 
accept an alternative period if it is one in which the affiliate is carry- 
ing another sponsored NBC program and would, therefore, have to 
shift or discontinue the program already in the time period. Simi- 
larly, NBC will not accept an alternative time if the network is at- 
tempting to obtain clearance for another commercial NBC program on 
a live basis in the alternative period. 

One factor which does not appear to be considered by the network 
or sponsor is whether the affiliate communicates its decision within 72 
hours. No practical importance appears to attach to this proviso 
associated with the right of first call in the affiliation contracts. 

If the regular affiliate rejects the program, NBC may offer the pro- 
gram to a nonaffiliate of the network. The initiative is often taken 
by the station which, learning that the regular affiliate will not clear, 
approaches the network and the advertising agency to obtain the pro- 
gram. However, NBC will not accpet an offer of a delayed period 
from a nonaffiliate, even if such a period may be acceptable to the 
sponsor, if it would compete with the time of another NBC-spon- 
sored program carried by the NBC regular affiliate in the same com- 
munity. If the nonaffiliate should succeed in obtaining the pro- 


rh this case, 2 or 3 stations may make successive use of the same kinescope or film 
print. 
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gram, he may retain it for only a relatively short span because the 
arrangements with the nonaffiliate usually provide for a mutual right 
of cancellation on 28 days’ notice. If an affiliated station which has 
rejected the program later advises that it can clear for the program, 
NBC will, in the absence of unusual circumstances, exercise its can- 
cellation rights and transfer the program to the affiliate.** 

If over a period of time the network does not obtain satisfactory 
clearances from its affiliate, it will grant a right of second call to 
another station in the market. Thereafter, the network is likely to 
take the initiative with the secondary affiliate in placing the programs 
which are not cleared by the “regular” affiliate. 

The foregoing discussion relates to situations in which the network’s 
regular affiliate does not carry the program. Situations have arisen 
in which an advertiser is willing to purchase two stations simulta- 
neously in the same general market. NBC states that this has oc- 
curred only once in its experience. This instance involved an adver- 
tiser who wished to purchase time on stations in both Cleveland and 
Akron, although the Cleveland NBC-owned station provided grade 
A service in Akron. This case arose immediately preceding the 
amendment of section 3.658 (b), substituting “community” for “area” 
in the territorial exclusivity rule. NBC, in this case, refused to make 
the program available to the UHF station in Akron, with which it was 
not affiliated. Its policy in this situation remains unchanged. How- 
ever, it has advised the Network Study Staff that no similar request 
has been made to it since the change in the rule. NBC stated that it 
regards duplication of programing as wasteful of scarce television 
facilities, and as diluting the value of its affiliate by potentially divert- 
ing to the nonafliliate some part of the affiliate’s normal circulation. 

Originally, the CBS policy on placement of programing on two sta- 
tions in the same general market was similar to that of NBC. In 
December 1955, CBS changed its position, and permits advertisers to 
duplicate programs on a nonaffiliate located in another city in the 
general area served by its affiliate. The arrangement in such cases 
is on a per program basis, and is dependent on the station’s accepting 
a rate based on its incremental set circulation, i. e., the station receives 
no credit for circulation in counties reached by the regular CBS affili- 
ate in the area. CBS does not solicit such duplicate orders; on the 
contrary, it advises the sponsor or his agency that the network ade- 
quately covers the overshadowed community from its regular affiliate. 
However, if the advertiser persists, CBS will make the program avail- 
able to the nonaffiliate. 

The per program arrangement leaves the network with maximum 
flexibility. A per program station is not listed on the CBS rate card 


In this same connection, CBS replied as follows: “If the affiliate in a particular com- 
munity does not accept a network program, and it is offered to and accepted by another sta- 
tion in the same community, the affiliate has no right to recover that program. Ordinarily, 
however, the CBS Television network retains the right to recapture the program from the 
nonaffiliate and offer it to the affiliate since it is the usual practice to attempt to have all 
CBS Television network programs carried by the affiliate.” The statement of ABC on the 
same point was as follows: “In the event that a network commercial program has been 
scheduled on a nonaffiliated station in a delayed time period because live or acceptable 
delayed time were not available on the affiliated station, such program would be cus- 
tomarily moved to the regular affiliate, on not less than 28 days’ notice, following advice 
that the live network time for that program has become available on the regular affiliate. 
This is an indication of the great importance placed upon live clearances. We have not 
encountered the situation where the nonaffiliate has cleared live and the regular affiliate 
thereafter becomes available in live time and requests the program carried by the non- 
affiliate. In such case we would not be legally obliged to cancel the program on the non- 
affiliate and furnish it to the regular affiliate.” , 
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as an affiliate. The arrangement may be canceled by either party on 
4 weeks’ notice. CBS sets the station's rate on the basis of incremental 
circulation, thus protecting the circulation and rates of its regular 
affiliates. The arrangement specifies that the station shall pay the 
network for all costs of receiving the network program live. In this 
way, the network seeks to balance its own economic interest and that 
of its regular affiliates against the interests of unaffiliated stations and 
advertisers. 

However, CBS follows a contrary policy if the service area con- 
cerned is one of the so-called hyphenated markets, such as Galveston- 
Houston. CBS lists Galveston-Houston as a single market on its rate 
card; its affiliate is licensed to operate in Galveston, and the network 
will not accept an advertiser’s order to place a program on a station in 
Houston if the program is carried by its affiliate in Galveston. CBS 
distinguishes the hyphenated-market cases from the overshadowed 
community cases on the grounds that duplication is virtually complete 
in a hyphenated market, , that no distinction can be drawn between the 
hyphenated market and a single community, and that to duplicate pro- 
graming in hyphenated markets would be as unreasonable as ordering 
a nonafliliate as well as an affiliate in the same community. 

A few other aspects of network practices with respect to first-call 
rights merit mentioning. If the program is owned by the advertiser, 
rather than by the net wor k, the advertiser may have more control 
over placement of programs in a community. If the regular network 
affiliate does not provide a suitable clearance time, the advertiser may 
place the program with another station on a “spot” basis, with higher 
compensation paid to the nonaffiliate. In some instances, the adver- 
tiser may remain on the second station, even if the regular network 
affiliate becomes available and the network seeks to transfer the pro- 
gram to its affiliate. Moreover, if the program is on film and owned 
by the sponsor, and if it is mailed rather than transmitted by A. T. & T. 
facilities, the sponsor obtains considerable more flexibility. In such 
instances, the right of first call is not necessarily effective, and the 
advertiser may choose initi: lly to place the program on nonaffiliates 
of the particular network. 

Another first call practice, limited to ABC, arises because of the in- 
ability of ABC to obtain desirable clearances from stations in some 
cities. Thus, in Oklahoma City and San Antonio, the network made 
arrangements with the two VHF stations in each market which devi- 
ated significantly from the usual first-call principle. ABC offered to 
both VHF stations all of its programs which an advertiser wished to 
place in either city; the stations indicated to the network the time pe- 
riod, if any, available for a program, and this information was con- 
vey ed to the advertising agency; the agency in behalf of the sponsor 
selected the station to car ry the program. This practice is, in effect, a 
negation of the normal first-call rights. 

In a few instances, also, networks have accorded considerable pro- 
tection to nonaffiliates carrying a program not cleared by the regular 
affiliate. This has occurred in markets considered vital to a sponsor. 
Thus, CBS made arrangements with non-CBS affiliates in Cleveland 
and Cincinnati, specifying that if they cleared for a program in the 
night-time segment, they could continue to carry the program as long 
as the same network advertiser sponsored the program in that time 
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segment. This was a guaranty against “bumping” by the CBS regu- 
lar affiliates in these communities. 

Thus far the discussion of the right of first call has related to the 
placement of commercial programs. A different policy is applied by 
the networks for sustaining programs. It appears to be the policy of 
the networks to make available to another station in the community 
those sustaining programs not cleared by the regular affiliate if re- 
quested to do so by the other station.*® Any out-of-pocket costs in- 
curred by the network, such as line charges for live programs, must 
be defrayed by the station. If the program is on film or broadcast on 
a delayed basis, the regular fee for recorded sustaining programs is 
charged the non: affiliate. 


C. APPRAISAL OF NETWORK PRACTICES 


The obvious intent of the network policies described above is to 
have the regular affiliate serve as the exclusive distributor of network 
programs within a wide area. This view was succinctly stated by « 
CBS official to the network’s affiliates as follows: 

Preferred above all in our scheme of things is a complete 
lineup of CBS Television programs in the order in which 
they are made available to you—ewxclusive to you, not only 
in your principal city, but exclusive throughout your cover- 
age area as well 


This view reflects the basic network-station relationship: the net- 
work provides a program service and undertakes to sell the time of a 
specific lineup of stations; in turn, it looks to each of these affiliated 
stations to serve as the outlet for network programs in its community. 
The identification of the station as a network outlet is widely pro- 
moted, with the intent of establishing a regular habit among viewers 
of tuning to the station for the network’s programs. Both the net- 
work and the affiliates believe it to be in their common economic in- 
terest to avoid a situation in which a popular network program series 
is shown on a competing station in the community. 

The extent to which a network makes programs available to non- 
affiliates varies largely with the situation with respect to facilities. In 
ee where a network has a primary outlet, the station will 
clear approximately 80 to 90 percent of the time it is ordered during 
er evening hours.’ In the small minority of cases where satisfac. 
tory clearances cannot be obtained immediately from a regular, full- 
time affiliate, the policy of the networks is generally designed to dis- 
courage advertisers from seeking access to -nonafiiliates in the com- 
munity or area. Every effort is made to obtain a promise from the 
affiliate that suitable clearance will be available in the near future, 
and the advertiser is urged to wait for the regular affiliate to become 
available. The spillover of network programs to nonaffiliates in these 
circumstances is highly limited. Thus, during the period January- 
March 1956, NBC placed a commercial program on a nonaffiliate in 
only 5 communities which had 2 or more VHF stations, one of which 
was affiliated with NBC. 


8° This is more likely to occur, in practice, if the program is of a public affairs, informa- 
tional, or other similar character, where future sponsorship is not anticipated, rather than 
if yr] ee is temporarily sustaining and the netwok is actively seeking sponsorship. 
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In respect to the placement of programs where duplication of serv- 
ice areas exists as between an affiliate and nonafliliate, the practices of 
the networks vary. Each will attempt to protect the regular affili- 
ate and discourage the advertiser from seeking access to a nonafliliate 
in a nearby community. However, if the advertiser persists, CBS 
and ABC will make the necessary arrangements on a per-program 
basis to serve the advertiser. NBC appears to utilize the per-pro- 


gram arrangement primarily in markets where it does not have a pri- 
mary affiliate. 


1. Discussions between networks and affiliates 


Under the Commission’s rules, a network is free to offer, or not to 
offer, programs to nonafliliates. A station, however, may not have— 


any contract, arrangement, or understanding, express or im- 
plied, with a network organization which prevents or hinders 
another broadcast station located in the same community 
from broadcasting the network’s programs not taken by the 
former station, or which prevents or hinders another broad- 
cast station located in a different community from broad- 
casting any program of the network organization (sec. 
3.658 (b)). 
The obvious intent of the rule is to prevent any understanding be- 
tween a network and an affiliate that would limit the placement of 
network programs exclusively to the affiliate. On the basis, however, 
of the Network Study Staff’s limited examination of network records, 
there are indications that networks have consulted with affiliates prior 
to offering a program to another station in the same or nearby com- 
munity. 

Thus, a CBS interoflice memorandum of July 13, 1956, stated that 
the network had notified an affiliate that it was seeking clearance 
from another station in the same community since the affiliate was 
not available for the program. ‘The network memorandum indicated 
that the affiliate had given the network’s action “his blessing.” The 
network explained to the affiliate that in order to get clearance on the 
other station, the network had to agree to place it on a firm basis for 


26 weeks. The memorandum concluded on the note that it was the 
affiliate’s— 

understanding that after the first 26 weeks it will be possible 

to recall the program at the end of a 13-week cycle. 

On another occasion, CBS sent a letter to the same station stating 
that “pursuant to our understanding” the network would offer the 
facilities of a station in a nearby community to the advertiser. The 
affiliate was assured that any arrangement with the other station 
would be cancelable on 28 days’ notice, so that the regular affiliate 
would be able to recover the program if it could clear time to carry 
the program on a live basis. The network added: 

This arrangement is made in recognition of the peculiar 
client problem i in this critical area and is not a precedent for 
similar arrangements with respect to other— 

programs of the network. 

The files of NBC indicate that it has engaged in similar practices. 

Thus, the vice president of a company ow ning several stations was 
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advised that his numerous cancellations of the network’s afternoon 
shows might “force us to look for other stations in his markets.” The 
network official stated that he had talked several times to the man- 
ager of another station in the community who insisted that he would 
not “bail out” the network for 1 or 2 daytime shows, but wanted a 
general agreement that whenever the regular affiliate did not clear a 
network program or did not offer a delayed broadcast time as de- 
sirable as that offered by the nonaffiliate, the network would place the 
program with the nonaffiliate. The writer of the memorandum 
stated that the regular affiliate was generally aware of the conversa- 
tions and “he, of course, reminds us ‘that any such move on our part 
would affect his station time clearances” in the several markets in 
which this multiple owner was located. 

Another NBC memorandum describes conversations with a key 
affiliate whose consent was being sought before the network would 
agree to place a program on stations in two communities located 
within a 150-mile radius of the market of the key affiliate. The 
writer indicated restrained optimism at the prospect of obtaining the 
affiliate’s consent because the station manager was purportedly close 
to the sponsor. 

In connection with another affiliate in a major market, an NBC 
memorandum indicates that the writer had discussed with the affiliate 
the possibility that the network would look for another station in 
the same community to clear a particular program. The station re- 
minded the network representative “that they had never cleared pro- 
grams of any other network and would be very disturbed to see us 
do this.” The network official recommended— 


in view of this reaction, and the fact that the other stations 
in the market were carrying other commercial programs, that 
the network should not attempt to place the program on the 
other stations. 


The above documents reflect network practices which appear to run 
counter to the intent of the Commission’s rule on territorial exclusivity. 
The danger is that in such conversations between networks and pri- 
mary affiliates, networks will agree to withhold placement of pro- 
grams on other stations in order to retain existing clearances, or to ob- 
tain some other cooperation desired from affiliates. 


D. SUMMARY 


An affiliate is, in effect, the network’s chosen instrument in a com- 
munity. This relationship is affirmed in the provisions of the net- 
work contracts which recognize the right of an affiliate to have first 

call on the network’s program service in its community. In the large 

majority of cases an affiliate agrees to carry the network commercial 
program series on a live basis or offers a delayed broadcast period 
which is accepted by the network and the advertiser. The opportuni- 
ties for nonafliliates to carry network programs are consequently very 
limited. 

They are further limited, however, by the reluctance of the net- 
works to weaken the regular affiliate’s identification with the network 
or to encourage program competition by a nonaffiliate. An added 
restraint has been introduced in instances where the networks have dis- 
cussed with their regular affiliates the network’s intention of placing 
programs on other stations in the same or adjacent communities. Such 
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discussions tend to lead to verbal agreements as to the terms and con- 
ditions under which these programs may be offered to other stations. 
They may also result in affiliates persuading networks to forego the 
use of another station despite the desire of the advertiser to obtain 
coverage in the community. 

The networks, similarly, attempt to protect the territorial exclusivity 
of affiliates against duplicate placement of network programs in the 
same general ; area. Occasionally, an advertiser has wished to order 
a station in a community despite the fact that another affiliate on the 
lineup is providing adequate service to the community. Recently, the 
Commission amended rule 3.658 (b) to prohibit any agreement be- 
tween a network and a station which prevents a station in a different 
community from broadcasting any network program. <A network 
may, however, unilaterally refuse to permit an advertiser to order an 
unaffiliated station serving substantially the same area as that covered 
by a regular affiliate. NBC follows this policy in order to protect the 
maximum circulation of its regular affiliates. CBS and ABC, on the 
other hand, will generally comply with an advertiser’s request. 


E. RECOMMENDATIONS 


It is clear from the preceding discussion that network policies and 
practices with respect to first call and territorial exclusivity seek to 
limit network service very largely to the primary affiliate in a market. 
In effect, a network looks to its primary affiliate to serve as an exclu- 
sive outlet in the service area of the station. It is recognized that 
similar arrangements prevail in other business fields. Nevertheless, 
because of the special nature of the television industry, such practices 
should be particularly scrutinized. Television is an industry affected 
with the public interest. There are only three competitive national 
networks, and in most cities the number of television stations is highly 
limited. Stations, by and large, are dependent on networks for their 
economic well-being. The combined effect of these, and other differ- 
entiating characteristics, suggests that practices limiting competition 
in television must be specially justified. 

1. Prohibition of the right of first call 


In the view of the Network Study Staff the right of first call is a 
restrictive but justified practice. The practice appears to be neces- 
sary to the effective operation of a network system, and its prohibition 
would tend to undermine the continuance of nationwide network 
organizations. 

Networks have two major functions. They provide a program 
service; and they sell the time of selected stations located in communi- 
ties throughout the Nation. If the right of first call were effectively 
prohibited, and as a result all stations in a community could bid, or 
otherwise contract, for the programs of any network, networks w ould 
be in the same category as any other program supplier. In the case 
of live networks, the full effects of abolishing the right of first refusal 
might not be immediate ; ; insofar as live service is important to adver- 
tisers, the three networks would have an important initial advantage 
over other program suppliers. This would be particularly true under 
the existing A. T. & T. rate structure®™ for intercity program trans- 


1 See ch. 11. 
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mission, which is based on 8-hour daily service and is disadvan- 
tageous to the occasional user of the facilities. This initial advantage, 
however, could not be maintained. Other program suppliers would 
obtain economically feasible access to A. T. & T. facilities, and would 
enter the network field in significant numbers. It is conceivable that 
20 or 30 enterprises might be competing effectively with the 3 networks 
for access to all operating stations. A substantial fractionating of 
station lineups would result, and the network system as a daily, con- 
tinuing national service might well ultimately disappear. 

It is this possibility of the ‘undermining of the network system which 
argues against effective prohibition of the right of first refusal. The 
Network Study Staff is persuaded that the network system is an in- 
tegral and vital part of American broadcasting; that it offers a highly 

valued balance of quality entertainment and informational, public- 
service programing; and that the loss of the programing and com- 
munication values associated with the network system would be 
adverse to the public interest. 

2. Suggested modification of the right of first call and territorial 
exclusivity 

While the Network Study Staff does not recommend abolition of 
the right of first call, it believes that some relaxation of present restric- 
tive practices is warranted. 

In the memorandum Television Network Regulation and the UHF 
Problem, prepared for the Senate Interstate and Foreign Commerce 
Committee, the suggestion is made that the Commission set up a pro- 
cedure to insure that network programs not carried by a regular 


affiliate are made available to other stations. The following steps are 
suggested : ° 


(1) When a regular network affiliate or a station owned 
by the network rejects a particular network program, the 
network shall give appropriate notice of the fact; (2) upon 
request from any other station serving an area which is sub- 
stantially different from that served by a station carrying the 
program, the network shall furnish the program to such sta- 
tion on a a ae basis so far as compensation 
and other terms are concerned. It should be emphasized 
that the offer must be on a nondiscriminatory basis and not 
on the same terms and conditions as for the regular affiliate. 
Differences in circulation of various stations would, of course, 
have to be given appropriate consideration. If the network 
program is sponsored, the station would have to convince 
the advertiser to buy time on the station. The procedure 
suggested here would give the station an opportunity to se- 
cure the business, an opportunity not readily available under 
present practices. 

A difficult problem in applying this policy arises from the 
fact that in many instances a regular affiliate does not reject 
a network program outright. He may not be willing to carry 
it at the time the network feeds it to him, but is willing to 


® Television Network Regulation and the blag A Problem, memorandum prepared for the 
Committee on Interstate and Foreign Commerce, U. S. Senate (1955), by Harry M. Plotkin, 
special counsel, pp. 25-26. 
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carry itona delayed basis. The question arises as to whether 
the obligation to offer the programs to other stations should 
arise in this type of situation. This is a most difficult ques- 
tion and a categorical answer is not possible. Obviously 
the necessity of “good programing requires that the station 
licensee should have flexibility in scheduling his network pro- 
grams. Ifa rule is adopted providing that he loses his right 
of first refusal as to a network program unless he carries the 
program live—that is, at the time the network feeds it to 
him—the temptation is to carry such programs when offered. 
If by carrying the program on a delayed basis, he does not 
lose the right of first refusal, he may have the incentive to 
carry a desirable local program in that period and schedule 
the network program for a different period. On the other 
hand, if he offers to carry the network program on a delayed 
basis in order to broadcast the program of another network 
on a live basis—a situation which 1s fairly common in tele- 
vision in intermixed markets—the right of first refusal is in 
effect utilized to tie up desirable network programs at the 
expense of competitors. 

It is apparent that further and detailed study of the prob- 
lem is required by the Commission. In order to stimulate 
thinking on the subject it is suggested that where a network 
program is carried on a delayed basis, the right of first re- 
fusal shall be applicable only if— 


1. The program substituted for the network program 
not carried live is not a program of another network; 
and 

2. The delayed program is broadcast not later than 2 
hours after the time it would have been carried had it 
been broadcast live; and 

3. The time at which the delayed program is broad- 
cast is at least as desirable, in terms of class A, class B, 
etc., as the time period would have been if it were broad- 
cast live. 


Obviously, detailed regulations would be needed to carry 
out this proposal. 


The Network Study Staff believes that this proposal has serious 
drawbacks. It requires th at the Commission set up affirmative stand- 
ards as to the circumstances under which a station may not exercise 
the right of first call. However, the fact that a network program 
may be carried on a delayed rather than a live basis is not per se 
contrary to the public interest. Indeed, the contrary argument may 
be made that the appropriate time for the showi ing of any program 
should be determined by each station, community by community and 
program by program. The proposal also has the disadvantage that 
it restrains the advertiser’s freedom to choose between a delayed 
period on the network’s affiliate and placement of the program on 
another station in the market. 


3. Recommendation of the Network Study Staff 


The procedure recommended by the Network Study Staff is that 
rules be drawn by the Commission to provide as follows: 
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(a) If an affiliate is ordered for a network commercial pro- 
gram, but is unable to provide clearance satisfactory to the spon- 
sor, the network in good faith shall undertake to place the pro- 
gram on another station in the community, if the sponsor so 
chooses. If a clearance suitable to the advertiser can be obtained, 
the network may not, for a reasonable period of time, recapture 
the program in order to place the program on its regular affiliate. 

(6) If an affiliate is carrying a network commercial program, 
but the advertiser wishes to have the program mala also on 
a station in another community, the network shall undertake to 
place the program on the other station. 

The Network Study Staff is of the view that these recommenda- 
tions will implement more effectively the intent of section 3.658 (b) of 
the Commission’s rules, without, at the same time, undermining the 
network system. They should serve to insure that the public will 
not be deprived of a program service in the community because a 
network, either for its own reasons or in response to affiliate persua- 
sion, is unwilling to seek clearance on another station in the com- 
munity. Similarly, the recommendation concerning the carrying 
of the same program by a station in another community is in line 
with the policy adopted by CBS. It gives the nonaffiliate the oppor- 
tunity to obtain network service and compensation, if it is able to 
persuade the advertiser to order its station. This should serve, at 
least to some extent, to extend the availability of network service 
and provide additional support for the growth of community out- 
lets. 

In addition, the Network Study Staff recommends that the practice 
of the networks of discussing with affiliates the proposed placement of 
programs with nonaffiliates should be examined to determine whether 
such a practice is consonant with section 3.658 (b) of the Commis- 
sion’s rules. 

V. Listine or RECOMMENDATIONS 


The following is the list of recommendations proposed by the Net- 
work Study Staff with respect to network affiliation policies and 
practices: 

A, SELECTION OF AFFILIATES 


1. Networks should be required by rule to file with the Commission 
a full and detailed statement of the criteria governing affiliation. 

2. Networks should be required by rule to file reports with the 
Commission setting forth changes in affiliation as they occur and the 
basis of such changes. The networks should also be required to report 
to the Commission all requests for affiliation and the disposition of such 
requests, including the specific factors used by the networks in grant- 
ing or denying such requests. 

3. A rule should be drawn specifying that networks may not use 
as a basis for affiliation the fact that a licensee has multiple television 
stations. 

4. In connection with the proposed study of radio networking, par- 
ticular consideration should be given to the effects on competition of 
the practices of the networks of holding open regular television affilia- 
tions until their radio affiliates have obtained competitive television 
facilities. 
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5. The practice of the CBS network of requiring certain applicants 
for affiliation to promise to serve as CBS primary outlets at the expense 
of other networks should be referred to the Commission for appro- 
priate inquiry in light of section 3.658 (a) of the Commission’s rules, 
Similarly, further inquiry should be made by the Commission as to 
the policies and practices of the networks with respect to holding dis- 
cussions with existing affiliates as to the grant of affiliation to other 
stations. 

6. The Commission should seek comments from all interested parties 
on a proposal that networks be required to permit affiliated stations 
in markets not ordered by the advertiser the opportunity to carry the 
program with commerci: als deleted, upon reasonable payment by the 
stations to the network and the advertiser. 


B. DURATION OF AFFILIATION CONTRACTS 


1. The Commission should not extend the present 2-year maximum 
affiliation term. 

2. Networks should be required by rule to report to the Commission 
their specific criteria for disafliliation and should report each dis- 
affiliation action and the bases thereof. 

3. As specified under section A (Selection of Affiliates), the Com- 
mission should specify by rule that networks may not use the criterion 


of multiple ownership as a factor in disaffiliation as well as affiliation 
decisions. 


C. RIGHT OF FIRST CALL AND TERRITORIAL EXCLUSIVITY 


1. The networks should be permitted to continue to grant first call 
and territorial exclusivity rights in a community to an affiliated 
station. 

2. The Commission should require by rule that if an affiliate is or- 
dered for a network commercial program, but does not provide clear- 
ance satisfactory to the sponsor, the network in good faith should 
undertake to place the program on another station in the community, 
if the sponsor so chooses. If a clearance suitable to the advertiser can 
be obtained, the network may not, for a reasonable period of time, re- 
capture the program in order to place the program on its regular 
affiliate. 

The Commission should require by rule that if an affiliate is 
carrying a network commercial program, but the advertiser wishes to 
have the program carried also on a station in another community, the 
network should undertake to place the program on the other station. 

4. The practice of the networks of discussing with affiliates the pro- 
posed placement of network programs with “nonaffiliates should be 
examined by the Commission to determine whether such a practice is 
consonant with section 3.658 (b) of the Commission’s rules, 


Chapter 6 
NETWORK PRACTICES: OPTION TIME 


The standard affiliation contracts entered into by networks and 
stations provide that, subject to certain conditions the affiliate will 
accept and broadcast "all network programs offered to it during des- 
ignated hours of the broadcast day. The hours in which such right 
may be exercised by the network are known as network option time. 
Under section 3.658 (d) of the Commission’s chain broadcasting reg- 
ulations, network option time is hedged about with the following re- 
strictions: (@) not more than a maximum of 3 hours of the affiliated 
station’s time may be under network option within each of the follow- 
ing segments of the broadcast day: 8 a. m. to 1 p. m.; 1 p. m. to 6 p. m.; 
6 p. m. to 11 p. m.; and 11 p. m. to 8 a.m.; (6) the network must give 
the affiliated station at least 56 days’ notice prior to exercising its 
option; (¢) the affiliated station may reject any network program 
deemed by the station not to be in the public interest, or may sub- 
stitute for the network program any other program of outstanding 
local or national importance; and (d@) a network cannot exercise the 
option right to require the station to accept sustaining programs, or 
to preempt time in which the station is broadcasting the programs of 
another network. 

The option-time arrangement has been the subject of considerable 
controversy during the recent past, as well as in earlier periods of 
network broadcasting. Film syndicators, national station represent- 
atives, and an independent station manager have appeared before 
congressional committees or the Network Study Staff to attack the 
practice as a per se violation of the antitrust laws or as a restraint 
both on the freedom of action of the station and on the ability of in- 
dependent program suppliers and independent station representatives 
to compete with the networks. The three networks, and representa- 
tive groups of their affiliated stations, have defended option time as 
essential to the funct tioning of the existing system of network broad- 
casting. ‘They have contended that the practice, as it operates under 
the present chain broadcasting rule, does not prevent the station from 
fulfilling its responsibilities to program in the public interest. Also, 
they have defended the legality of option time under the antitrust 
laws. 

In its 1957 Report on the Television Broadcasting Industry, the 
Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, examined into the question of option time. A 
majority of the committee concluded “that it is necessary for the 
[Federal Communications] Commission to consider amending the 
option-time rule.” * Three committee members supported an alterna- 


tive conclusion that the Commission “should consider the option-time 
rule in light of the foregoing principles * * *,”? 


‘Report of the Antitrust Subcommittee of the Committee on the Judiciary, House of 
Re resentatives, 85th Cong., 1st sess., on the Television Broadcasting Industry (1957), 


p. { 
8 Ibid., p. 147. 
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In a staff report to the Senate Committee on Interstate and For- 
eign Commerce on Television Network Practices, counsel concluded: 
“it seems that the FCC, after receiving the report of its Network 
Study Group, should consider reasonable limitations on, or adjust- 
ments in, the time option as it now stands. * * *” 

In view of the importance that has been attached to option time, 
the controversy regarding its effect on competition, and the recom. 
mendations of congressional committees noted above, an extensive 
study has been made of the practice. 


I. History 


A. CHAIN BROADCASTING REPORT 


Option time originated in radio broadcasting in 1927. At the time 
of the chain broade: isting investigation, both NBC and CBS had 
option-time arrangements in their standard contracts. The Mutual 
Broadcasting Co. ‘did not adopt a time-option provision until 1940. 
The NBC arrangement provided that the network could preempt 
time for commercial programs on 28 days’ notice during specified 
hours. These hours covered the entire broadcast day for affiliates 
on the west coast. For substantially the remainder of its affiliates, 
81% hours each day were specified on weekdays and 8 hours on Sun- 
days. The standard CBS contract enabled the network, on 28 days’ 
notice to preempt all of the time of the station for network com- 
mercial programs. The mutual time option covered from 344 to 
41% specified hours on weekdays and 6 hours on Sundays. 

The major networks utilized only a portion of the time optioned 
to them. In 1938, NBC used for network commercial programs only 
58.1 percent of the optioned time of stations on the basic Blue net- 
work. CBS used only 39 percent of the optioned time of its basic 
stations. The proportions would, of course, be substantially lower 
if optional stations, ordered less frequently, were included as well.® 

A closely related provision of the standard contracts of the three 
national radio networks defined the right of the stations to reject 
network commercial programs. In the case of NBC, the standard 
clause provided that “because of your public responsibility your sta- 
tion may reject a network program the broadcasting of which would 
not be in the public interest, convenience, or necessity.” While an 
affiliated station could, under this provision, substitute a local sus- 
taining program, it could not substitute a local commercial program 
without undergoing a penalty. In the event that a local commercial 
program was ‘stubstituted for a network commercial offering, the 
standard NBC contract provided that the affiliate must pay over to 
the network whatever additional revenue it received from this sub- 
stitution. The CBS contract provided that the station could substi- 
tute local sustaining programs devoted to education, public service, 
or events of public ‘interest. The station could also refuse to broad- 


® Staff report prepared for the Committee on Interstate and Foreign Commerce, U. S. 
Senate, 85th Cong., 1st sess., on the Television Inquiry, Television Network Practices 
(1957), p. 99. 

*A station was not required to broadcast CBS network commercial programs in excess 
of 50 “converted hours” in any week ; however, as of 1938 this provision had never actually 
functioned since CBS had never used 50 “‘converted hours” over any station in any week 
(FCC Report on Chain Broadcasting (1941), p. 37). 

5 FCC Supplemental Report on Chain Broadcasting (1941), p. 10. 
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cast sponsored programs to which it “has reasonable objection * * * 
as not being in the public interest.” Mutual gave its stations broader 
latitude; the stations were permitted to reject any programs which 
were “for any reason unsatisfactory in character, quality, or con- 
tent. 

In the chain broadcasting investigation it was found that the fore- 
going option time arrangements were contrary to the public interest. 
The station’s ability to sell its own time was considered to be severely 
limited by the power of the network to preempt time in which the 
station had scheduled a nonnetwork program on only 28 days’ notice. 
The right of NBC and CBS to preempt the time of their affiliates on 
only 28 days’ notice was found to be a serious handicap to the develop- 
ment of Mutual or new networks and to the competitive broadcasting 
of national spot commercial programs on these stations. The net- 
works contended that some form of time optioning was indispensable 
to enable broadcasting to compete with other advertising media. This 
contention was rejected on the ground that firm commitments and 
guaranties for broadcast time were not dependent on time options. In 
summing up, the Report on Chain Broadcasting stated : 


We conclude that national network time options have re- 
stricted the freedom of station licensees and hampered their 
efforts to broadcast local commercial programs, the programs 
of other national networks, and national spot transcriptions. 
We believe that these considerations far outweigh any sup- 
posed advantages from “stability” of network operations 
under time options. We find that the optioning of time by li- 
censee stations has operated against the public interest. 

The fact that NBC was able to carry on its business for 7 
years without time options, and changed only when CBS 
began to derive a competitive advantage from its time options, 
as well as the somewhat similar experience of Mutual, leads 
us to the conclusion that time options, with their restraint 
upon the freedom of licensees, are not an essential part of net- 
work operations. With all the networks operating on an 
equal footing, the absence of optional time as it now exists 
will not, we believe, hamper network operations or drive ad- 
vertisers to other media.* 


The report noted that NBC and CBS affiliates were required to take 
network commercial programs unless such programs were not in the 
public interest and, further, that in the case of NBC the burden of 
proof was on the licensee to support the contention that his substitute 
programing was more in the public interest. Precise information pro- 
vided by the networks concerning their programs was not considered 
adequate for licensees to make such decisions. With respect to the 
affiliate’s right to reject network programs, the report concluded : 


It is the station, not the network, which is licensed to serve 
the public interest. The licensee has the duty of determining 
what programs shall be broadcast over his station’s facilities, 
and cannot lawfully delegate this duty or transfer the control 
of his station directly to the network or indirectly to an adver- 


* FCC Report on Chain Broadcasting (1941), p. 65. 








Among the regulations proposed in the report were two designed, 
in effect, to eliminate option time and to establish the station’s right 
to accept or reject programs on its own judgment as to their suitability 
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tising agency. He cannot lawfully bind himself to accept 
programs in every case where he cannot sustain the burden 
of proof that he hasa better program. The licensee is obliged 
to reserve for himself the final decision as to what programs 
will best serve the public interest. 

We conclude that a licensee is not fulfilling his obligation 
to operate in the public interest, and is not operating in 
accordance with the express requirements of the Communica 
tions Act, if he agrees to accept programs on any basis aan 
than his own reasonable decision that the programs are satis- 
factory. 

Even after a licensee has accepted a network commercial 
program series, we believe he must reserve the right to sub- 
stitute programs of outstanding national or local importance. 
Only thus can the public be sure that a station’s program 
service will not be controlled in the interest of network 
revenues.’ 


or conformity to the public interest. The specific proposals were : 


Several months after the issuance of the chain broadcasting report, 
the Commission reconsidered some of the regulations contained there- 
in, including those with respect to option time. 
came about as a result of hear ings held before the Senate Committee 
on Interstate Commerce, a series of conferences with representatives 
of NBC, CBS, and Mutual, and a hearing held in conjunction with a 
petition ‘of Mutual to amend the regulations dealing with network 


3.104 No license shall be granted to a standard broadcast 
station having any contract, arrangement, or understanding, 
express or implied, with a network organization which pre- 
vents or hinders the station from scheduling programs before 
the network finally agrees to utilize the time during which 
such programs are sc heduled, or which requires the station 
to clear time already scheduled when the network organiza- 
tion seeks to utilize the time. 

3.105 No license shall be granted to a standard broadcast 
station having any contract, arrangement, or understanding, 
express or implied, with a network organization which (a), 
with respect to programs offered pursuant to an affiliation 
contract, prevents or hinders the station from rejecting or 
refusing network programs which the station reasonably 
believes to be unsatisfactory or unsuitable; or which (b), 
with respect to network programs so offered or already con- 
tracted for, prevents the station from rejecting or refusing 
any program which, in its opinion, is contrary to the public 
interest, or from substituting a program of outstanding local 
or national importance.® 


B. SUPPLEMENTAL REPORT ON CHAIN BROADCASTING 





7 Ibid., p. 66. 
8 Ibid., p. 92. 
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option time and the duration of affiliation contracts. The Commis- 
sion then issued a Supplemental Report on Chain Broadcasting, dated 
October 11,1941. The supplemental report, while rejecting the argu- 
ment that option time was essential to network operations, authorized 
option time during specified periods of the broadcast day as a matter 
of “business convenience.” 'The Commission reasoned : 


The Commission is not convinced by the contention of 
NBC and CBS that the optioning of time by networks is 
indispensable to network operations, particularly since the 
chain broadcasting regulations, neither in their original 
form nor as herein amended, place any restrictions on the 
bona fide purchase of station time by networks. Networks 
have heretofore successfully operated without option time. 
However, it is clear that some optioning of time by networks 
in order to clear the same period of time over a number of 
stations for network programs will operate as a business 
convenience. Within certain limits, it should be possible for 
stations to option time for network programs without inter- 
fering too seriously with their local program requirements, 
with their local and national spot business, and without re- 
stricting the access of competing networks to those stations. 
The Commission believes that the option-time regulation as 
herein amended accomplishes that result.® 


The amended option-time regulation had three principal elements: 

(a) The broadcast day was divided into four segments: 8 a. m. 
to 1 p. m.; 1 to 6 p. m.; 6 to 11 p. m.; and 11 p. m. to 8 a. m. 
In each segment, the station was permitted to option up to a maxi- 
mum of 3 hours to one or more networks; 

(6) The option-time provision was made nonexclusive as 
among networks so that one network could not preempt a station’s 
time being used by another network ; and 

(ec) Stations could not option time subject to call by a network 
on less than 56 days’ notice. 

The Commission pointed out that the amended option-time regu- 
lation did not require any station to option its time to any network; 
the regulation simply set a maximum limit on the time a station could 
so option. It noted that a network, by virtue of whatever option 
it was successful in negotiating, to that extent secured the right-of- 
way over local and national nonnetwork programs during the time 
under option. But the Commission pointed out that in at least 2 
hours during each of the 3 more important segments of the broad- 
cast day, local and national nonnetwork programs within such peri- 
ods could not be moved by the network as a matter of contract or 
agreement. In this connection, the Commission stated : 


It has been the consistent intention of the Commission to 
assure that an adequate amount of time during the good 
listening hours shall be made available to meet the needs of 
the community in terms of public expression and of local in- 
terest. If these regulations do not accomplish this objec- 
tive, the subject will be given further consideration.” 





® FCC Supplemental Report on Chain Broadcasting (1941), p. 11. 
20 Ibid., p. 14. ae my 
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The objective in making option time nonexclusive as among net- 
works was to prevent the option-time device from being used ‘to re- 
strain competition from programs of other networks or to prevent 
entry of new networks. While a station was not compelled to op- 
tion time to any network, or the same hours to more than one net- 
work, it could not enter into any arrangement with one network 
which precluded it from optioning or selling time to other network 
organizations. The lengthening of the call period from 28 to 56 days 
was intended to give stations greater freedom to schedule nonnet- 
work programs during option-time periods. Such programs, even 


though subject to being moved, would be assured of at least 8 weeks 
of continuous broadcasting. 


C. SUPREME COURT DECISION 


The chain broadcasting regulations, including the amended provi- 
sions on option time, were ‘contested by the networks in National 
Broadcasting Co. et al. v. United States, a case which eventually 
reached the Supreme Court. NBC asserted that the amended option- 
time rule would do irreparable damage and destroy nationwide net- 
work radio broadcasting, by making it impossible for the network to 
assure the advertiser of clearance on a national group of stations. 
The president of NBC stated: 


In operating under the order, NBC would be forced to 
negotiate a sale of network time toa national advertiser, for 
example, on the Blue Network, upon an “if, as, and when” 
basis with respect to each of the 99 affiliated stations until all 
of the stations indicated that the particular time desired by 
the advertiser would be available. 

National network advertising contracts are customarily 
entered into for a period of 1 year, subject to the right of the 
advertiser to cancel at the end of any 13-week period. Un- 
der the Commission’s order before NBC could agree to enter 
into an advertising contract with an advertiser for a com- 
mercial program, it would first have to communicate with 
each station to determine whether such station had available 
the particular period of time desired * * *. 

Optional time is as necessary for the pr: actical operation of 
network broadcasting as traffic lights are for the practical 
flow of vehicular traffic. The order is no more workable 
than an ordinance permitting each vehicle to operate the 
traffic lights to suit its own convenience, and the same chaos 
will result from its enforcement * * *. 

The requirement that the station may agree to clear its 
time of nonnetwork programs only upon 56 days? notice will 
have the practical effect of an absolute prohibition against 
network optional time. It is a matter of common knowledge 
in the advertising business that national advertisers insist 
that a specific advertising program be placed before the pub- 
lic shortly after the contract is signed. This insistence is 
not peculiar to radio advertisers. ‘For example, magazines 
having a national circulation have found it necessary to 
shorten the period between the deadline for advertising copy 
and publication. * * * 
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_The inevitable consequence will be the destruction of na- 
tionwide network broadcasting to the irreparable injury of 
NBC. 

CBS took a similar position: 


The prohibition of exclusive option time will make the 
clearing of time for the arrangement of a national network 
program an almost impossible task. Advertisers do not 
determine to use network broadcasting to sell their products 
only 24 hours prior to the time of the program. it some- 
times takes months of planning, markets study, and research, 
program planning, and negotiations before an advertiser 
decides whether or not to use network broadcasting and 
thereafter what stations and programs to utilize. The na- 
tional advertiser must have nationwide coverage, both be- 
cause he sells nationally and because he must give substan- 
tially the same support to the distributor and the retailer in 
all parts of his territory * * *. Under such circumstances 
it is practically impossible to sell an advertiser the use of 
networks, a program idea, program talent, and the like, 
when the network is not able to know and inform the adver- 
tiser in advance, what stations and what time the network 
has to offer; in short, what circulation he could get for the 
money he would spend. Under the rule in question, the net- 
work might spend months of effort in convincing the spon- 
sor, in helping him select the territory in which to broad- 
cast his program, the stations to utilize, the character of 
the program, and the talent, and then find itself unable to 
provide either the stations or the time desired by the adver- 
tiser in the markets which he desires to cover. 

It would be impossible in practice to operate a network 
such as that of CBS if CBS did not know in advance what 
circulation it could deliver, what stations it had to offer and 
what time on those stations was available for use by prospec- 
tive advertisers. This is precisely the kind of assurance the 
visual mediums are able to provide and the kind of assurance 
the advertiser requires before he is able to make any intelli- 
gent selection of his medium, before he does, in fact, select 
his medium.”? 


The Supreme Court upheld the power of the Commission to pro- 
mulgate rules with respect to chain broadcasting and, in general, 
the nonarbitrary nature of the specific regulations, including the 
option-time rule. 

The option-time rule has not undergone any significant change since 
October 1941; along with the other chain broadcasting rules, it was 


made applicable to television by Commission action on November 28, 
1945. 


11 National Broadcasting Company et al. v. United States of America, U. S. Supreme 
Court, October term 1942, extracts from affidavit of Niles Trammel, president, National 
Broadcasting Co., sworn to October 30, 1941, record, pp. 239-242. 

2 Columbia Broadcasting System, Inc. v. United States of America, U. S. Supreme 
Court, October term, 1942, extracts from affidavit of William S. Paley, president, Columbia 
Broadcasting System, Inc., sworn to October 30, 1941, record, pp. 238-241. 
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Il. Tue Present Rute AND Network ConrTRACTS 


A. THE OPTION-TIME RULE 


The precise language of the present option-time rule is as follows: 


SEcTION 3.658 

(d) Option time. No license shall be granted to a televi- 
sion broadcast station which options for network programs 
any time subject to call on less than 56 days’ notice, or more 
time than a total of 3 hours within each of 4 segments of the 
broadcast day, as herein described. The bro: adcast day is 
divided into four segments, as follows: 8 a. m. to 1 p. m.; 
1 p. m. to 6 p. m.; 6. p. m. to 11 p. m.; 11 p. m. to 8 a. m. 
(These segments are to be determined for each station in 
terms of local time at the location of the station, but may 
remain constant throughout the year regardless of shifts from 
standard to daylight-saving time or vice versa.) Such op- 
tions may not be exclusive as against other network organiza- 
tions and may not prevent or hinder the station from op- 
tioning or selling any or all of the time covered by the option, 
or other time, to other network organizations. 

Nore 1.—As used in this section, an option is any contract, 
arrangement, or understanding, express or implied, between 
a station and a network organization which prevents or hin- 
ders the station from scheduling programs before the network 
agrees to utilize the time during which such programs are 
scheduled, or which requires the station to clear time already 
scheduled when the network organization seeks to utilize the 
time. 

Nore 2.—All time options permitted under this section must 
be specified clock hours, expressed in terms of any time sys- 
tem set forth in the contract agreed upon by the station and 
network organization. Shifts from daylight-saving to stand- 
ard time or vice versa may or may not shift the specified 
hours correspondingly as agreed by the station and network 
Wen ea ion. 

(e) Right to reject programs. No license shall be granted 
to a television broadcast station having any contract, arrange- 
ment, or understanding, express or implied, with a network 
organization which (1) with respect to programs offered pur- 
suant to an affiliation contract prevents or hinders the station 
from rejecting or refusing network programs which the sta- 
tion reasonably believes to be unsatisfactory or unsuitable, 
or which (2) with respect to network programs so offered or 
already contracted for, prevents the station from rejecting or 
refusing any program which, in its opinion, is contrary to the 
public interest, or from substituting a program of outstand- 
ing local or national importance. 


3. NETWORK CONTRACTS 


1. Hours of option time 


The standard language of the option-time clause in the affiliation 
contracts of the three networks conforms very closely to the foregoing 
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text of the chain broadcasting rule. The actual hours selected for 
option in the various segments of the broadcast day differ slightly 
among the networks, and some of them have been subject to slight 
change during the past several years. At present, the option hours 
of the three networks, expressed in New York City time, are as 
follows: 


ABC | CBS | NBC 





9:30 a. m,. to 12:30 p. M_....--- toil 10: a. . to DO. Wd wicks ceed | 10 a.m. tol p.m, 
SD. M. 00 6 Du... 26 icnascqueee | 2D. Bh. OO S By hs cncesadsmessoas 2:30 p. m. to 5:30 p. m. (3 p. m. to 
6 p. m. on Saturday and Sunday). 


7:30\p. mm. to.10:20 p. M.....-.2---0« 7:30 p. m. to 10:30 p. m.........- 7:30 p. m. to 10:30 p.m. 








It will be noted that the evening hours subject to option are the 
same for the three networks. Only the NBC network broadcasts 
during the fourth segment of the day (11 p. m. to 8 a. m.) and none of 
the networks has attempted to establish option hours during this 
segment. 

The option hours referred to above are not applied uniformly to 
all affiliates throughout the country, due to the programing compli- 
‘ations arising from the several time zones and from differences be- 
tween areas of daylight saving and standard time within each time 
zone. These complications have been handled somewhat differently 
by individual networks. As a general rule, the networks use the 
above hours, in New York City time, for all affiliates in the eastern 
and central time zones. The option hours of an affiliate in the central 
time zone will therefore be 1 hour earlier, expressed in local time, 
during most of the year and 2 hours earlier if the city in which it is 
located remains on standard time while New York City is on daylight 
time. Similarly, option hours will be 1 hour earlier (in local time) 
for stations in eastern zone cities that remain on standard time. For 
the Pacific and mountain time zones, the general practice is to estab- 
lish the same option hours as those referred to above, but expressed 
in local time rather than New York City time.** Programing on this 
basis can be arranged by transmitting programs live to the west coast 
by cable facilities and then making a recording (or “quick kine- 
scope’) to be broadcast several hours later at the same clock hour that 
the programs originated in New York."* 

The maximum amount of option time specified in the chain-broad- 
casting rules, 3 hours within each segment of the broadcast day, applies 


1% NBC follows a slightly different pattern; in the Pacific zone, the option hours (local 
time) are as follows: 


Daily except Saturday and Sunday: Saturday and Sunday: 
10 a. m. to 4 p. m. 10 a. m. to 1 p. m. 
7:30 to 10 p. m. 3 to 6 p. m. 


5 7:30 to 10:30 p. m. 

‘Unlike the other networks, NBC, in the mountain zone, defines its option hours pri- 
marily in terms of New York City time during the part of the year that the whole country 
is on standard time. That is, the option time is generally 2 hours earlier, expressed in 


local time, although this pattern is not followed exactly. The specific option hours for 
NBC in the mountain zone are as follows: 


Daily except Saturday and Sunday: Saturday and Sunday: 
8:30 to 11 a. m. 8 to 11 a. m. 
12:30 to 3:30 p. m. 1 to 3:30 p. m. 
5:30 to 9 p. m. 5:30 to 9 p. m. 


When there is a 3-hour differential between the time of the city in which the station is 
located and that of New York City (e. g., when the station remains on standard time while 


a York is on daylight time), the option hours shift to those used for Pacific zone 
&tations. 
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cumulatively to all of the networks with which a station is affiliated. 
In the case of multiple affiliations, the total amount of time optioned 
to the several networks cannot exceed 3 hours in each segment. In 
these cases, the general procedure is for the other networks to conform 
their option hours to those of the “primary” network. This applies 
particularly to ABC, which adopts the option hours of CBS or NBC 
in 1- or 2-station markets. 

Apart from differences in the specified hours, there are very few 
variations from the standard option-time provisions in the contracts 
with individual affiliates. The networks have generally succeeded in 
maintaining uniform option-time provisions in all of their contracts, 
and have resisted the occasional efforts of particular stations to delete 
or modify the arrangement. ABC and NBC generally have option- 
time arrangements with all of their primary affiliates; CBS has such 
arrangements with all primary affiliates except those included in the 
extended market plan. In the case of secondary affiliates, the network 
may not have option time, or may adopt the option hours of the pri- 
mary network. Stations receiving network service on a per program 
basis do not grant time options to the network. As usual, there are a 
few exceptions to the foregoing generalizations, but they do not appear 
to be of any consequence.*® 


2. “Straddle” programs 


Some network programs “straddle” option time; that is, they begin 
during network option hours and extend into station time, or begin 
in station time and extend into option time. Whether such programs 
are considered to be wholly, partly, or not at all, in option time is not 
stated in the network contracts. 

ABC does not have any “straddle” programs regularly in its sched- 
ule at the present time. According to CBS, programs which “straddle” 
option and station time are not considered to be subject to the network 
option. The position of NBC with respect to “straddle” programs 
is less clear,” and affiliates have apparently not been advised whether 
option time applies against such programs. 

he Commission has not as yet ruled on the question whether the 
network’s use of 3 hours of option time plus the station time compo- 
nent of “straddle” programs is consistent with the option time rule. 
It would seem that to the extent that a “straddle” program can be 
readily divided into segments, which are separate and complete from 
the viewer’s standpoint, no problem is posed. Those segments which 
fall within the option hours are subject to the network option and 
those segments which fall within station time are not. However, in 
the case of programs such as dramatic shows, which cannot be divided 
into segments, the time option obviously cannot be applied to the pro- 
gram as a whole, without exceeding the limit of 3 hours within each 


% For example, a VHF station in an important, single-station market has not had option- 
time arrangements with any of the 3 networks with which it is affiliated: 1 CBS basic 
affiliate does not have option time in its contract, and 1 NBC basic affiliate has had a 
written understanding that the time option provision will not apply so long as it is the 
only station in its market: a few CBS and NBC affiliates have recaptured a segment of 
option time in order to continue a longstanding local program. 

1% Cf. the testimony of Frank Stanton, president of the Columbia Broadcasting System, 
before the Committee on Interstate and Foreign Commerce, U. S. Senate, 84th Cong., 2d 
sess. (1956), hearings, part IV, Network Practices, p. 2179. One CBS affiliate has testi- 
fied that he had been advised by CBS of this interpretation, but another was not aware of 
it. Cf. the testimony of John 8. Hayes (president, Washington Post broadcast division) 
and W. D. Rogers, Jr. (president, KDUB-TV) (ibid., pp. 2549, 2582). 

17Cf. the testimony of President Robert W. Sarnoff, National Broadcasting Co., Inc., 
before the Senate Interstate and Foreign Commerce Committee (ibid., p. 2402). 
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segment of the broadcast day fixed by the Commission. From a legal 
standpoint, the network quite probably cannot enforce its option time 
right to this type of program. It must be recognized, however, that 
as a practical matter, the “straddle” device may have the effect, in 
connection with a popular network program, of extending the option 
time beyond the 3-hour limit. Also, the station may be somewhat 
reluctant to reject “straddle” programs since any nanan pro- 
gram substituted during the option time segment (e. g., 10 to 10:30 
p.m.) might later be bumped on 56 days’ notice, if the catneel should 


subsequently replace the “straddle” program w ith one falling entirely 
into option time. 


3. Right to reject or cancel 


It will be noted that, under the option time rule, the right of the 
station to reject network programs offered during option time is 
greater than the right to cancel programs once they have been ac- 
cepted. A program may be rejected: (a) if the station reasonably be- 
lieves it to be unsatisfactory or unsuitable; (>) if, in the station’s 
opinion, the program is contrary to the public interest ; or (c) if the 
station wishes to substitute a program of outstanding local or national 
importance. Once a program has been accepted, it can be canceled 
only on the latter two grounds and not because the station subse- 
quently judges it to be unsatisfactory or unsuitable. 

The length of time that a station may be obliged to carry a program, 
once it has been accepted, is not embraced in the chain broadcasting 
rules. In practice, the right of the station to cancel a program may be 
different in network option time than in station time, and the network 
and station may not have reciprocal rights with respect to cancellation 
of network programs. In the NBC contracts, the network has a right 
to cancel any network commercial program, whether during option 
time or outside of option hours, on at least 28 days’ notice. An affil- 
iated station has no similar right. During option time, the station is 
obligated to continue the program during the life of ‘the network’s 
contract with the advertiser, whether the contract extends for 13 
weeks or for a number of years. During nonoption hours, the NBC 
affiliate is obligated to continue cé urying the program for the dura- 
tion of NBC’s contract with the advertiser but not longer than for 52 
weeks. The station thereafter may cancel the program if it gives the 
network at least 35 days’ notice prior to the renewal date; if “such no- 
tice is not forthcoming, the network considers the station to be avail- 
able for a renewal term of not more than 52 weeks. In the ABC 
contracts, similarly, the right of the network to discontinue a com- 
mercial program on 28 days’ notice is stated. CBS contracts make no 
reference to any arrangements with respect to these matters. 


III. Potitcy Issurs Wiru Respect to Oprion Time 


As indicated above, a number of important issues of public policy 
have been raised in connection with the option-time provision. The 
principal issues are the following: 

1. Is option time a per se violation of the antitrust laws? This 
charge has been made by KTTYV, Inc., a nonaffiliated station, in testi- 


% In practice and contrary to the letter of the contract, a number of NBC affiliates have 
made their acceptance of ne twork commercial programs outside of option hours conditional 


on the station’s right to cancel the program on 28 days’ notice, or on 28 days’ notice prior 
to the end of each 13-week cycle. 
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mony before the Senate Interstate and Foreign Commerce Committee 
and in memorandums submitted to the Network Study Staff and to 
the Department of Justice. In brief, it is alleged that option time 
is analogous to the practice of “block booking” in the motion picture 
industry, which was ruled a per se violation of the Sherman Act by 
the Supreme Court in the case of United States v. Paramount Pice- 
tures, Inc. (334 U.S. 131 (1948)). Logically, this issue should per- 
haps be considered first. Tf option time is a per se violation under 
judicial decisions made subsequent to the promulgation of the chain 
broadcasting rules, it must not be condoned by Commission regula- 
tions. However, since the option-time practice and its effects upon 
competition must be examined in detail in connection with a con- 
eesleration of antitrust aspects, the issue will be discussed hereinafter. 

. Is option time a restraint on the programing freedom of the 
sti Deane contrary to the public interest? The chain. broadcasting re- 
port concluded that a station licensee must retain sufficient freedom of 
action to supply the program and advertising needs of the local com- 
munity. The existing option-time arr angements were found to have 
restricted the necessar y freedom of the lic ensee in a manner contrary 
to the public interest. In its Supplemental Report on Chain Broad- 
casting, the Commission stated that— 


within certain limits, it should be possible for stations to 
option time for network programs without interfering too 
strongly with their local program requirements. * * * 19 


However, it also stated : 


It has been the consistent intention of the Commission 
to assure that an adequate amount of time during the good 
listening hours shall be made available to meet the needs of 
the community in terms of public expression and of local 
interest. If these regulations do not accomplish this objec- 
tive, the subject will be given further consideration.”° 


It is appropriate to consider at this time whether the option time 
regulation has, in practice, permitted the affiliated stations to meet 
their responsibility of programing in the public interest. 

3. Has option time fostered or impeded competition among net- 
works? Prior to the chain broadcasting regulations, networks were 
able to tie up affiliated stations with exclusive option arrangements. 
When the Commission ruled that all option time contracts ‘must be 
on a nonexclusive basis as among networks, the Commission indicated 
that its action was intended to foster competition among networks. 
How effectively has the nonexclusive option worked in fact as a means 
of encouraging internetwork competition ? 

4, Is option time a restraint, contrary to the public interest, on 
competition between networks ‘and nonnetwork program suppliers 
and independent salesmen of station time? In its Supplemental Re- 
port on Chain Broadcasting the Commission recognized that a net- 
work, by virtue of whatever option time it was ‘able to negotiate, 
secured to that extent the right-of-way over local and national non- 
network programs during the time under option. Again, however, 
the Commission felt that “within certain limits” this option time 


129 FCC apne Report on Chain Broadcasting (1941), p. 11. 
2 Tbid., p. 14. 
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arrangement should not interfere “too seriously” with the station’s 
local and national spot business. It has been alleged by independent 
program suppliers and station representatives that the option time 
arrangement in practice deprives them of access to stations during 
the most — periods of the broadcast day. Whether or not 
competition between networks and these independent business groups 
has been restrained by option time is consequently one of the issues 
studied. 

5. Is option time essential to networking? The three networks have 
taken the position that the network system would be eroded, and 
perhaps eventually destroyed, without option time or a similar ar- 
rangement that would provide reasonable assurance of clearing on 
short notice a nationwide group of stations for simultaneous broad- 

cast. Neither the Report on Chain Broadcasting nor the Supple- 
mental Report on Chain Broadcasting found this line of argument 
persuasive, although the latter report did sanction a specified amount 
of option time as a “business convenience.” However, the situation in 
present-day television does not parallel that which existed in radio at 
the time of the chain broadcasting investigation. In view of the vital 
part played by networking in the broadcasting system, the networks’ 
need for option time must be carefully weighed in the balance with the 
various objectives of public policy. 

To a considerable extent, most or all of the above issues depend on 
the answer to a related question: How effective is option time as a 
means of obtaining station clearances for network programs? It is 
obvious that if option time is not important as a device for arranging 
station acceptance of network programs that would not otherwise be 
carried at the time ordered, it is not essential to networking. Con- 
versely, if the option time device is important or essential for the 
clearance of network programs, it follows that the freedom of choice 
of the station, and the competitive opportunities of nonnetwork 
groups, are reduced correspondingly. Whether or not this reduction 
takes place to a degree that restrains the freedom of action of the 
licensee and the competition between networks and nonnetwork groups 
in a manner contrary to the public interest will also depend, in large 
part, on the degree of effectiveness of option time. 

The first point to be considered is, therefore, the effectiveness of 
option time in making possible the clearance of network programs. 
This will be done in two stages. First, the overall mechanics of 
ordering and clearing stations for network programs will be de- 
scribed, without reference to the part that option time plays in this 


process; next, the relationship of option time to the process will be 
examined in detail. 


IV. Orprion Trove anp Program CLEARANCES 


A. THE MECHANICS OF NETWORK PROGRAM CLEARANCE 
1. The network order 


The process of station clearance may be considered to begin when 
the network receives an order from the representative of an advertis- 
ing agency, on behalf of the client or clients sponsoring a program 
that the network and client have agreed to telecast. The order will 
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specify, among other things, the list of stations desired by the adver- 
tiser. All “basic” stations must, of course, be included. The decision 
as to which optional, supplementary, or other stations will be added 
rests with the advertiser, although the network will generally attempt 
to persuade the advertiser to order as long a “lineup” as possible. 

A copy of the order is given to the network’s sales department, 
which 1s initially responsible for obtaining station clearances. A 
teletype message or TWX is sent by the sales department to each of 
the stations ordered for the program. The message will generally 
indicate most or all of the following points: Name of the program, 
together with a brief description of cast, producer, and type of pro- 
gram; identity of the sponsor or sponsors and of the product(s) to 
be advertised; whether the program will be “live” or on film; the 
time period of telecast; and the starting date and term of the order. 
Included in the message will be a request for clearance by the station. 
The network may follow up the teletype message by mailing a pro- 
gram fact sheet which contains additional information with respect 
to the program. The request for station clearance may precede the 
scheduled date of first telecast by as much as several months, although 
stations are generally reluctant to clear far in advance of the starting 
date. Conversely, stations may be asked to clear a network order on 
as little notice as a few weeks. 

2. Station replies 

Return wires from the stations frequently start coming in the same 
day. Most of the replies will have been received within a week. 
Some stations may delay a firm reply for up to several weeks. The 
network sales department will telephone or send followup wires to 
expedite the clearance process. How long it takes to obtain answers 
from the full lineup of stations will depend on a number of factors, 
among them whether or not the time period in question is one 
which was previously filled with a network commercial program. It 
will also depend on the length of the interval between the order and 
the starting date of the program. 

Station responses to the network order can be divided into three 
groups: “accepted”; “rejected”; and “conditional” or delayed accept- 
ance. Perhaps the most typical response is for the station to accept 
the network order unconditionally. This would apply in particular 
to smaller market stations, which are generally anxious to receive and 
accept any network orders. 

When the station rejects a network order, quite commonly it will 
not give any reason for doing so. Typical replies are: “Sorry, not 
available”; “unable to clear”; or “cannot confirm.” In some cases 
the station will not answer the TWX at all if it does not intend to 
clear. Almost invariably the network will follow up by telegram 
or telephone to obtain more information on the station’s refusal to 
clear. The reasons, when they are given, are often different from 
those set forth in the option-time rule and it is very seldom that the 
station will refer to the applicable rules in its reply. 

Perhaps the most common reason for nonclearance is that the time 
period in question is already occupied by another program—either 
a program of another network or a program sponsored by a na- 
tional spot or local advertiser. In the case of a program of another 
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network, the station may be committed to the program for a consid- 
erable time period or may prefer it to the present network offering. 
Similarly, the local or national spot advertiser occupying the time 
period may have a firm contract for up to 52 weeks; or, the adver- 
tiser may have been on the station a long time, and may be placing 
a advertising on the station, so that his business is highly valued ; 

', the program sponsored on a national spot, regional, or local basis 
nae be very popular in the local community. The station may also 
prefer to retain its existing program because it is able to obtain more 
revenue from it on a spot basis. 

A less frequent reason for nonclearance is that the station consid- 
ers the network program to be a weak one, or unsuitable for the time 
period in which it is being offered. Occasionally, a station will refuse 
to clear because it does not want to move a local news or public af- 
fairs program that it considers to be more in the public interest. Some 
affiliates will not accept a network commercial program unless it is 
full sponsored; this would apply to network programs sold on an 
alternate sponsorship, cosponsorship, or multiple- -sponsorship basis. 
Another consideration that is likely to bear on the station’s rejection 
is that the program (e. g., one of 60 or 90 minutes’ duration) may 
not have a sufficient number of station breaks that the station can 
sell on a spot basis. 

Although the foregoing considerations may prompt the station 
to reject the network order, more frequently they will result in what 
can be described as a conditional or delayed acceptance. Thus, the 
station may accept the program provided that a specified number of 
station breaks are included, or provided that it is fully sponsored 
on the date of first telecast. Occasionally the station will condition 
its clearance on the granting of a network rate increase, or on the 
resolution of contractual issues that may be under negotiation. A 
secondary affiliate or per program station may accept the program 
subject to a higher rate of compensation than the network has offered. 
In the more numerous instances where the time period is already oc- 
cupied by another program, the station often will suggest a delayed 
broadcast (or DB) in some other time period. This DB offer may 
be coupled with the assurance of a better delayed time, or of live 
clearance, as soon as the program blocking the time period can be 
moved. In general, the stations will make considerable effort to 
rearrange their schedules, occasionally moving local or national ad- 
vertisers several times in the process, in order to provide the network 
with a live or acceptable DB clearance. The programs of another 
network are less likely to be moved, but primary affiliates of CBS 
and NBC may undertake to move an existing ABC program to an- 
other time period, offering the network in question a delayed broadcast 
— this can be arranged. 


. Network and advertiser followup 
"The next step in the clearance process is for the network to send a 
confirming wire to those stations which accept the program or offer a 
delayed broadcast acceptable to the sponsor. As mentioned previously, 
the sales department will not accept the first “no” as final. It will 
query the station as to its reasons for nonclearance, and will attempt 
to obtain live clearance or a suitable DB. If the DB offered initially 
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by a station is not acceptable to the advertiser, the sales department 
will try to obtain a better one from the station. The network will 
suggest that the station move local or national advertisers, or the pro- 
gram of another network, if necessary to obtain satisfactory clearance 
for its own program. In some cases, the network is able to persuade 
the station to modify its initial response. In others, as for example 
a station in a large market having only 1 or 2 VHF outlets, the 
station may remain ¢ adamant. 

While the time required to complete the clearance process through 
this stage varies from program to program, ABC has indicated that 
in general 2 or 3 weeks elapse in the case of a new network commercial 
program. There is no reason to believe that, on the average, more 
time would be required by CBS or NBC. 

The advertiser may cancel the order of those optional stations re- 
fusing to give a live or suitable DB clearance. In the case of basic 
stations, the network may insist that the station remain “on order” 
until such time as acceptable clearance is obtained. The advertiser 
may also wish to keep “on order” those optional stations that are 
important in his marketing plans. 

After the sales department has completed its efforts toward clear- 
ance, the orders that remain outstanding are referred to the station 
relations department. In this department each individual is re- 
sponsible for relations between the network and a particular group of 
affiliates. Here the order will be combined with other outstanding 
orders for the station. Personnel from the stations relations de- 
partment will discuss outstanding clearance problems during their fre- 
quent visits to the stations, or on occasions when station | personnel 
are in New York. The question of clearance may also be raised in the 
context of discussions over a network rate increase for the station or 
over a renewal or change in the affiliation contract. 

When clearance of a program is of special importance, higher ofli- 
cials of the company may be brought into the negotiations. The net- 
work’s president may occasionally launch a new program series by 
announcing it on a closed-circuit telecast to all affiliated stations. 
Senior officials may also intercede personally in an effort to obtain 
clearance of particular programs in markets of key importance to the 
advertiser and the network. 

The advertising agency, and to a lesser extent the advertiser, also 
play a significant part in the clearance process. Working in close 
liaison with the network, the agency will call or visit key stations that 
have not offered suitable clearances. These efforts may sometimes be 
supplemented by direct intercession on the part of the network ad- 
vertiser, either through the ns Ly office or through the local dis- 
tributor in the station’s market are 


. Unordered stations 

The process described above relates to the stations ordered by the 
network advertiser. Unordered stations are advised, at the time of 
the initial TWX, that the advertiser has not ordered their market and 
that network program service will not be available (except through 
special program service plans) during the time period in question. 
The unordered stations may frequently remind the sales department 
of their status, asking that the network persuade the advertiser to 
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include them in the next order. In addition, unordered stations will 
at their own initiative try to persuade the advertising agency. The 
agency may be contacted directly, or through the intermediary of the 
station’s national representative. Also, the station may enlist the 
support of the local distributor, who is generally anxious to have the 
program appear in his market. 

5. Subsequent changes in lineup 


The process described above takes place at the inception of a new 
prograin or program service, and at the time of each subsequent re- 
newal (e. g., at the end of each 13-week cycle or of 52 weeks, depending 
on the cane ell: ation arrangements in the ‘contract). Once the network 
program is on the air, changes in the lineup of stations will occur 
from time to time. Option: ul stations may generally be added at any 
time, or oper by the advertiser at the end of each program cycle 
of 13, 26, 39, or 52 weeks. Stations that remain “on order” may sub- 
sequently become available. As has been seen, the station’s contrac- 
tual right to cancel a network program series, once it has been 
accepted, is carota limited. On the other hand, preemptions or 

cancellations of individual programs take place ‘quite often. A 
station will sometimes preempt a network program or group of pro- 
grams in order to carry a local event deemed more in the public 
interest. Usually these are local sporting events, although occa 
sionally the preemption is exercised on behalf of a public- affairs 
program (e. g., covering a local election campaign). A network pro- 
gram sometimes is preempted for the program of another network 
(such as a debate at the United Nations) on public interest grounds. 
In some instances the station will offer to “make good” the preempted 
program by carrying it on a delayed basis. This will be done more 
readily for a single preemption than when a block of network pro- 
grams are preempted to carry a series of local sporting events. Indi- 
vidual programs are occasionally canceled by one or more affiliates on 
the grounds that the program appears to be contrary to the public 
interest. There are instances when an affiliate has canceled an entire 
network program series for this reason, although such instances have 
not occurred frequently. When a station announces its intention to 
preempt, the efforts of ‘the network are generally confined to request- 
ing a suitable “make good.” If a program series is canceled, the net- 
work will attempt to persuade the station to reinstate it. 


B. OPTION TIME AND NETWORK PROGRAM CLEARANCE 


The foregoing description of the mechanics of station clearance has 
been made without reference to whether the program is being telecast 
in option time or in station time. In order to appraise the effective- 
ness of option time as a factor in the station clearance process, it is 
now necessary to ascertain to what extent the process of clearance, or 
the outcome, is different in option time than in station time. It should 
be stressed that conclusions with respect to the effectiveness of option 
time in station clearance must be based to a considerable extent on 
judgment. Substantial facts are available, however, with which to 
form such a judgment, and these will now be set forth. 
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1. Mechanics of clearance in option and station time 


If option time makes a difference in the clearance of programs, this 
difference must lie primarily in the nature of the response and of the 
actions of stations and networks rather than in the mechanics of clear- 
ance. The clearance process outlined above is, step by step, identical 
in option time and in station time. 

NBC has stated, without providing specific details, that more time 
is required to clear a program in station time than in option time. 
ABC has not taken this position. CBS has submitted data with 
respect to 2 network commercial programs offered in option time and 
2 offered in station time. Although the sample selected by the net- 
work is a very small one, the data show that less time was required to 
clear in station time than in option time in these particular instances. 
The average * time required for the stations to respond : for the 2 pro- 
grams in station time was 6 days and 2 days; for the 2 programs in 
option time, it was 7 days and 5 days. 

If more time is required to clear outside of option time, this would 
appear to be the case only of network programs entering into time 
periods previously reser ved exclusively for station programing. Such 
time periods might be blocked by firm contracts with nonnetwork 
advertisers, or occupied by local advertisers of long standing on the 
station. This situation would make network clearance more difficult 
or time consuming. With respect to periods outside of option time in 
which the network has been programing commercially for some time, 
there appears to be no reason to believe that clearance of a new pro- 
gram takes significantly longer in station time than in option time. 
2. Operative factors in station clearance 

In seeking station clearances, the network does not generally intro- 
duce the factor of option time, but relies on other operative factors 
which provide it with leverage to secure clearances. Option time is 
rarely mentioned explicitly by the network at any point in its efforts 
to obtain station clearance. The announcement of new programs, and 
the initial TWX containing the advertiser’s order, do not customarily 
state whether the program is originating in option time or in station 
time. It may fairly be presumed that most affiliates are aware into 
which time category the program falls. Nevertheless, it is significant 
that the network does not call attention to the fact that a program is 
being presented in option time on most or all of the ordered stations. 

Similarly, in the subsequent discussions with stations that have 
refused to clear, or that have offered an unsatisfactory DB, the exist- 
ence of option time is seldom raised. The station-rel: ations depart- 
ment may sometimes point out to an affiliate the programs that are 
not being cleared in option time, but no special point is made of this, 
particularly if the network is endeavoring to get better clearance in 
station time as well. Only in the most exceptional circumstances does 
the network invoke the option- -time provision of its contract to insist 
upon clearance. Even in these extremely rare instances, if the sta- 
tion remains adamant the network will not take recourse to any of the 
legal steps that might appear to be open to it under the contract. 
As a result, the legality of the option-time provision has never been 


21 Since some stations did not reply at all, and others took months or more than a year 
to reply, a more reliable average is obtained from the median than from the arithmetic 
mean. 
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tested in litigation between a network and a station. All of the net- 
works have testified in the same fashion on this point.” 

At first glance, this situation might appear to be surprising. In 
view of the high importance attached by the networks to option time, 
why does it not play a larger part in their efforts to obtain station 
clearance? In brief, the answer appears to be twofold: the networks 
are generally able to get satisfactory clearances without exercising the 
option-time clause; and there is some possibility that the overall pat- 
tern of clearances would be worsened rather than improved if the 
option provision were pressed to the fullest possible extent. Several 
factors are involved: (@) The network will normally have little diffi- 
culty in obtaining clearances for a popular program, in whatever time 
segment it falls; (6) the network’s option time right is, by its nature, 
a limited one and difficult to enforce in the face of station resistance; 
(c) insistence = better clearances in program time might jeopardize 
the network’s ability to arrange for the clearances of programs origi- 
nating in station time; (d) other elements of the network-affiliate rela- 
tionship can also be brought to bear to assist in the clearance process, 
sometimes with greater effect; and (e) the network advertiser and 
his advertising agency are effective allies of the network in the clear- 
ance process. These points will be examined in turn. 

(a) Program popularity—An important factor in a station’s deci- 
sion whether or not to accept a particular network program is the 
anticipated interest of the viewing public in the program, compared 
with the other program alternatives available to the station. The 
networks have produced many ap anes shows. In view of their gen- 
erally favorable “track record,” the stations will frequently give the 
network the benefit of any doubt with respect to new programs. More- 
over, the station is aware that the network shares the interest of its 
affiliates in the development of a strong program schedule. The net- 
work is counted upon to improve a new show that has poor ratings, 
or to cancel it and substitute another one should the show prove unable 
to develop adequate audience appeal. A predilection is thus estab- 
lished in favor of clearing for network programs—regardless of the 
time segment in which they appear—particularly when something 
is known or can reasonably be forecast concerning their popularity. 
This predilection is strongly reinforced by other aspects of the net- 
work-affiliate relationship described below. 

(b) Limitation on option time.—The option time provision is sub- 
ject to definite limitations, as a matter both of legal right and of busi- 
ness practice, as the networks have indicated.** The time option 
‘annot be invoked on less than 56 days’ notice. In practice, many 
affiliates clear in option time on less than 56 days’ notice, and some 


22See, for example, the testimony before the Committee on Interstate and Foreign 
Commerce, U. S. Senate (1956), of President Stanton (CBS), hearings, pp. 2179-2181; of 
President Sarnoff (NBC), pp. 2403-2404; and of President Kintner (ABC), p. 2496. In 
its memorandum of June 1956 entitled ‘“‘Network Practices,’ CBS states (p. 105): “The 
precise limits of the respective rights of the CBS Television Network and its affiliates 
under these provisions of the option time clauses have never been fully delineated, because 
in practice there has been no necessity for it. Rather, acceptance by stations of network 
programs has been based on the cooperation which is inherent in the basic partnership 
relation which exists between the network and its affiliates. There has been no rigid 
invocation of its option rights by the network, and affiliates’ schedules are studded with 
nonnetwork program in option time (pp. 120 and 121 of this memorandum).” 

2 Cf., the memorandum of Cravath, Swaine, and Moore before the Committee on Inter- 
state and Foreign Commerce, U. S. Senate, Opinion of Counsel and Memorandum Concern- 
ing the Applicability of the Antitrust Laws to the Television Broadcast Activities of 
Columbia Broadcasting System, Inc., pp. 48-50. 
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do not clear even on longer notice. However, as a matter of con- 
tractual right the option ‘cannot be applied to programs offered on 
less than 56 days’ notice. In some cases, the network may be unable 
to secure a firm order from an advertiser 56 days or more in advance 
of the scheduled broadcast date of the program. More important, 
option time does not apply against the programs of another network. 
In 1- or 2-station markets, ‘the principal competition for program 
clearance is likely to be among the networks. Here the option time 
provision can be of no assistance. It is also in these markets, especial- 
ly if they are among the top 50 in the country, that the bargaining 
power of the affiliate is strongest and he is least likely to be swayed by 
any references to option time. Of equal significance is the station's 
right to reject;network programs which it Teasonably believes to be 
unsatisfactory or unsuitable, or contrary to the public interest, or to 
substitute a program of outstanding local or national importance. As 
worded, these are limited worded rights, but final responsibility for 
their determination rests squarely w ith the station licensee. The net- 
works would undoubtedly find it difficult in most circumstances, un- 
der the existing language of the chain broadcasting rules, to demon- 
strate before a court of law that an affiliate had ‘acted contrary to 
its contractual obligation in refusing to accept a network program. 

Other limits on the scope of option time should be noted. As pre- 
viously mentioned, programs which straddle option and station time 

-annot, in most instances, legally be made subject to the option-time 
provision because the extended time would exceed the 3-hour maxi- 
mum permitted under the rule. At least some affiliates are aware of 
this fact. Also, sustaining programs are not subject to option time, 
and some affiliates interpret this broadly to refuse any program that 
is not fully sponsored. 

To the legal limitations on a strict enforcement of the option 
time clause should be added certain technical limitations arising from 
the nature of television broadcasting. The art of television record- 
ing is not as advanced as in radio. Kinescope recordings are, in some 
instances at least, inferior to the “live” show. AMPEX recorders 
or magnetic tape may improve this situation, but they are not yet in 
widespread use. A premium is therefore placed on live clearance, 
and some programs can only be shown on a live basis. However, the 
existence of four time zones, and of areas of daylight saving and 
standard time within each zone, seriously complicate the process of 
live clearance. Outside of the Eastern zone, and particularly in the 
Mountain and Pacific zones, an extensive rescheduling may be required 
to fit the live and kinescope programs into their most si atisfactory lo- 

cal times. Any fixed option-time hours cannot readily be ad: ipted to 
the complex programing changes sometimes required in the other time 
zones. In practice, affiliates work in close cooperation with the net- 
works to rearrange a suitable program schedule, with the precise hours 

of option and station time generally playing little or no part in the 
rescheduling process. 

The importance of these limitations on option time is illustrated by 
a CBS estimate that 38.4 percent of all hours subject to CBS network 
option, and 30.4 percent of all evening hours subject to CBS network 
option on basic-required affiliates were available to nonnetwork pro- 
graming during the week of May 19, 1956. This availability (which 
does not mean that the option time in question was actually occupied 


NETWORK BROADCASTING 299 


by nonnetwork programing) arose in 2 ways: (1) Affiliated stations 
had rejected the network program offered at that time; or (2) the 
normal option hours were not subject to option by the network because 
the program was unsponsored, or because it straddled option and sta- 
tion time, or, because of time zone differences (apparently including 
differences arising from daylight saving time) no network program 
was offered during the period.** 

(c) Station time clearances.—Network emphasis on option time to 
secure station clearances has tended to decline as the networks have 
sought to expand their program service in time periods outside option 
hours. As will be indicated below, a number of affiliates commonly 
regard option time as “belonging” to the network and nonnetwork 
time as “belonging” to the station. While this attitude results in 
higher clearances in option time, it correspondingly entails lower 
clearances in station time. With the extension of network program- 
ing to cover an increasing portion of the broadcast day, the distinction 
between option time and station time has become less useful to the 
network in the clearance process. Insistence on clearance in option 
time might engender increased station resistance to clearance outside 
of option time. This consideration undoubtedly is a factor in explain- 
ing the lack of emphasis on option time in the network’s clearance 
activities.” 

(d) Other clearance incentives——While option time may be of 
limited use to the network in the situations described above, there 
are other resources at the network’s disposal in its efforts to gain a 
high level of station clearance. Not the least of these is the latitude 
enjoyed by the CBS and NBC networks, in markets with more than 
two comparable facilities, to choose the particular station with which 
it will affiliate and to switch affiliations should this prove necessary. 
A network affiliation, particularly with CBS or NBC, is highly prized, 
if not indipensable to the financial success of the station. Under this 
circumstance, the affiliate may be prepared to go to considerable 
lengths to accommodate the needs of the network rather than to lose 
its affiliation. This is not to suggest that the networks act in an 
arbitrary manner in dropping or switching affiliates when clearance 
problems are encountered. Virtually all major affiliates have re- 
jected one or more network programs without serious repercussions. 
But the stations are aware that a reasonably high level of clearance 
in major markets is important to the successful operation of the net- 
work. If such clearance is not forthcoming, the network may be 
expected, in its own interest, to seek another affiliate that will provide 
more satisfactory exposure for network advertisers in the market 
area. CBS has stated that only in one instance was a station’s 
pattern of noncooperation in broadcasting network programs a de- 
cisive factor in switching affiliation.27 NBC has indicated that it has 


*CBS memorandum concerning the statement of Richard A. Moore (KTTV), hearings 
aeeore the Committee on Interstate and Foreign Commerce, U. 8S. Senate (1956), pp. 2092- 


% For example, a station manager has observed to a network in connection with the net- 
work’s request for clearance : “This is the first indication I have had from you or members 
of your department that station time was less important to you in the matter of clearance 
than network time.” 

* On this point, see the testimony of John S. Hayes, president of Washington Post 


broadcast division, before the Committee on Interstate and Foreign Commerce, U. S. Senat 
(1956), hearings, p. 2524 . ne 


7 CBS Network Practices, p. XXXI. 
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never failed to review an affiliation contract for “that specific rea- 
son.” * On the other hand, the clearance record of an affiliate may 
well be one of the several factors taken into account by the network 
in decisions to renew or switch affiliation. Networ k affiliation is 
of such importance to stations that changes in affiliation wholly or 
partly as a result of unsatisfactory clearances need not occur often to 
be a significant factor in the clearance process. 

The ability of the network to select those affiliates to be classified 
as “basic required” also gives it some leverage in obtaining clearances 
in the markets served by those stations. Classification as a “must 
buy” station entails the guaranty of a very substantial volume of net- 
work commercial business. CBS and NBC have intimated to at least 
some of their basic affiliates that this status also entails the obligation 
to clear a high proportion of the network offerings. 

While the danger of a loss of affiliation may appear remote in the 
case of some stations, a more immediate concern of the affiliate in its 
decision whether or not to accept a network program may be the pos- 
sibility that the program will be offered to another station in the same 
market in the event that the primary afliliate does not clear. In 
general, the networks strongly prefer to channel all of their programs 
through their primary affiliate in each market. They are concerned 
that the network identification may be impaired or lost if viewers 
are obliged to switch from station to station to follow the programing 
of one network. Similarly, the primary affiliates are, almost invar- 

iably, reluctant to have the network programs that they do not carry 

appear opposite them in the market on a competing station. How- 
ever, the network advertisers may urge that the program be offered to 
another station, which has only a secondar y or per-program relation- 
ship with the network, in order to gain exposure in the market. The 
network may also prefer to have the program appear on a secondary 
affiliate or independent station rather than not at all. In these situa- 
tions, the availability of an alternative outlet for network programing 
may have an appreciable effect on the clearance record of the primary 
affiliate.?° 

Other features of the network-affiliate relationship also give bar- 
gaining tools to the network in its efforts to improve station clearances. 
The basis on which stations are compensated for carrying network 
programs may, in some circumstances, provide an im yortant incentive 
to the station to carry more network programs. The most effective 
incentive to stations to carry network programs would be provided by 
a sliding-scale rate of compensation, which would make the station's 
compensation vary directly with the amount of commercial traffic car- 
ried. In some instances, CBS affiliates have compensation arrange- 
ments with the network on this basis. As mentioned elsewhere, how- 
ever,*° the standard compensation contracts of the three networks pro- 
vide for a flat percentage compensation. (For example, the station 
may receive 30 percent of the revenue from the sale of its time by the 
network.) On the other hand, the standard contracts do require that 
the station provide a specified number of free or waived hours (be- 
tween 20 and 24) to the network each month before compensation is 


(Cf. the testimony of President Robert Sarnoff before the Committee on Interstate 
and Foreign Commerce, U. S. Senate (1956), hearings, pp. 2408, 2445-2446. 

2 The network can, of course, only place the program on another station in the market 
if the advertiser is willing to order the station. 

% The various compensation arrangements between networks and stations are discussed 
more fully in the subsequent chapter on this subject (ch. 8). 
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paid for network time sales. This creates an incentive to the station 
to carry more than the specified number of free hours in order to 
receive compensation for the sale of its time by the networks. Once 
the number of free hours has been exceeded, there is still some incen- 
tive to carry a larger volume of network programs since the return 
to the station is proportionately slightly higher (on a percentage 
basis) with each additional hour. Also, NBC has established a special 
incentive compensation plan which, as its name implies, is aimed at 
encouraging stations to carry a larger volume of network commercial 
programs. “Under this plan, the number of waived hours is reduced 
by 0.3 percent for each network commercial program hour carried 
by the station in excess of 174 hours per month. When the plan was 
initiated in 1953, NBC hoped that it would make possible close to 
100 percent live clearance for network programs. In practice, the 
plan has not had a substantial effect upon station clearances, in part 
because the built-in incentive selected by the networks is not sub- 
stantial. 

Apart from the basic compensation arrangement, there are other 
financial inducements which the network can offer to stations which 
also help to obtain better clearances. In some instances, the network 
has used its ability to select the particular stations on the “required” 
list for participating programs as a means of improving clearances. A 
key station in an important market may be permitted to originate net- 
work programs in its local studios, thereby entering into another finan- 
cial relationship with the network that can be used to supplement the 
net revenue of the station from its network business. Occasionally a 
network may provide a small additional inducement to the station by 
absorbing the normal service charge on kinescope recordings in order 
to obtain a DB clearance. 

The establishment and revision of the network rate of the station 
provides an important opportunity for discussions of the affiliate’s 
clearance record. As indicated elsewhere, the network has, in most 
instances, the ultimate power to set this rate.** The network rate is of 
vital importance to the station, since it influences both network revenue 
and nonnetwork revenue, the latter through the relationship that exists 
between network and national spot rates. In its internal review of 
proposed network rate increases, the network will frequently take into 
consideration, among other factors, the clearance record of the station. 
Discussions with the station over its requests for rate increases are 
frequently used as an opportunity to press for better clearances. It is 
understandable that some affiliates feel that a good clearance record 
will assist them to obtain a network-rate increase. When the bar- 
gaining positions are reversed, as in the case of 1- or 2-station markets 
in large communities, the station may seek to condition its clearance of 
network programs on network agreement to its request for a rate 
increase. 

The network’s appeal for station clearances is sometimes based on 
more intangible factors. When top officials ask a station or group of 
stations to clear, it may be on the grounds of “loyalty” to the network 
or of the “transcendent” importance of the business in question to the 
network. The mutual interests of stations and networks in building 


*1 See ch. 7. 
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In view of this feeling that station time belongs to the station, and 
network option time to the network, it is understandable that there has 
been some resistance to the introduction of network programing into 
time periods which, in the words of one affiliate in a letter to a network 
executive, “historically and by definition in network affiliation agree- 
ments have always been station option time.” The Affiliates Executive 
Committee of one of the major networks expressed its concern late 
in 1955 over network “encroachment” on station time, with the conse- 
quent pressure on affiliates to clear, and requested that the network 
provide premium compensation for at least the 10: 30 to 11 time period. 

The distinction drawn by affiliates between hours of network option 
and station time is, of course, closely linked to the partitioning of the 
broadcast day into these time segments under the chain broadcasting 
rules. In order to understand why some affiliated stations have ob- 
jected to the expansion of network programing into station-time 
periods, and have used the existence of option time as a means of re- 
sisting this expansion, it is desirable to examine in greater detail the 
financial considerations that are involved. 

(6) Financial elements involved.—It might appear at first glance 
that an affiliate has a strong financial incentive to carry nonnetwork 
rather than network programs. The net return to the station from 
the sale of an hour of its time to a network advertiser will generally 
average 25 to 30 percent of the station’s card rate; on a nonnetwork 
sale of an hour time period, the net return is 60 to 70 percent of the 
card rate (allowing for agency commission, discounts, and commis- 
sion to the national representative). ‘ This contrast would seem to be 
roughly supported by the fact that commercial TV stations, in the 
aggregate, received 22.5 percent of their net revenues from network- 
time sales and 77.5 percent from national spot and local sales (of pro- 
grams and time) in 1955.** This apparent advantage to the station 
in nonnetwork time sales is subject, however, to important qualitica- 
tions. 

The first qualification that must be introduced is that the rate 
charged by the station for national, regional, or local sales may be 
lower than that charged for the same time period when sold on the 
network.** More important, network programs provide valuable ad- 
jacencies that attract national spot and local advertisers and thus 
generate nonnetwork business for the station. The 8-, 20-, and 60- 
second spot announcements sold during prime time periods are a 
major source of revenue to the station, and entail virtually no out-of- 
pocket costs. National advertising in the form of spot announce- 
ments has proven in practice to be closely linked to network pro- 
graming. An affiliated station generally has no difficulty in obtain- 
ing advertisers for the spot announcements adjacent to or in the 
middle of popular network programs. This is one of the principal 
reasons why optional or small-market affiliates that are not ordered 
for many network programs have sometimes sought agreement from 
the network to carry commercial programs without any charge to 
the advertiser or any compensation to the station. , 


* Data derived from FCC Form 324 replies. 

% Some stations have higher national spot than network rates, at least during certain 
time periods, but on the whole national spot rates tend to be somewhat lower than net- 
work rates. In turn, local rates may be lower than national spot rates, and some stations 
= give local discounts not specified in the rate card. See the discussion later in this 
chapter. 
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Considerations of cost, and of risk, also enter into the comparison 
of the financial attractiveness of network and nonnetwork programs. 
In the case of a network commercial program, the network provides 
the advertiser, engages in national promotion that benefits the station, 
and assumes some of the program risk insofar as it stands ready to 
improve or replace those shows that do not maintain adequate ratings. 
In the case of a nonnetwork program, the station may become involved 
in substantial programing costs and programing risks. Local live 
programing is often expensive to develop in televi ision, Poel 
where remote pickups involving the occasional use of A. T. & T. faci 
ities are involved. Even when sponsors can be obtained for these 
programs, they may sometimes be sold at a loss, although this is by 
no means always the case. Some stations are in a position to buy 
syndicated film programs only on behalf of a particular advertiser, 
but it is more customary for the station to buy syndicated film on 
speculation and to attempt to sell the property for s onsorship or for 
participating announcements. A single snaruoband film series gen- 
erally consists of 39 episodes plus 13 repeat programs. Feature film 
is generally purchased by the station in large packages of up to sev- 
eral hundred features. These features are usually not sold directly 
to a sponsor, but used to carry spot or participating announcements. 
A substantial financial investment in syndicated and feature film prop- 
erties may therefore be required of the station. The station stands 
to gain or lose a considerable amount on this investment depending on 
how popular the programs prove to be and consequently how many 
advertisers can be attracted to them. 

There may be an added risk element in the purchase of nonnetwork 
programs. In the case of a new syndicated program, several pilot 
films may be available; for programs that have already appeared on 
the network or in syndication, more may be known about their “track 
record.” But the public’s tastes are difficult to predict with confidence, 
and they can vary from market to market. Any program acquisition 
involves risks, especially since the success of a program depends 
directly on the programing appearing opposite it on competing sta- 
tions. Even if the nonnetwork program has a sponsor who is tied 
toa firm contract, in the last analysis the risk must be borne in large 
part by the station. 

These factors tend to offset, in some instances, the higher financial 
return to the station through the sale of a time period on a nonnetwork 
basis. As has already been emphasized, the great advantage to a sta- 
tion of a network affiliation lies in the provision of an overall program 
schedule. Except in a few of the largest markets in the United States, 
it is very difficult for an independent station to provide a full-day 
schedule of attractive programs. Consequently, the great majority of 
stations are glad to receive a large schedule of network programs. 
For this, among other reasons, they support the networks’ use of 
option-time hours. On the other hand, a station already receiving 
a substantial volume of network programs may be able to earn a higher 
financial return by carrying a nonnetwork program rather than an 
additional network program. It can, of course, only do so within 
limits, even apart from the danger of losing its network affiliation, 


* The Department of Justice has recently filed an antitrust suit against some of the 


major distributors of theatrical film to television, alleging block booking in the sale of 
feature film. 
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never failed to review an affiliation contract for “that specific rea- 
son.” * Qn the other hand, the clearance record of an affiliate may 
well be one of the several factors taken into account by the network 
in decisions to renew or switch affiliation. Network affiliation is 
of such importance to stations that changes in affiliation wholly or 
partly as a result of unsatisfactory clearances need not occur often to 
be a significant factor in the clearance process. 

The ability of the network to select those affiliates to be classified 
as “basic required” also gives it some leverage in obtaining clearance "eS 
in the markets served by those stations. Classification as a “must 
buy” station entails the guaranty of a very substantial volume of net- 
work commercial business. CBS and NBC have intimated to at least 
some of their basic affiliates that this status also entails the obligation 
to clear a high proportion of the network offerings. 

While the danger of a loss of affiliation may appear remote in the 
case of some stations, a more immediate concern of the affiliate in its 
decision whether or not to accept a network program may be the pos- 
sibility that the program will be offered to another station in the same 
market in the event that the primary affiliate does not clear. In 
general, the networks strongly prefer to channel all of their programs 
through their primary affiliate in each market. They are concerned 
that the network identification may be impaired or lost if viewers 
are obliged to switch from station to station to follow the programing 
of one network. Similarly, the primary affiliates are, almost invar- 
iably, reluctant to have the network programs that they do not carry 
appear opposite them in the market on a competing station. How- 
ever, the network advertisers may urge that the program be offered to 
another station, which has only a secondary or per-program relation- 
ship with the network, in order to gain exposure in the market. The 
network may also prefer to have the program appear on a secondary 
affiliate or independent station rather than not at all. In these situa- 
tions, the availability of an alternative outlet for network programing 
may have an appreciable effect on the clearance record of the primary 
affiliate.29 

Other features of the network-affiliate relationship also give bar- 
gaining tools to the network in its efforts to improve station c Jearances. 
The basis on which stations are compensated for carrying network 
programs may, in some circumstances, provide an im nortant incentive 
to the station to carry more network programs. The most effective 
incentive to stations to carry network programs would be provided by 
a sliding-scale rate of compensation, which would make the station’s 
compensation vary directly with the amount of commercial traffic car- 
ried. In some instances, CBS affiliates have compensation arrange- 
ments with the network on this basis. As mentioned elsewhere, how- 
ever,®*° the standard compensation contracts of the three networks pro- 
vide for a flat percentage compensation. (For example, the station 
may receive 30 percent of the revenue from the sale of its time by the 
network. ) On the other hand, the standard contracts do require that 
the station provide a specified number of free or waived hours (be- 
tween 20 and 24) to the network each month before compensation is 


8 (Cf. the testimony of President Robert Sarnoff before the Committee on Interstate 
and Foreign Commerce, U. S. Senate (1956), hearings, pp. 2408, 2445-2446. 

2 The network can, ‘of course, only place the program on another station in the market 
if the advertiser is willing to order the station. 

The various compensation arrangements between networks and stations are discussed 
more fully in the subsequent chapter on this subject (ch. 8). 
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paid for network time sales. This creates an incentive to the station 
to carry more than the specified number of free hours in order to 
receive compensation for the sale of its time by the networks. Once 
the number of free hours has been exceeded, there is still some incen- 
tive to carry a larger volume of network programs since the return 
to the station is proportionately slightly higher (on a percentage 
basis) with each additional hour. Also, NBC has established a special 
incentive compensation plan which, as its name implies, is aimed at 
encouraging stations to carry a larger volume of network commercial 
programs. Under this plan, the number of waived hours is reduced 
by 0.3 percent for each network commercial program hour carried 
by the station in excess of 174 hours per month. When the plan was 
initiated in 1953, NBC hoped that it would make possible close to 
100 percent live clearance for network programs. In practice, the 
plan has not had a substantial effect upon station clearances, in part 
because the built-in incentive selected by the networks is not sub- 
stantial. 

Apart from the basic compensation arrangement, there are other 
financial inducements which the network can offer to stations which 
also help to obtain better clearances. In some instances, the network 
has used its ability to select the particular stations on the “required” 
list for participating programs as a means of improving clearances. A 
key station in an important market may be permitted to originate net- 
work programs in its local studios, thereby entering into another finan- 
cial relationship with the network that can be used to supplement the 
net revenue of the station from its network business. Occasionally a 
network may provide a small additional inducement to the station by 
absorbing the normal service charge on kinescope recordings in order 
to obtain a DB clearance. 

The establishment and revision of the network rate of the station 
provides an important opportunity for discussions of the affiliate’s 
clearance record. As indicated elsewhere, the network has, in most 
instances, the ultimate power to set this rate.*t The network rate is of 
vital importance to the station, since it influences both network revenue 
and nonnetwork revenue, the latter through the relationship that exists 
between network and national spot rates. In its internal review of 
proposed network rate increases, the network will frequently take into 
consideration, among other factors, the clearance record of the station. 
Discussions with the station over its requests for rate increases are 
frequently used as an opportunity to press for better clearances. It is 
understandable that some affiliates feel that a good clearance record 
will assist them to obtain a network-rate increase. When the bar- 
gaining positions are reversed, as in the case of 1- or 2-station markets 
in large communities, the station may seek to condition its clearance of 
network programs on network agreement to its request for a rate 
increase. 

The network’s appeal for station clearances is sometimes based on 
more intangible factors. When top officials ask a station or group of 
stations to clear, it may be on the grounds of “loyalty” to the network 
or of the “transcendent” importance of the business in question to the 
network. The mutual interests of stations and networks in building 


31 See ch. T. 
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a sound programing and advertising structure may be stressed, and 
the station reminded of various advantages it has gained from network 
affiliation in the past. Sometimes the appeal will be based on a com- 
parison of an afliliate’s clearance ame with that of other stations 
that are similarly situated (e. g., with other “basics” or with other 
primary affiliates). 

One industry leader has observed that the networks use “every 
legitimate means known” to get clearances.** It is apparent from the 
foregoing discussion that a number of factors other than option time 
give the networks important leverage in their efforts to persuade 
stations to accept their programs. 

(e) Role of the advertiser and advertising agency.—The role of the 
advertiser and advertising agency in the clearance process should not 
be underestimated. A number of stations have indicated that advertis- 
ing agencies and/or advertisers exert greater pressure on them to clear 
than do networks. The agency has a regular contact man assigned 
to the network for each client’s program, and agency and network 
will work together closely during the clearance process. The agency 
may telephone, wire, or visit stations that present clearance problems, 
if these markets are of particular importance in the advertising cam- 
paign. Its “pitch” to the station is likely to be in terms of the im- 
portance of the advertiser to the station. For example, it may be 
pointed out that the advertiser is a large purchaser of TV time, or that 
he is one of the “oldest” clients on television, or that he is also buying 
spot TV time on the station, or radio time on its AM counterpart, and 
perhaps even newspaper space, if the station is owned by a newspaper. 
The station may sometimes consider that some of this additional busi- 
ness will be in jeopardy if it fails to clear. Conversely, the agency or 
client may offer additional spot TV or radio purchases as an induce- 
ment to clearance in a 1- or 2-station market, or the station may some- 
times insist on such purchases if it is in a position todo so. The agency 
may be more inclined than the network to remind the affiliate that its 
program is being offered in option time. Although the agency is more 
active in these connections, the advertiser may sometimes intervene 
directly to gain clearance in a key market, bringing to bear the in- 


fluence of local and regional distributors if they are clients of the 
station as well. 


3. Station reactions to option time as a clearance device 


The foregoing consideration of option time has examined the extent 
to which the networks rely on it, or on the other factors and incentives, 
in their efforts to secure program clearances. Consideration will now 
be given to the station’s reaction to option time and to the extent 
to which their clearance policies are explicitly affected by it. 

Stations with a network affiliation, which comprise the great ma- 
jority of commercial T'V stations in the United States, are on record 
as strongly favoring the continuance of the existing option time ar- 
rangements. Affiliates of the 3 networks came to the defense of 
option time when it was attacked in the 1956 hearings before the Sen- 
ate Interstate and Foreign Commerce Committee. Resolutions to the 


* Donald H. McGannon, president, Westinghouse Broadcasting Co., Inc., in testimony 


eaters me Committee on Interstate and Foreign Commerce, U. 8S. Senate (1956), hearings, 
DP. 74, 
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effect that option time is essential to networks were adopted by the 
affiliate committees of ABC and CBS.* 

In part, the station’s support of option time is based on the reason- 
ing that whatever is essential to the network’s operations is also 
essential to the affiliates, who are engaged in a “partnership” with 
them. Another part of the affiliates’ defense of option time is wrapped 
up with the issue whether option time results in a relinquishment of 
the programing responsibility of the licensee. These points will be 
discussed later in this section. There is another reason for the sta- 
tion support given to option time which, although not emphasized in 
the stations’ testimony, appears to be of sufficient importance to be 
considered here. 

(a) Protection of station time—Mention has already been made 
of the fact that the networks do not often introduce option time into 
their clearance discussions with affiliates. No less surprising is the 
fact that the stations themselves raise the question of option time, and 
the distinction between option time and station time, more frequently 
in the course of these discussions. In brief, the explanation is that a 
number of important stations use option time as means of safeguard- 
ing nonoption or station time against what is referred to as “encroach- 
ment” by the network. 

Although any generalization with respect to station attitudes must 
be qualified, there appears to be a widespread feeling among radio and 
television stations that option time hours belong to the network and 
that nonoption hours belong to the station. Affiliates commonly think 
of option time as network time and nonoption time as station time. 
This is not to suggest that stations clear automatically during hours 
subject to network option, or refuse automatically to clear during non- 
option hours, for this is not the case. It is clear, however, that a con- 
siderable number of affiliates distinguish between option time and sta- 
tion time in the nature of their responses to network requests for pro- 
gram clearances. 
~ A small number of affiliates, located in strategic market situations, 
have refused to accept any network programs outside of option time. 
A somewhat larger number, also mostly in 1- or 2-station markets, have 
accepted network programs in station time only on a DB basis. Some- 
times key affiliates have asked for “premium” compensation (e. g., a 
50-percent compensation rate or payment on a national spot basis) for 
programs in station time or straddling option and station time. The 
networks have generally refused such requests, on some occasions 
losing the clearance as a result. In some instances, an affiliate has 
sought to “trade” acceptance of a program in station time for refusal 
of another program in option time; the networks have sometimes been 
obliged to accede to these requests. Stations that accept a substantial 
neue of network programs in station time will frequently point out 
this fact in their bargaining with the network. If a station wishes to 
cancel network programs in order to bring pressure on the network 
for some reason, those in station time are most likely to be selected first. 
Some stations reserve the right to cancel on 28 days’ notice any pro- 
grams accepted in station time. 


88 Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), pp. 2543, 2639-2640. For similar views on the part of NBC affiliates, see National 
Broadcasting Co., Inc., Statement of Facts, before the Committee on Interstate and For- 
eign Commerce, U. S. Senate (1956), p. 28. 
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In view of this feeling that station time belongs to the station, and 
network option time to the network, it is understandable that there has 
been some resistance to the introduction of network programing into 
time periods which, in the words of one affiliate in a letter to a network 
executive, “historically and by definition in network affiliation agree- 
ments have always been station option time.” The Affiliates Executive 
Committee of one of the major networks expressed its concern late 
in 1955 over network “encroachment” on station time, with the conse- 
quent pressure on affiliates to clear, and requested that the network 
provide premium compensation for at least the 10: 30 to 11 time period. 

The distinction drawn by affiliates between hours of network option 
and station time is, of course, closely linked to the partitioning of the 
broadcast day into these time segments under the chain broadcasting 
rules. In order to understand why some affiliated stations have ob- 
jected to the expansion of network programing into station-time 
periods, and have used the existence of option time as a means of re- 
sisting this expansion, it is desirable to examine in greater detail the 
financial considerations that are involved. 

(6) Financial elements involved.—It might appear at first glance 
that an affiliate has a strong financial incentive to carry nonnetwork 
rather than network programs. The net return to the station from 
the sale of an hour of its time to a network advertiser will generally 
average 25 to 30 percent of the station’s card rate; on a nonnetwork 
sale of an hour time period, the net return is 60 to 70 percent of the 
card rate (allowing for agency commission, discounts, and commis- 
sion to the national representative). . This contrast would seem to be 
roughly supported by the fact that commercial TV stations, in the 
aggregate, received 22.5 percent of their net revenues from network- 
time sales and 77.5 percent from national spot and local sales (of pro- 
grams and time) in 1955. This apparent advantage to the station 
in nonnetwork time sales is subject, however, to important qualifica- 
tions. 

The first qualification that must be introduced is that the rate 
charged by the station for national, regional, or local sales may be 
lower than that charged for the same time period when sold on the 
network.** More important, network programs provide valuable ad- 
jacencies that attract national spot and local advertisers and thus 
generate nonnetwork business for the station. The 8-, 20-, and 60- 
second spot announcements sold during prime time periods are a 
major source of revenue to the station, and entail virtually no out-of- 
pocket costs. National advertising in the form of spot announce- 
ments has proven in practice to be closely linked to network pro- 
graming. An affiliated station generally has no difficulty in obtain- 
ing advertisers for the spot announcements adjacent to or in the 
middle of popular network programs. ‘This is one of the principal 
reasons why optional or small-market affiliates that are not ordered 
for many network programs have sometimes sought agreement from 
the network to carry commercial programs without any charge to 
the advertiser or any compensation to the station. 


* Data derived from FCC Form 324 replies. 

*% Some stations have higher national spot than network rates, at least during certain 
time periods, but on the whole national spot rates tend to be somewhat lower than net- 
work rates. In turn, local rates may be lower than national spot rates, and some stations 


_— give local discounts not specified in the rate card. See the discussion later in this 
chapter. 
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Considerations of cost, and of risk, also enter into the comparison 
of the financial attractiveness of network and nonnetwork programs. 
In the case of a network commercial program, the network provides 
the advertiser, engages in national promotion that benefits the station, 
and assumes some of the program risk insofar as it stands ready to 
improve or replace those shows that do not maintain adequate ratings. 
In the case of a nonnetwork program, the station may become involved 
in substantial programing costs and programing risks. Local live 
programing is often expensive to develop in television, especiall 
where remote pickups involving the occasional use of A. T. & T. facil- 
ities are involved. Even when sponsors can be obtained for these 
programs, they may sometimes be sold at a loss, although this is by 
no means always the case. Some stations are in a position to buy 
syndicated film programs only on behalf of a particular advertiser, 
but it is more customary for the station to buy syndicated film on 
speculation and to attempt to sell the property for sponsorship or for 
participating announcements. A single syndicated film series gen- 
erally consists of 39 episodes plus 13 repeat programs. Feature film 
is generally purchased by the station in large packages of up to sev- 
eral hundred features. These features are usually not sold directly 
to a sponsor, but used to carry spot or participating announcements. 
A substantial financial investment in syndicated and feature film prop- 
erties may therefore be required of the station. The station stands 
to gain or lose a considerable amount on this investment depending on 
how popular the programs prove to be and consequently how many 
advertisers can be attracted to them. 

There may be an added risk element in the purchase of nonnetwork 
programs. In the case of a new syndicated program, several pilot 
films may be available; for programs that have already appeared on 
the network or in syndication, more may be known about their “track 
record.” But the public’s tastes are difficult to predict with confidence, 
and they can vary from market to market. Any program acquisition 
involves risks, especially since the success of a program depends 
directly on the programing appearing opposite it on competing sta- 
tions. Even if the nonnetwork program has a sponsor who is tied 
toa firm contract, in the last analysis the risk must be borne in large 
part by the station. 

These factors tend to offset, in some instances, the higher financial 
return to the station through the sale of a time period on a nonnetwork 
basis. As has already been emphasized, the great advantage to a sta- 
tion of a network affiliation lies in the provision of an overall program 
schedule. Except in a few of the largest markets in the United States, 
it is very difficult for an independent station to provide a full-day 
schedule of attractive programs. Consequently, the great majority of 
stations are glad to receive a large schedule of network programs. 
For this, among other reasons, they support the networks’ use of 
option-time hours. On the other hand, a station already receiving 
a substantial volume of network programs may be able to earn a higher 
financial return by carrying a nonnetwork program rather than an 
additional network program. It can, of course, only do so within 
limits, even apart from the danger of losing its network affiliation, 


* The Department of Justice has recently filed an antitrust suit against some of the 


mater distributors of theatrical film to television, alleging block booking in the sale of 
eature film. 
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without entering into substantial financial costs and risks. Neverthe- 
less, in the top 50 markets or so, which are the most attractive to 
national advertisers, there is likely to be a financial advantage to the 
station, at the margin, in using nonnetwork programs. This would 
apply particularly in those cases where the national advertiser has 
already bought a syndicated program and is seeking only to purchase 
time on the station. At this point the network-affiliate relationship 
ceases to be a partnership and becomes a competitive one. For this, 
among other reasons, some of the larger stations have attempted to 
defend station-time periods against encroachment by the network. 
Some station-time periods are more valuable than others in this regard, 
with 7 to 7:30 p. m. and 10:30 to 11 p. m. generally the most impor- 
tant to the station.** 

(c) Market size—While the distinction made between option time 
and station time in station responses to network requests for clearance 
is a significant one, there is no hard and fast rule among affiliates in 
this regard. Most stations clear for some or all network programs 
offered in station time, and some do not clear for particular network 
programs offered in option time. The size of the market served by 
the affiliate is likely to be relevant in this respect. CBS observed 
that “we have two kinds of affiliates—those who want more [network] 
business and those who want less business.” ** Stations in smaller 
markets willingly accept all network programs for which they are 
ordered, and might even favor an extension of option time if this 
would result in more program service to them.*® The distinction be- 
tween option time and station time is so unimportant to some small- 
market affiliates that they are apparently unfamiliar with the specific 
hours optioned to the network in their contracts. Some stations in 
key markets, on the other hand, will tend to “play by the rule book,” 
clearing in option time, but less frequently or less favorably in station 
time. 

(d) Program quality.—The quality of the program offering also 
affects the nature of the station’s response. Network programs of 
superior quality are readily accepted by almost all affihates regard- 
less of the time period into which they fall. Conversely, inferior net- 
work programs are unlikely, in the long run, to be able to survive 
and maintain station acceptance even with the protection of option 
time. In the middle ground, where the station is choosing between 
network and nonnetwork programs of unknown or of roughly equal 
quality, the affiliate is more inclined to give the network the benefit of 


7 On this point, see the statement before the Committee on Interstate and Foreign Com- 
merce, U. S. Senate, of Donald H. McGannon, president, Westinghouse Broadcasting Co., 
Ine., 1956 hearings, p. 2662. Mr. MceGannon stated: “While discussing option hours, I 
believe that one phase of this deserves consideration before this committee ; this is the fact 
that the networks have programed into local time periods generally in excess of the option 
periods available to them. It is recognized that the average station has the right to decline 
to carry such programing. But in the desire to preserve the relationship and the spirit of 
the affiliation, by far the predominant number of affiliates agrees to carry such additional 
programing that is in excess of the option hours. 

“Tt is our conclusion that despite the high quality and caliber of the Erogenaeing going 
into these additional hours, it brings about a corresponding reduction of the local hours 
of programing available to the public, a curtailment of the productivity of the station, and 
hence the earning power of the station.” 

3 Testimony of Frank Stanton, president of CBS, before the Antitrust Subcommittee of 
the Committee on the Judiciary, House of Representatives, 84th Cong., 2d sess. (1956), 
hearings, pt. 2, vol. 4, Television, p. 5757. 

% Cf. the testimony of Murray Carpenter, president of WIT'WO, before the Committee on 
Interstate and Foreign Commerce, U. 8. Senate, hearings, pp. 1654-1658. 











NETWORK BROADCASTING 307 


the doubt in option time than in station time.” Even with the 
above qualifications, it ap ears that, as a general rule, the network 
has somewhat greater difficulty in clearing an ordered lineup of 
stations in station time than in option time. 


4. Summary 


It is now possible to summarize this analysis of the effectiveness of 
option time in obtaining clearance of network programs. Option time 
has some effectiveness in improving station acceptance of network pro- 
grams offered during the time periods subject to network option. 
This effectiveness does not arise through an active exercise of the 
option right by the network. On the contrary, for legal and technical 
reasons, the option-time instrument is a limited one, and the net- 
work’s desire to clear the programs that it telecasts in station time 
periods tends to prevent the network from pressing its right in option 
time. Also, the networks have other anh, in the aggregate, more 
effective means of persuading affiliates to accept a large majority of 
the network offerings. These include the network’s power to select its 
affiliates and to change affiliation, if necessary ; the power to select the 
stations included in the “must buy” group; the power to place a re- 
fused program on a competing station in the market, the built-in in- 
centives in the network’s compensation formulas, the network’s con- 
tractual right to set the station’s rate for network sales, and the pres- 
sures exerted by the network advertiser or advertising agency. On the 
other hand, some stations do make a distinction between option time 
and station time in their readiness to clear for network programs. 
This distinction arises primarily from the desire of these affiliates to 
safeguard some station time periods for more lucrative nonnetwork 
programs or for local news and _ eg service programing. The 
distinction does not bring about a sharp cleavage, however, and affil- 
iates have many reasons—such as the nonnetwork revenue generated 
by network programs, the cost and risk of nonnetwork programing, 
the popularity of most network offerings—for accepting network pro- 
— whether offered in network option time or in station time. In 

rief, option time does have some effect on station acceptance of net- 
work programs, but it is only one, and not the most important, factor 
in the aggregate process of program clearance. 
5. Statistical evidence 

While there is substantial evidence to support these conclusions, 
they are, by their nature, qualitative ones. Sets data are available 
which make it possible to provide a rough quantitative measure of the 
effectiveness of option time. Like all statistical material, however, 
these can be misleading unless carefully interpreted. Two groups of 
material are available: (a) Clearance data from CBS submitted to 
the Senate Interstate and Foreign Commerce Committee, covering 
the sample week of May 13-19, 1956; (6) clearance data from ABC, 
CBS, and NBC, submitted to the Network Study Staff in response to 
network questionnaire No. 2, covering the sample week, April 15-21, 
1956. 


“For evidence that some stations do give network programs the benefit of the doubt 
under these circumstances, see the testimony of John Hayes, president of the Washington 
Post Broadcast Division, and of H. Moody McElveen, Jr., vice president, WNOK-—TV (ibid., 
pp. 2540-2541 and 2601-2602). 
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(a) CBS data for May 13-19, 1956.—The data submitted by CBS 
to the Senate Interstate and Foreign Commerce Committee are sum- 
marized in table 20. ‘They show the relationship of ordered to cleared 
stations for network commercial programs broadcast during the eve- 
ning hours of 7: 30-11 p. m. in the week of May 13-19, 1956. The 
summary data are grouped in table 20 according to whether the pro- 
gram originated in option time or in station time (or straddled both 
time per iods).in New York C ity time.*? 

The data seeacnta -d in table 20 indicate that, on the whole, there is 
some difference between option time and station time in the willingness 
of stations to clear for the network, as reflected in the ratio of cleared 
to ordered stations. It appears, therefore, that option time has some 
effect in obtaining station clearances. On the other hand, the effect is 
not very substantial, and other f: ictors appear to have oreater impact 
on the ability of the network to clear particular programs. 


TABLE 20.—Columbia Broadcasting System: Relationship of ordered to cleared 


stations for network commercial programs broadcast during 7:30 to 11 p. m., 
May 13-19, 1956+ 


A. PROGRAMS STRADDLING OPTION AND STATION TIME 





| Percent of ordered 

| stations 

| Number 
Name of program Day and time of program? of ordered| | 
| stations | Cleared |Cleared, 


| in time delayed| Not 




















| 
| 
ordered| broad- |cleared 
| cast 
| 
hmeapiai _ -| besides Bebesinctbat a whl ae 
Studio One____- ; . _...---| Monday 10 to 11 p. m asd 92| 96.7 | 2.2 | 1.1 
20th Century-Fox Theater i | Wednesday 10 to 11 p. m | 126 86. 6 3.1 10.3 
i — —'— ——) 
| | 
BVeghGe = ciciscc aa os seefones ped dat abi aes te este | 109 | 91.6 | Ai 5.7 
B. PROGRAMS IN STATION TIME 
What’s My Line----- ioe .----| Sunday 10:30 to 11 p. m- a 85 84.7 | 7.1 8.2 
Do You Trust Your Wife i ...| Tuesday 10:30 to 11 p. m.- 148; 59.5) 21.6 18.9 
Person to Person__._._.-- a Friday 10:30 to 11 p. m___.-- 92 | 83.7 | 0 16.3 
Damon Runyon The: iter _ 4 Saturday 10:30 to 11 p. m___- 105 | 73.3 | 9.6 17.1 
Average.......-.- ss intagaposth inap sala ltl salt lar Rasinticaeeh ea tacas afb halite ce 108 | 75.3 | 9.6 15.1 
| | 
C. PROGRAMS IN OPTION TIME 
= aaa * — 
ott Benn y—Private Secretary..-_-... Sunday 7:30 to 8 p. m..._---| 145 | 97.2 2.8 0 
G. E. Theater__- : : Sunday 9 to 9:30 p. m____- 134| 95.5| 3.0 1.5 
‘tre 1d Hitchcock Presents tgs! Sunday 9:30 to 10 p. m_.___-| 107 | 76.6) 18.7 4.7 
$64,000 Challenge. _____- Sunday 10 to 10:30 p. m----. 108 87.0 | 9.3 3.7 
Robin Hood leat .....| Monday 7:30 to 8 p. m__.---]} 125} 86.4) 10.4 | 3. 2 
Burns and Allen- 4 heat Monday 8 to 8:30 p. m__.--- 95 | 92.6 7.4 0 
Talent Scouts--- aes Monday 8:30 to 9 p. m....--| 131 59. 5 | 35. 2 5.3 
I Love Lucy......_....- ; Monday 9 to 9:30 p. m_.._-- | 133 | 97.0 | 3.0 0 
December Bride. . ‘ Monday 9:30 to 10 p. m.__-_| 153 | 94.1 | 4.6 1.3 
Name That Time_..____- ¥2 | Tuesday 7:30 to 8 p. m___---| 149 | 74.5 | 1.3 24.2 
Phil Silvers Show... -_--- | Tuesday 8 to 8:30 p. m_._--_-| 151! 69.51 28.5 2.0 


1 Data apply to interconnected continental United States stations whose contracts provide for option 
time. To avoid the distortion of daylight saving time, the data have been adjusted by CBS to reflect the 


clearance situation for the week ended Apr. 28, 1956. Unsponsored programs are not included. 
2 Central New York time. 


“The data do not allow for the fact that, because of time-zone differences, some pro- 
grams originating in option time may have been ordered on a particular affiliate in station 
time, and vice versa. As will be indicated below, this omission is not believed to be serious. 
The data have been adjusted by CBS to reflect the situation prior to the advent of daylight 
saving time, thus avoiding an additional complication. Although averages have been 
shown for each of the 3 time groups, the small number of programs in “station time” and 
in “straddle time’? make the averages of these 2 groups of little meaning. 
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TABLE 20.—Columbia Broadcasting System: Relationship of ordered to cleared 
stations for network commercial programs broadcast during 7:30 to 11 p m., 
May 13-19, 1956 *—Continued 


C. PROGRAMS IN OPTION TIME—Continued 





























| 
Percent of ordered 
stations 
Number 
Name of program Day and time of program 2 jof ordered | 
stations | Cleared Cleared, 
{ | in time | delay ed| Not 
ordered} broad- \cleared 
cast 
anaes —_———|---—— 
Navy Log ..| Tuesday 8:30 to 9 p. m.___-- 111 76. 6 18.0 5.4 
Guy Lombardo’s Diamond Jubilee. Tuesday 9 to 9:30 p. m_._--- 136 68. 4 13.9 17.7 
Red Skelton... ___- ...| Tuesday 9:30 to 10 p. m_..-- 89 86. 5 12.4 1.1 
$64,000 Question L .| Tuesday 10 to 10:30 p. m_--- 153 100. 0 0 0 
The Millionaire____ ; .....| Wednesday 9 to 9:30 p. m__. 122 85. 2 14.8 0 
I’ve Got a Secret- : Wednesday 9:30 to 10 p. m_. 151 92.0 7.3 - 
Sergeant Preston of the Yukon. .| Thursday 7:30 to 8 p. m__-_- 69 89.9 8.7 1.4 
The Bob Cummings Show. ..-| Thursday 8 to 8:30 p. m_-_--_- 115 76.5} 18.3 5.2 
Four Star Playhouse__- ..-| Thursday 9:30 to 10 p. m_ 101 82. 2 12.8 5.0 
Arthur Murray Party ..| Thursday 10 to 10:30 p. m. ai 116 60.3 | 24.2 15.5 
My Friend Flicka_- .| Friday 7:30 to 8 p. m______-_- 107 | 41.1] 52.4 6.5 
Mama_... ; 5et3.s2 _....| Friday 8 to 8:30 p. m_______- 102 7.3 1.9 10.8 
Our Miss Brooks .-| Friday 8:30 to 9 p, m____.-_- 83 89. 2 6.0 4.8 
The Crusader. _- ; .-| Friday 9 to 9:30 p. m____--_- 119 84.0 14.3 1.7 
Playhouse of Stars... ...| Friday 9:30 to 10 p. wil x: | 112 83.0 12.5 4.5 
The Lineup -- .| Friday 10 be 10:30 p. m-_-----} 140 91.4 | 7.9 <a 
Beat The Clock - : ...------| Saturday 7:30 to 8 p. m__.__-| 93 81.7 15.1 3.2 
Jackie Gleason Show... Saturday 8 to 8:30 p. m-_..-_- | 139 91.4 8.6 0 
Stage Show... | Saturday 8:30 to 9 p. m______| 87 95. 4 | 4.6 0 
Two for the Money---- ..-| Saturday 9 to 9:30 p. m_..__-| 112 97.3 | 2.7 0 
It’s Always Jan___. .| Saturday 9:30 to 10 p. m-_.._-} 126 89.7 7.9 2.4 
Gunsmoke... - .-----| Saturday 10 to 10:30 p. m...-| 134 | 94.0 5.3 a 
> aio z a et 
Average : & ba i aa eee neler 120 | 84.0 11.9 4.1 





Source: CBS data submitted by President Stanton as exhibit D to letter of Aug. 10, 1956, to Senator 


Magnuson, printed in Interstate and Foreign Commerce Committee, U. 8. Senate, (1956) hearings, pp. 
2846-2856. 


On the average, 84.0 percent of the ordered stations cleared “as or- 
dered” in option time: 11.9 percent cleared on a delayed basis; and only 
4.1 percent did not carry the program. For programs falling entirely 
in sts ation time, 75.3 percent of the ordered stations cleared “as or- 
dered,” 9.6 percent cleared “delayed broadcast,” and 15.1 percent did 
not clear. The two programs that straddle option and station time are 
dramatic programs w hich, from a legal standpoint, should apparently 
be considered as falling entirely within station time. CBS has indi- 
cated that the time option is not applicable against such programs, and 
that its affiliated stations have been so advised. The programs are 
nevertheless shown separately since some affiliates may be unaware 
of this fact or may consider that they have a stronger obligation 
toward a program that is partly within option time than to one which 
is wholly in nonoption time. For the 2 strad lle programs, 91.6 
percent of the affiliates cleared as ordered, 2.7 percent gave a delayed 
clearance, and 5.7 percent did not clear.” 

More significant than these averages are the widely different re- 
sults shown for particular programs within each of the three groups. 
For example, the percent of stations clearing as ordered ranged from 


“Data are also available from CBS with respect to two other “straddle” programs. For 
the U. S. Steel Hour, which appeared on alternate weeks to 20th Century Fox Theater, 
85.3 percent of the stations cleared as ordered as of May 23, 1956. No stations cleared 
on any other basis. For the Ford Star Jubilee, programed from 9:30 to 11 p. m. every 
fourth Saturday, 100 percent of the stations had cleared as ordered as of May 5, 1956. 
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59.5 percent to 84.7 percent for the programs in station time, and 
between 41.1 percent and 100 percent for the programs in option 
time. Half (2 out of 4) of the programs originating in station time 
had clearances “as ordered” roughly equal to the average for all of 
the option time programs, and both of the programs straddling 
option and station time had better clearances “as ordered” than the 
average for option-time programs. This market disparity among 
particular programs whether falling in option or station time strongly 
indicates that other factors (such as the quality of the program and 
the popularity of the programs against which it is competing) have 
a major bearing on the station’s acceptance of network programs. 

The CBS data also show, for each program: (a) the number of 
stations ordered in option time or in station time in terms of the 
local option hours of the station rather than the hours at which the 
eee originated in New York; and (0) in the case of delayed 

roadcasts, whether the delayed time was in option time or in sta- 
tion time (also in local hours). The results do not substantially alter 
the situation described in table 20, although it is interesting to note 
that 9.3 percent of the total orders falling in station time were car- 
ried on a delayed basis in the option time hours of the station. The 
summary data from the CBS material submitted to the Senate In- 
terstate and Foreign Commerce Committee are as follows: 























Programs ordered in option time | Per- | Programs ordered in station time Per- 
(local hours) cent | (local hours) cent 
| 
Cleared in ordered option time__-- | 85.5 | Cleared in ordered station time. - 73.8 
Cleared in other option time--___- -| 6.1 | Cleared in other station time-_--_- 6.2 
Cleared in nonoption time---- 4.0 | Cleared in option time- ----- i 9.3 
DUE sinc encanieeccecdumcecs | Xt Pete CONE oz cca Sccnieiskenc 5 10.7 
| } 
100. 0 | | 100.0 


It will be noted that the proportion of stations carrying network 
programs at the time ordered was 15.9 percent higher, and the pro- 
portion of stations carrying programs (on a live or delayed broadcast 
basis) 7.1 percent higher in option time than in station time. These 
figures can be taken as a very rough approximation or illustration of 
the effectiveness of option time in the clearance process. 

(6) Data from FCC questionnaire——In response to a question- 
naire from the Network Study Staff, the three networks have provided 
data on the clearance record of programs telecast during the week of 
April 15-21, 1956. The results for NBC are set forth in tables 21-A 
through 21-D, for CBS in tables 22—A through 22-D, and for ABC in 
tables 23-A and 23-B. These data provide a useful complement to 
the CBS material described above. Unlike the CBS data from the 
Senate Interstate and Foreign Commerce Committee questionnaire, 
the programs are classified into “option time” and “station time” in 
accordance with the hour at which they are broadcast in New York 
City time, rather than the local time of each affiliate. On the other 
hand, they make it possible to distinguish between basic and optional 
stations and between live and film programing. The data also cover 
the entire broadcast schedule of the network for the sample week. 
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In considering the FCC questionnaire data it must again be em- 
phasjzed that the “average” figures have little meaning unless there 
are a substantial number of programs within the group. For this 
reason, the most valid comparison between option time and station 
time occurs during the evening-time segment (between 6 p. m. and 
11 p.m.). The comparison again shows | that, on the whole, programs 
originating in option time have an advantage over those in station 
time. Also, the variations among individual programs within option 
time or station time are again more striking than the difference in 
averages between the two time groups. 

In the case of N BC, during evening option time (table 21-C), 8 
percent of all ordered stations cleared in the time ordered, and 208 
percent carried NBC commercial programs on a live or DB basis. In 
evening station time, during the 6 to 11 p. m. segment, 65.6 percent 
of the stations cleared as ordered, and 81.7 percent car ried the netw ork 
programs on a live or DB basis. The proportion of the stations which 
either did not clear or cleared only via a DB was higher in station 
time than in option time. The disparity among individual programs 
is marked. Thus, in station time only 33.1 percent of the ordered 
stations carried Midwestern Hayride (a low-rated program) on either 
a live or DB basis. Your Hit Parade had a 96.1-percent clearance 
(74.7 percent as ordered and 21.4 percent DB in station time). Two 
popular programs straddling option and station time (Lux Video 
Theatre and Cavalcade of Sports—Boxing) had clearances as ordered 
of 92.1 percent and 96.3 percent, respectively. Similarly, in option 
time the proportion of stations clearing as ordered ranged from 59.2 
percent to 96.7 percent; 1 program was carried by all ordered sta- 
tions, while 2 were not carried by over 30 percent of the ordered sta- 
tions. Three of the seven live programs in evening station or straddle 
time had a higher proportion of stations clearing as ordered, and 
4 of the 7 had a higher proportion of stations carrying the program, 
than the average for all live programs in evening option time. 

Some of the differences between NBC basic and optional stations, 
and between live and film programing, are noteworthy. On the 
average, the basic stations (which, as indicated elsewhere, comprise 
the heart of the network) clear a high proportion of the programs 
offered in evening option time. Ninety -three percent of the network 
programs were cleared by the basics as ordered, 3.3 percent were 
cleared on a delayed basis, and only 3.7 percent rejected. Among 
optional affiliates, the proportion of ‘ive clearances in option time is 
appreciably lower, and of rejections higher. This undoubtedly arises 
from the fact that the basic stations are primary affiliates of NBC, 
while some of the more important optional stations are primary y affili- 
ates of other networks or else share time more or less equally among 
2 or 3 networks. The basic stations are clearly more disposed, on the 
average, to reject a network program, or to carry it only on a delayed 
basis, in station time than in option time. There is generally less 
difference between station and option time clearances in the case of 
optional affiliates. 

Film programs can more readily be carried on a delayed basis than 
live shows, and both basic and optional stations carry a higher pro- 
portion of film programs in delayed time, both in option time and in 
station time. 
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From the network questionnaire it is also possible to determine 
which particular stations reject NBC network programs most fre- 
quently. As might be expected, the data indicate that clearances are 
most difficult in 1- or 2-station markets, particularly in the case of 
stations with primary CBS affiliation. Thus, the average number of 
programs not cleared by NBC basics was 5.7 in the case of 1- and 2- 
station markets and only 3.3 in the case of markets with 3 or more 
stations. Among optional VHF stations in the top 75 markets, many 
of which are primarily affiliates of other networks, the average num- 
ber of program refusals was 8. The owned and operated stations pro- 
vide the highest level of clearances. This is an important advantage 
to the network ; network ownership means, in the case of NBC, 
that clearance is assured, more or less automatically, in markets 
representing roughly 25 percent of the United States television homes. 

The data for CBS (tables 22A-22D) give essentially the same 
picture as that described in the case of NBC, -and need not be examined 
m detail. During evening option time, 74.1 percent of the CBS 
ordered stations cleared in the ordered time and 91.4 percent cleared 
either live or DB. In evening station time during the 6 to 11 p. m. 
segment, 68.6 percent of the stations cleared in the ordered time and 

85.2 percent cleared on a live or DB basis. 8.6 percent of the stations 
did not clear at all in option time; 14.8 percent did not clear at all in 
station time. The difference between option time and station time in 
the average clearance of network programs is therefore somewhat less 
than in the case of NBC. The wide variety of results for particular 
programs, and the differences in the clearances of live and film pro- 
grams and between basic and optional stations, are similar to those 
noted in connection with NBC. 
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The data for ABC, presented in tables 23A and 23B, are less useful 
for a comparison of program clearances in option and station time, 
since only a small number of programs were telecast outside of option 
time. The results for the four programs in evening station time, or 
straddling option and station time, are too dispersed to warrant the 
use of an average. It is apparent, however, that two of these pro- 
grams compare very favorably with those originating in evening 
option time. The data illustrate the difficulties encountered by A BG 
in arranging clearance for its programs, particularly at the time 
ordered. Thus, during the 7:30-10:30 p. m. period, only 53.7 per- 
cent of the stations cleared as ordered; 36.1 percent cleared with a 
DB, and 10.2 perc ent did not clear at all. The comparable figures 
for NBC are 80.2 percent, 10.7 percent, and 9.1 percent. 


TABLE 23-A.—American Broadcasting Company: Relationship of ordered to 
cleared stations for network commercial programs broadcast during 1 to 6 
p.m., April 15-21, 1956 


A. PROGRAMS IN OPTION TIME 


| All stations 


| tues; 


Percent of ordered 
| stations 
Name of program | Day and time of program | Number | 

| lof ordered | | 
stations |Cleared|Cleared| 


in time |delayed} Not 














| 
| 
| | ordered| broad- | cleared 
| cast 
2 acinieinccatagiaean a ae — 
2. Live origination: Super Circus_._-- Sunday 5:30 to 6 p. m_._--_- 53 66.0 34.0 0 
1. Film origination: i 
Afternoon Film Festival | Monday through Friday 3 | 65 92.3 0 es 
to 5p. m, 
Mickey Mouse Club..-- Monday through Friday 5 | 94 90. 4 9.6 0 
to 6 p. m, 





B. PROGRAMS IN STATION TIME 


None 
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TABLE 23-B 


.—American Broadcasting Company: 


NETWORK BROADCASTING 


Relationship of ordered to 


cleared stations for network commercial programs broadcast during 6 to 11 


p. m,, April 15-21, 1956 


A. 


Name of program 





1. Live origination: 
Amateur Hour___- 
Break the Bank..-- : 
Chance of a Lifetime__.- 
Dollar a Second_..-- 
Ethel and Albert--____ . 
Lawrence Welk Show 
Masquerade Party- 
Music from Meadowbrook.- 
Ozark Jubilee____- 
Star Tonight___. 
Stop the Music. 
Voice of Firestone__.. 


Average, live 


2. Film origination: 
Disneyland. 


Dupont Cavalcade Theatre. 


Famous Film 
Clouded Yellow.’’ 

Lone Ranger... 

Make Room for Daddy. 

MGM Parade-- 


Ozzie and Harriet (Adventures 


of). 
Rin-Tin-Tin 
TV Reader’s Digest. - 
The Vise 
Warner Bros. Presents 
Wyatt Earp_- 


Average, film. 


Average, live and film 


B 


1. Live origination: 
Wednesday Night Fights ! 
John Daly and the News? 
Kukla, Fran, and Ollie. _- 


2. Film origination: 


Festival—* The | 


You Asked For It. 


PROGRAMS IN OPTION TIME 


Day and time of program 


All stations 





Number 


of ordered 
stations |Cleared|Cleared 
in time |delayed| Not 
ordered} broad- 
cast 


Sunday, 9 to 10 p. m- 

Ww ednesday, 9:30 to 10 p.m. + 
Saturday, 10 to 10:30 p.m. 
Friday, 9: 30 to 10 p. m__- } 
Friday, 10 to 10:30 p. m_..- 
Ss aturday, 9 to 10 p. m- 
Ww ednesday, 9 to 9:30 p. ae 
Thursday, 8 to 8:30 p. m_.- a 
Saturday, "8:30 to9 p.m 
Thursday, 9 to 9:30 p. m_...| 
Thursday, 8:30 to 9 p. m_._. 
Monday, 8:30 to 9 p. m 


Wednesday, 7:30 to 8:30 p.m 
| Tuesday, 9:30 to 10 p. m-. 
Sunday, 7:30 to 9 p. m 


| Thursday, 7:30 to 8 p. m_-__- 
Tuesday, 9 to 9:30 p. m.___- 
Wednesday, 8:30 to 9 p. m_.. 
Friday, 8 to 8:30 p. m_.- 


Friday, 7:30 to 8 p. m_.- 

Monday, 8 to 8:30 p. m 

Friday, 9:30 to 10 p. m_. 

| Tuesday, 7:30 to 8:30 p. m 
Tuesday, 8:30 to 9 p. m 


PROGRAMS IN STATION 


Wednesday, 10 to 11 p. m__ 
Thursday, 7:15 to 7:30 p. m 
Monday through Friday, 7 

| to7:15 p.m. 

Sunday, 7 to 7:30 p. m a | 

} ' 


! The Wednesday Night Fights straddles both option and station time. 
? John Daly and the News has different sponsors for different days of the week, with variations in num 


ber of ordered and cleared stations. 


Source: FCC 


The figures shown are averages. 


Network Study Questionnaire. 


TIME 


105 
193 

64 
110 


195 
102 
26 
66 
57 
y2 


112 


180 | 
93 | 





99 


Percent of ordered 
stations 


SOs OUcr Oe S10 





0 
0 
0 


40.7 








cleared 





None of the statistical studies described above can provide a cate- 
gorical answer to the crucial question concerning the effectiveness of 


option time: 


To what extent are affiliated stations more disposed to 


accept a particular network program if it is offered in option time 


than if it is offered in station ah 
ever, they support the conclusions: 


Despite their limitations, how- 
a) That option time is a factor 


of some consequence in influencing litions clearances; and (b) that 
other factors, in the aggregate, are probably of greater influence. 
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Some of the other factors that affect station clearances are readily 
apparent from the statistical evidence given in the tables. Perhaps 
the most important is the quality or popularity of the program, both 
absolutely and relative to the other programs with which it is in com- 
petition. An illustration of the importance of competing program 
quality can be found in the situation on Tuesday night, 10 to 10:30 
p.m. (during network option time). CBS was programing the pop- 
ular $64,000 Question. On a lineup of 171 ordered stations, 95.4 per- 
cent cleared live, 2.3 percent, delayed broadcast, and only 2.3 percent 
of the ordered stations did not carry the program. Against this com- 
petition NBC was programing the Circle Theater, from 9: 30 to 10: 30 
p.m. The lineup was only 103 ordered stations; of these, only 68.9 

rcent cleared live, and 31.1 percent did not carry the program at all. 
Only 3.6 percent of NBC basics did not carry the program, but 62.5 
percent of the ordered optionals did not clear. The expanded lineup 
of cleared stations obtained by the $64,000 Question further illustrates 
the key part that program popularity plays in station clearance. At 
the time of the first broadcast (June 7, 1955), 156 stations were 
ordered; 62.2 percent cleared live, 3.8 percent cleared on a delayed 
basis, and 34 percent did not clear at all. Sixty-eight weeks later (on 
September 25, 1956), 179 stations were ordered; 96.1 percent cleared 
live, 1.7 percent cleared delayed broadcast, and 2.2 percent did not 
clear. 

Among the other factors which help to determine the clearance of 
individual programs are whether the program is live or on film, the 
day of the week and time of the day in which the program originates, 
and the particular lineup of stations ordered. The last of these con- 
siderations may be quite significant in terms of the overall statistical 
pattern; the proportion of cleared programs may vary appreciably 
according both to the number of optional stations ordered and to the 
particular optional stations in the ordered lineup. 


V. Errectr or Oprton Trwe on INTERNETWORK COMPETITION 


A. THE POLICY ISSUE 


With this background, it is now possible to consider the various 
issues of public policy that have been raised in connection with op- 
tion time. The first of these is whether option time has acted to pro- 
mote or to restrict competition among the networks. 

Prior to the present chain broadcasting rules, a network could enjoy 
an exclusive option-time arrangement with its affiliated stations. This 
exclusive arrangement enabled it to preempt the programs of other 
networks if telecast during the hours subject to the time option. As 
a result of the chain broadcasting investigation, the rule was adopted 
prohibiting a station from entering into an arrangement with one net- 
work organization that prevented it from optioning or selling time 
to another network. Abolition of the exclusive option was intended 
to foster competition among networks. How well has the chain broad- 
casting rule achieved this objective? 


B. EVALUATION 


As indicated elsewhere in this report, the ABC network is at a 
competitive disadvantage relative to NBC and CBS in markets with 
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only 1 or 2 comparable TV facilities. The Du Mont network, prior 
to its demise, was similarly at a competitive disadvantage, with re- 
spect to the 3 other networks, in markets with less than 4 T'V sta- 
tions. The question is, therefore, whether option time has played 
any part in placing ABC (or Du Mont) in this unfavorable competi- 
tive position. The answer appears to be that it has not. 

The extent of ABC’s problem in gaining access to 1- and 2-station 
markets, in which it does not have an exclusive affiliate, is readily 
apparent] from the following figures taken from the FCC TV sta- 
tion questionnaire. The data (given in table 24) show the propor- 
tionate share of ABC, CBS, and NBC of the total network commer- 
cial programs during the 6 to 11 p. m. period carried in markets in 
which there are less than 3 TV stations. The data apply to the top 
100 markets, and are shown separately for the following kinds of 
markets: 1 VHF,2 VHF,1 VHF and 1 UHF,2 UHF. For the group 
of stations as a whole, CBS programs occupied 43.5 percent of the 
total of network commercial hours, NBC programs, 42.6 percent, and 
ABC programs, only 13.9 percent. 


TaBLe 24.—Markets in top 100 with 1 or 2 stations: Distribution of network 
commercial time during the evening (6 to 11 p. m.) of a composite week 
in 1955-56 

[Amount of network commercial time in quarter-hour units] 


OPTION TIME 















































| | 
| All markets | 1 VHF 2 VHF | 1 VHF and 1 2 UHF 
with 1 or 2 market | markets | UHF market markets 
| stations | 
Network Pie ok ese 8 ek a eheee. tinh ditt na 
| ] 
sei Per- newest Per- |Amount Per- |Amount] Per- |Amount} Per- 
cent cent cent cent | cent 
—— eae mee lope meee nian oie eniaiall coon teh 
ABC... if 572 | 10.0 110 | 14.5 | 142) 5.2) 217] 16.7 | 103 | 10.6 
CBS... 2, 464 42.8 | 410 | 54.1 | 1,192 | 43.8 436 33. 4 426 | 44.0 
Pe awavene | 2717 47.2 | 238 | 31.4 | 1,389 | 51.0} 650 49.9 440 | 45.4 
Tetel..wc< 5, 75: 100. 0 758 | 100.0 2,723 | 100.0 | 1, 303 100.0 | 969 100.0 
NONOPTION TIME 
ps Seay cote = A eric he ai eee seer aera ee — oe a hore. 
oA 488 | 25.7 | 52 | 20.7} 236 | 29.7 | 141 | 23.5 | 59 | 23.0 
OBS. .f4 : 868 | 45.6 | 127 | 50.6 | 322 | 40.6 299 | 49.8 | 120 | 46.9 
NOU. nos 545} 28.7 | 72 | 2.7 | 236 29.7 | 160 | 26.7 | 77 30.1 
Total. -_- | 1,901 100. 0 251 | 100.0 | 794 | 100.0 | 600 | 100.0 | 256 100.0 
} ' ' | } i 
OPTION AND NONOPTION TIME 
ABO 3) 2 eee F109 162} 16.1 | 378 | 10.7 358 | 18.8 162} 13.2 
CBS.... -------| 3, 332 43.5 537 53, 2 1, 514 43.1 | 735 38. 6 546 | 44.6 
RRL advens~ oa 3, 262 42.6 310 30.7 1,625 | 46.2 | 810 42.6 517 42.2 
ee... 555. 7, 654 | 100.0 1, 009 100. 0 3,517 | 100.0 | 1,903 | 100.0 1, 225 100.0 
Number of stations | | | 
reporting..___.___| 86 |... Ab tn 208 oi —— ee 14 loscgume 


Source: FCC Network Study TV Station Questionnaire, 


Other data also illustrate the competitive problem suffered by 
ABC because of its unsatisfactory clearance situation in markets with 
less than three comparable facilities. For example, during the peak 
evening hours of 7:30 to 10:30 p. m. during the week of November 
11-17, 1955, ABC’s average program station lineup was 84 stations, 





ee 
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only 49 (or 58.4 percent) of which carried the program at the time 
ordered. The average lineup for CBS was 121 stations, 108 (or 87.1 
percent) of which carried the program “live.” NBC had a lineup 
of 104 stations, 94 (90.1 percent) of which carried the programs at the 
time ordered.** Similar data from the FCC questionnaire have al- 
ready been discussed. 

Another illustration is provided by the history of the United States 
Steel Hour program. After 2 years on ABC, the program was trans- 
ferred to CBS. On June 21, 1955, the date of the last ABC telecast, 
104 stations were ordered; 77 cleared the program live, providing 68.2 
percent coverage of all television homes in the United States. On 
July 6, 1955, the date of the first telecast on CBS, 110 stations carried 
the United States Steel Hour live, with 91.2 percent coverage of tele- 
vision homes. Similarly, the very popular ABC program “Disney- 
land” is carried by 180 stations; but less than half (only 77) of these 
carry the program in the ordered time.** 

While the competitive disadvantage of ABC is apparent, there is 
no reason to believe that option time is responsible to any significant 
extent. The problem, essentially, is one of allocations. It stems from 
the absence of three or more comparable TV outlets in a number of the 
top markets of the country. ABC has indicated that, in the markets 
with three or more stations, its clearance record on the exclusive ABC 
affiliate is comparable to that of CBS and NBC on their affiliates. In 
the 1- or 2-station markets, one or both of the stations may have an 
affiliation arrangement with ABC, but the stations generally owe their 
primary allegiance to CBS or NBC. How this situation came about is 
described elsewhere in this report. Many elements were involved, 
among them the role played by historical associations with CBS or 
NBC in radio, and the fact that NBC, and subsequently CBS, are 
considered to have done a more vigorous and comprehensive job of 
programing than ABC or Du Mont during the crucial early years of 
television. 

Insofar as the Network Study Staff has been able to determine, the 
rule prohibiting one network from exercising its time option to ex- 
clude the program of another network has been scrupulously observed 
by all networks. This does not mean that each network does not urge 
stations to carry its programs in lieu of those of another network in 
the “scarcity” markets. On the contrary, competition for program 
clearance in these markets is intense, and the powers of persuasion of 
CBS and NBC are considerable. ABC was no less diligent in seeking 
priority for its programs over those of the Du Mont network. How- 
ever, option time cannot by rule, and does not in practice, enter into 
this competition for clearance. 

In the minds of most station managers, a primary affiliation with 
CBS or NBC entails the obligation to give priority to that network 
over other networks in their requests for clearance.* The networks 
have undoubtedly done much to encourage this state of mind. Even 
in a 1-station market, the station is likely to give priority clearance 


* Testimony of Robert Kintner, then president of the American Broadcasting Co., before 
oa vemmeettes on Interstate and Foreign Commerce, U. 8S. Senate (1956), hearings, pp. 
2476-2477. 

“Tbid., pp. 2477, 2487. 

“ Cf. testimony of John S. Hayes, president of the Washington Post broadcast division 
(WTOP), and of Robert D. Swezey, WDSU Broadcasting Corp. (ibid., pp. 2550, 2765). 
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to only 1 network, regardless of the fact that it may have option-time 
arrangements with all 3 of them. While stations in these markets 
are in a relatively strong bargaining position vis-a-vis the networks, 
they may be looking forward to the time when other stations may be 
coming on the air in their locality. Clearances granted to ABC are 
likely to be on a delayed basis, and primarily in station time. Even 
then, ABC has sometimes been obliged to pay higher compensation 
to the station, or to permit the advertiser to place the program on the 
station as a national spot purchase, in order to gain exposure to the 


market at all. 


Liter 


grams that he broadcasts. 


C. CONCLUSION 


The elimination of the exclusive option-time arrangement may have 


improved the competitive situation over what had previously existed. 
As it presently operates, however, option time neither fosters nor 
hinders competition among the networks. The basic problem is one 
of allocations, and ABC’s position is gradually improving as more 
stations come on the air. Any modification of the option-time rule, 
unless it also involved some form of compulsory rationing of time 
among the networks, is unlikely to affect internetwork competition. 


VI. Errecr or Oprion Time on Station PROGRAMING 


A. THE POLICY ISSUE 


A fundamental tenet of Commission policy has always been that 


the station licensee must be responsible for the selection of the pro- 
In the Report on Chain Broadcasting, it 


was stated : 


WLW TIAA 


rr 
> 


It is the station, not the network, which is licensed to serve 
the public interest. The licensee has the duty of determining 
what programs shall be broadcast over his station’s facili- 
ties, and cannot lawfully delegate this duty or transfer the 
control of his station directly to the network or indirectly 
to an advertising agency. He cannot lawfully bind himself 
to accept programs in every case where he cannot sustain the 
burden of proof that he has a better program. The licensee 
is obliged to reserve to himself the final decision as to what 
programs will best serve the public interest.” 


And also: 





A station licensee must retain sufficient freedom of action 
to supply the program and advertising needs of the local 
community. Local program service is a vital part of com- 
munity life. A station should be ready, able, and willing 
to serve the needs of the local community by broadcasting 
such outstanding local events as community concerts, civic 
meetings, local sports events, and other programs of local 
consumer and social interest. 

We conclude that national network time options have 
restricted the freedom of station licensees. * * *# 


* FCC Report on Chain Broadcasting (1941), p. 66. 
“ Tbid., p. 65. 
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In subsequently sanctioning the present option-time arrangements, 
the Commission stated : 


Within certain limits, it should be possible for stations to 
option time for network programs without interfering too 
seriously with their local program requirements * * * 


It also stated : 


It has been the consistent intention of the Commission to 
assure that an adequate amount of time during the good 
listening hours shall be made available to meet the needs of 
the community in terms of public expression and of local 
interest. If these regulations do not accomplish this objec- 
tive, the subject will be given further consideration.** 


Has the option-time rule been consistent with the local program- 
ing responsibilities of the stations? Has it restricted the freedom 
of the station to select the programs telecast over its facilities? These 
are broad questions and difficult to answer, but considerable light 
can be shed on them here. 


B. CHARGES OF K'TTV AND INDEPENDENT FILM DISTRIBUTORS 


An independent television station in Los Angeles (KTTYV, Inc.) 
has charged that network option time, in conjunction with other 
network ‘practices, has seriously restricted the ability of affiliated 
stations to exercise their programing responsibilities. K'T'TY stated: 


It is our opinion that these agreements [option time and 
“must buy”] are unlawful and contrary to the public inter- 
est because they enable the network companies : 

To restrict the affiliated station from exercising its own 
judgment in programing and from discharging its nondel- 
egable responsibility to serve the needs of its own com- 
munity. 

When the FCC grants a license to a television station it 
tries to select the applicant who will best serve the local com- 
munity. The FCC stresses the financial resources of the 
applicant, its organization, and its relationship and identi- 
fication with the community. When there are competing 
applicants, exhaustive hearings are held to determine these 
things. But the effect of the network time option is to trans- 
fer the power to select the best programs for the local com- 
munity from the local station owner to the network company 
headquarters in New York. *° 


It was also stated that the networks: 


* * * exercise virtually complete control over what is 
broadcast throughout the countr y during the prime evening 
hours. In fact, the constant objective of the network com- 
panies is to persuade the individual station to surrender its 

reespons sibility for program selection and simply “patch in 
the network.” 


** FCC Supplemental Report on Chain Broadcasting (1941), pp. 11, 14. 

* Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), p. 1482. 

® Tbid., p. 1484. 
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A study was prepared by KTTYV to illustrate “how completely the 
affiliated stations have been required to surrender their responsibility 
for program selection to the networks.” The study covers the 40 
cities in which NBC and CBS each has an affiliate which network 
advertisers are required to purchase under the must-buy policies of 
the 2 networks. The 40 cities are said by KTTV to contain 71.5 
percent of all the television sets in the United States. During the 
“typical” week of February 19-25, 1956, in the 3 evening hours of 
network option time, 93.7 percent of the time periods were occupied 
by network programs carried as ordered by the affiliated stations. 
Taking into account network programs carried at times other than 
ordered, the “saturation” of evening option hours by network pro- 
graming is raised to 96.3 percent.” 

The Association of Television Film Distributors, a group repre- 
senting four independent film distributors, has made similar points 


in a statement submitted to the Network Study Staff. The ATFD 
has stated : 


Network option time and network encroachment on station 
time in effect means that there is a kind of block booking 
or blind selling involved of a type which has been held un- 
lawful by the Supreme Court in cases involving the motion- 
picture industry. 

Basically, this block-booking and blind-selling practice 
restricts and prevents an affiliated station from carrying out 
its function insofar as programing is concerned. It amounts 
to a delegation of responsibility to serve the needs of the 
local community—a responsibility which the FCC has placed 
solely upon the stations, with the admonition that such re- 
sponsibility cannot be shifted to others. Nonetheless, the 
affiliates have delegated the responsibilities which were 
placed upon them when the Commission granted their 
Domes." °* 


C. NETWORK REPLIES 


The networks and their affiliates have vigorously denied these 
charges. CBS has stated: 


It is of first importance in considering option time and 
its justification to recognize that it is the result of negotiations 
between stations and the network. It is not an abdication 
by stations of their responsibility; rather it is a voluntary 
recognition by them that the network is a reliable source of 
a substantial portion of an overall effective weekly schedule 
with appropriate balance of the various elements which are 
necessary to successful broadcasting in the public interest. 
Since, by affiliating with a station, a network in effect agrees 
to use its best efforts to sell the station’s time and make pro- 
grams available to it, it naturally follows that the station 


will agree to make time available when the network does sell 
its time.” 





51 Thid., pp. 1484, 2900. 


5? Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives (1956), p. 4064. 


53 CBS Network Practices, p. 110. 
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With respect to the 40-market analysis of KTTV, CBS has taken 
the position, first, that : 
* * * it has been unable to understand the significance of 
the data derived from this study—done as it was in a care- 
fully selected group of cities for carefully selected hours 
of the day. 


CBS stated that “the limited scope of the study deprives it of any 
probative value” since it covers only 3 hours of the broadcast day on 
only 40 stations.** Secondly, CBS has asserted that the figures: 


* * * did not show the extent to which this clearance was 
granted by compulsion of option-time requirement * * *. 
The figures showed only the extent to which network pro- 
grams were in fact carried in these particular 40 markets on 
affiliates of CBS and NBC during the period specified, and, 
therefore, they do not demonstrate the effect of option time— 
the only material question * * *.5 


CBS also presented data of its own purporting to show that the 
observed results were not due to the effects of option time. During 
the week of May 19, 1956, the CBS study, which has been referred to 
previously, showed that— 

On all CBS-Television network affiliates— 
58.1 percent of all hours subject to network option are 
available to nonnetwork programing. 
47.4 percent of all evening hours subject to network op- 
tion are available to nonnetwork programing. 
On all CBS-Television network basic-required affiliates— 
38.4 percent of all hours subject to network option are 
available to nonnetwork programing. 
30.4 percent of all evening hours subject to network op- 
tion are available to nonnetwork programing. 


The availability of those hours to nonnetwork program- 
ing arises either (i) because affiliates have rejected the net- 
work programing offered (during the week analyzed more 
than 500 hours of option time were ordered by the network 
but were not cleared as ordered by affiliates), or (ii) be- 

cause the normal option hours, for one reason or another,** 

were not subject to option by the network. In all other hours 
of the day, of course, 100 ‘percent of any affiliate’s time is 
available to nonnetwork programing.” 


CBS has also maintained that the affiliate’s right to reject network 
programs is “broad and practical.” The fact that a high proportion 
of network programs are accepted in option—time hours “is evidence 
of the high quality of the television network’s overall programing 
schedule.” 


“CBS Memorandum Concerning the Statement of Richard A. emg” (KTTV), Pat 
hearings before the Committee on Interstate and setae Commerce, U. 8S. Senate ‘ 956) 
(CBS Reply to Comments of KTTV), pp. 3136—313 

S CBS Re ply to Comments of KTTY, ibid., p. 3136. 

“©The periods which would otherwise be subject to option time were occupied by a ‘“‘strad- 
dling” network program (see p. 3, above) or option time was inapplicable because the 
network program was unsponsored, or because of difference in time zones, no network 
program was offered during the period. 

Tha _eennee Concerning the Statement of Richard A. Moore, pp. 4—5. 
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In asimilar vein, NBC has stated that: 


The high percentage of clearance by stations for network 
service in option time, upon which Mr. Moore [KTTV] 
places so much emphasis, is neither sinister nor surprising. 
Such clearance simply reflects the stations’ recognition of the 
unusual values of the program service furnished by the net- 
work, in terms of audience attraction, the strengthening of 
the stations’ standing in their communities, and the economic 
benefits to it. The Moore group acknowledges these values 
but asserts that some network programs are “inferior” to 
available nonnetwork shows. This 1s, of course, a matter of 
judgment, and it is the station’s judgment that is operative.” 


NBC has also stated: 


* * * Asis apparent from these facts, all the discussion in 
the Moore brief * * * about saturation of prime viewing 
time and station responsibility * * * amounts only to this— 
that NBC affiliates prefer in most cases NBC programs.”° 


D. KTTV'S REBUTTAL 


In rebuttal, KTTV has stated that if the 40-market study was done 
on a carefully selected group of cities for aap selected hours of 
the day, the selection was done by CBS and NBC, which chose stations 
in these markets for their basic affiliates and the hours of 7 : 30 to 10: 30 
p.m. (New York time) for their evening option hours. In addition, 
KTTV introduced a tabulation of the CBS network program clear- 
ances on its 52 basic-required affiliates during evening hours in the 
week of February 19-25, 1956. The tabulation showed a very high 
proportion of CBS contractual network option time—the average was 
about. 90 percent—was occupied by CBS network-sponsored programs. 
KTTV has also contested the significance of the CBS data on the 
availability of option-time hours to nonnetwork programing. The 
data were said to be based on the technicality of daylight-saving time 
and “straddle” time; the fact that the time periods nominally available 
to nonnetwork programs were largely saturated with network offer- 
ings was cited as proof that the data were without substantive value.” 


FE. STATION REPLIES 


Groups of representative affiliates from each of the three networks 
have testified in defense of their programing activities and responsi- 
bilities as station licensees. All of the viewpoints that have been 
expressed cannot be repeated here. Essentially, five points have been 
made by the network affiliates in this connection. 

1. The relationship between the network and its affiliated stations 
is said to be that of a working partnership. The network provides a 
regular, daily, comprehensive, nationwide television service. It as- 
sumes continuing responsibility for the provision of a rounded pro- 


® NBC, Statement of Facts, p. 28. 

© NBC, Memorandum of Law, p. 20. 

™ Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), pp. 2902-2903. Several other arguments have been raised in the protracted col- 
loquy between CBS and KTTV Most of these are less germane to the question at hand, 
and will not be examined here. 
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gram serv ice, made up of entertainment, news, and public-service pro- 
graming. The affiliated station, through its saul contract, obtains 
a right of first call on all sponsored programs for which its market is 
ordered by the network advertiser, a sustaming program service at 
nominal cost, and revenues from the sale of its time by the network. 
The station also receives revenues indirectly from the added strength 
and circulation which network programing imparts to the whole pro- 
graming schedule, making possible more advantageous nonnetwork 
sales. 

The basic consideration given by the station in return for the 
sendiite of network affiliation is option time and a high level of clear- 
ance for network programs. Stations do their part— 


+e by clearing for network programs whenever this is 
« = = 


consistent with our concept of public service. * * * We 
would be a mighty poor partner if we didn’t do the best we 
could to provide an effective network outlet in our community 
with good circulation. 


Similarly, 


* * * In return for the many benefits which affiliation 
brings, we are able to uphold our part of the affiliate-network 
partnership by providing an outlet for CBS network pro- 
graming and advertising. * * * % 


In addition, stations assist the network by advising on program 
plans and policies (either individually or through the affiliates ad- 
visory committee), by creating programs later adopted by the network, 
and by originating network programs in their local studios.® 

Network affiliates provide the public with a balanced fare of net- 
work and local programing, which is what the public wants. Net- 
work programs are of interest to local as well as national audiences. 
These network programs are used as the framework, or central core of 
the stations’ program schedule. ‘The remainder of the program sched- 
ule is nade up of film and local live programs, drawn from all avail- 
able sources. Reliance on a framework of network programs enables 
the affiliate to concentrate its own staff on the presentation of better 
local shows than it would otherwise be possible to produce. More- 
over, popular network programs build up the total circulation of the 
station and thereby enlarge the audience for local programs. Network 
affiliates are proud of the quality of their local and public service 
ah ee 

The affiliated stations have not abdicated or surrendered their 
sig ie la responsibility to the network. They do not simply plug 
in or patch into the network, but retain their freedom to accept or 
reject individual programs, whether in option time or in nonoption 
time, in accordance with their own judgment as to the public interest. 
The ee clause is not rigidly invoked by the network. 


Though at the present time we clear for a very large 
percentage of the network programs which are offered to us 


@ Testimeny of John 8S. Hayes (WTOP-—TYV), ibid., p. aes of W. D. Rogers, Jr. (KDUB-— 
TV), p. 2567; and of H. Moody McBlween (WNOK-—TYV), p. 2597. 
“6 Cf. the testimony of William W. Warren (KOMO ir te ibid., p. 2781, and of Donald 
Thornburgh (WCAU-TYV), p. 2605. 
"0 f. the testimony of Mr. Hayes (ibid., pp. 2541-2547, 2579), of Mr. Rogers (pp. 2566— 


2567), of Mr. McElween (pp. 2595-2596), of Mr. Thornburgh (p. 2605), and of Mr. Meyers 
(WCIA-TYV) (p. 2622). 
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in option time, we do so because we honestly believe it is in our 
interest and in the public interest to do so. On the other 
hand, we have never refrained from rejecting a particular 
network show if we felt it incumbent on us to take such 


action. We recapture a great deal of option time for events 
of local importance * * ¥ os 


Option time does not compel affiliates to take inferior or less 
iddepiedbil network programs in lieu of syndicated film and other non- 
network programs. According to one affiliate, the reason why, with 
few exceptions, only network programs are arried during evening 
option hours is that— 


* * * we believe that network programs, by and large, are 


the best programs available, and, in the few instances where 
they may not be the best, they are certainly as good as any- 
thing else available. 


Another affiliate described the influence of option time in these terms: 


When a station is broadcasting a nonnetwork program in 
option time and receives an order for a network program, 
there are three possible situations. 

First, the affiliate determines that the network program is 
clearly more acceptable. Here the station exercises its judg- 
ment and presumably accepts the network program. 

Second, the affiliate determines that the network program 
is clearly less acceptable. Here the affiliate is wholly free to 
reject the network program and continue the nonnetwork 
program. 

Third, the affiliate determines that both the network pro- 
gram and the nonnetwork program are satisfactory and are 
essentially of the same quality. Here, under the affiliate- 
network partnership and the regulations of the FCC, the 
option will indeed operate to the advantage of the network 
program. But certainly this is no abdication of the licensee’s 
responsibility to run its own television station. For it is the 
licensee, in good faith, who decides that the network program 
is acceptable. 

F. EVALUATION 

1. Statistical profile 

The first step in appraising these various arguments, pro and con, 
concerning program responsibility is to establish the factual situation 
with respect to the amount of network programing carried by affiliated 
stations during various periods of the broadcast day. A useful set of 
data for this purpose has been collected through the network study’s 
TV station questionnaire. The responses to this questionnaire, which 
cover about 90 percent of the commercial TV stations then on the air 
in the United States, provide a valuable profile of station programing 
during a representative or composite week of the 1955-56 broadcast 
season. 


® Statement of Robert D. Swezey (WDSU-TV), ibid., p. 2761. See also the testimony or 


statement of Mr. Hayes, p. 2541; Mr. Rogers, p. 2567; Mr. McElween, p. 2597, and Mr. 
Thornburgh, p. 2605. 


*% Statement of Mr. Thornburgh, ibid., pp. 2606-2607. 
* Statement of Mr. Hayes, ibid., pp. 2540-2541. 
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The data from the station questionnaire are summarized in tables 25 
through 29. Table 25 shows the weekly programing structure of the 
370 commercial TV stations which supplied complete answers to this 
part of the questionnaire. The group includes ABC, CBS, and NBC 
affiliates and independent (that is, imaffiliated) stations, and stations 
in markets of widely different size and economic importance. For 
these stations as a whole, network programs (commercial and sus- 
taining) occupied slightly more than half (51.4 percent) of the broad- 
cast week. The half of the station’s schedules devoted to nonnetwork 
programs was divided more or less equally among three types of pro- 
grams: local live, or local film programs (16.9 percent) ; feature-film 
programs (16 percent) ; and syndicated-film programs (13.5 percent). 
Other film programs (for example, industrial and public-service films) 
accounted for 2.2 percent of the broadcast week. The networks pro- 
vide more program service during option-time hours than during 
station time hours and, as has been seen, stations accept a somewhat 
higher proportion of the network programs offered during option 
time. As a result, the proportionate share of network programs is 
higher during option time hours; within the 6 to 11 p. m. segment, for 
example, network programs during those hours subject to network 
option comprised 77.8 percent of the total programs carried by the 370 
stations during those hours. 

Table 26 shows the program schedule during the composite week 
for 108 basic or basic required affiliates of C BS and NBC. These 
are the key stations of the two networks and, in accordance with the 
networks’ must-buy requirements,®* are ordered for virtually all net- 
work commercial programs. About three-fifths (61.8 percent) of the 
total broadcast time of these basic stations was devoted to network 
programs and two-fifths (88.2 percent) to nonnetwork programs. 
The proportion of network programs is higher during option-time 
hours than during nonoption time. During the prime evening hours, 
network programs occupy a very high proportion (91.9 percent) of 
the hours subject to network option. There is virtually no local pro- 
graming or feature film programing during these hours, and syndi- 

cated film programs account for only 6.1 percent of the total. Net- 
work programs drop to 35.7 percent of the total during prime eve- 
ning hours not subject to network option; the remaining ‘time is filled 
with syndicated-film programs (34.5 percent), local live or film pro- 
grams (21.7 percent), and feature-film programs (7.6 percent). 

Table 27 presents the same types of data for 191 other CBS and 
NBC stations. These are optional and supplementary affiliates, as 
well as those included in the networks’ PEP and EMP plans.” 
These stations are not ordered by network advertisers for all the com- 
mercial programs carried by the networks. Consequently, network 
programs occupy a smaller proportion of the broadcast schedule than 
in the case of the basic affiliates. In the aggregate, network pro- 
grams comprise slightly more than half (52.4 percent ) of the broad- 
cast week for these stations. 

The program service provided by ABC covers a —_ iller portion of 
the broadcast day than in the case of CBS and NBC. In table 28 


6 See ch. 9. 
* See ch. 5 for a discussion of these plans. 
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the results are shown for 45 stations affiliated exclusively with ABC." 
ABC network programs account for only about one-third (36.3 per- 
cent) of the total broadcast week. During the hours subject to net- 
work option within the 6 to 11 p. m. segment, however, the propor- 
tion is raised to 75.1 percent. 

Table 29 presents data for 26 independent stations not regularly 
affiliated with any of the 3 major networks. These stations re- 
ceive network programing only on an occasional or per program 
arrangement. In total, less than 5 percent (4.5 percent) of their pro- 
gram schedules are devoted to network programs. The independent 
stations do a substantial amount of local programing (32.9 percent) 
and also rely heavily on feature film (36.4 percent) and syndicated 
film (24.4 percent) programs. 


TABLE 25.—Percent distribution of programing, by source of program, for 370 
stations, during a composite week of 1955-56 


1l p. m., 
Signon to l p. m lto 6p. m. 6 toll p.m. to All periods 
signoff 
Item = LS 
Option | Other | Option, Other | Option, Other | Other | Option | Other} Total 
time time time time 
Network programs 71.4 53. 2 62.9 28.8 77.8 29.6 16.9} TK7 | 32.4 51.4 
Commercial 47.5} 21.1 12.8 21.2 74.8 27.2 11.1 56.1] 21.4] 38.6 
Sustaining 23.9 32.1 20.1 7.6 3.0 2.4 5.8 14.6) 110) 12.8 
Nonnetwork programs 28. 6 46,8 37.1 71.2 22. 2 70. 4 83. 1 29.3 | 67.6 48.6 
Local live or film 12.2 26. 6 14.3 26.0 4.2 25.3 13.8 9.9 |} 238) 16.9 
Commercial 6.1 13. 2 9.0 16.5 3.1 19.0 8.7 f.0 | 15.2 10.7 
Sustaining 6.1 13. 4 5.3 9.5 1.1 6.3 5.1 3.9 | 8.6 6.2 
Syndicated film 5.9 6.4 7.3 13.9 15.4 29.2 11.9 10.0 | 16.9 13.5 
Commerciat 2.5 2.8 3.9 8.7 13.5 24.1 9.1 7.2 | 12.5 9.9 
Sustaining 3.4 3.6 3.4 5.2 1.9 5.1 2.8 2.8 4.4 3.6 
Feature film 6.6 11.0 12.6 28. 1 2.1 14.5 56.3 7.1 | 24.7 16.0 
Commercial 2.6 1.9 5.2 15.0 1.2 9.4 35.0 3.0 | 14.3 8.8 
Sustaining 4.0 6.1 7.4 13.1 9 5.1 21.3 4.1) 10.4 7.2 
Other film 3.9 2.8 2.9 3.2 ) 1.4 L.1 2.3 2.2 2.2 
Total programs 100.0 100. 0 100. 0 100. 0 100.0 190.0 100.0 100.06 |100.0 | 100.0 


Source: FCC Network Study TV Station Questionnaire. 


7 The ABC network does not have a must buy requirement, and consequently does not 
have a group of basie stations comparable to those of CBS and NBC. 
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TABLE 26.—Percent distribution of programing, by source of program, for 108 ' 

basic required CBS and NBC affiliates during a composite week of 1955-56 { 

| a 4 

11 p. m. i 

Signon to 1 p.m. 1 to 6 p. m. 6tollp.m. | to All periods { 

signoff { 

Item iat sae = ae nlite Resse é 

| 

Option | Other | Option| Other | Option| Other | Other | Option | Other} Total : 

time time time | i time : 

i t 

‘ fos ied wrcmadhoreseeal : 
Network programs 81.7 58. 6 71.8 34.7 | 91.9 35.7 27.6 81.8 | 40.7 | 61.8 
Commercial 60. 1 27.8 54.4 27.1 90. 5 33. 9 | 17.7 68.4 | 27.0 48.3 
Sustaining - - - 21.6 30.8 17.4 7.6 1.4 8 | 13.4 | 13.7} 13.5 
Nonnetwork programs.| 18.3| 41.4] 282] 653} 81/| 18.2 | 59.3 | 38.2 
Loeal live or film__. 9.3 26.7 10.8 23.8 | 1.3 | 7.1 | 22.3 } 14.5 
Commercial 4.6 13. 5 7.5 15.8 1.0 18,2 10.3 4.4 | 14.5 9.3 
Sustaining 4.7 13.2 3.3 8.0 a 3.5 4.5 2.7) 7.8 2 
Syndicated film 4.3 6.1 | 6.7 14,2 6.1 34.5 | 9.8 5.7 | 15.7 | 10.6 
Commercial 2.0 | 2.5 4.3 10.6 6.0) 32.1} 7.7 4.1/12.8|] 83 
Sustaining 2.3 3. 6 2.4 3. 6 os 2.4 2.1 1.6); 2.9 2.3 
Feature film 2.4 6.8 9.2 25. 6 .6 7.6 46. 5 4.1) 19.9) 11.8 
Commercial 1.1 3.0 4.9 17.5 4 5.8 35. 6 2.1 | 14.0 | 7.9 
Sustaining - -- 1.3 3.8 1.3 8.1 2 1.8 | 10.9 2.0; 59] 3.9 
Other film 2.3 1.8 1.5 1.7 l 5 1.3 1.3; 14] 1.3 
lotal programs 100.0 100, 0 100. 0 100.0 100. 0 100.0 | 100. 0 | 100. 0 | 100. 0 | 100.0 


Source: FCC Network Study TV Station Questionnaire. 


TaBLe 27.—Vercent distribution of programing, by source of program, for 191 
other CBS and NBC affiliates * during a composite week of 1955-56 








ll p. m. 
Signon to l p.m 1 to6p. m. 6 to ll p. m. to All periods 
signoff 
Ite 
j | 
Option} Other | Option; Other | Option| Other | Other Option | Other] Total 
time } time time time | } 
i 
' 

Network programs 72.5} 62.4 60. 2 32. 4 69.9 35.4 12.9 66.8 36.3 | 52.4 
Commercial 42.2 18.8 | 36.8 22. 5 66.7 32. 1 8.7 50.0 | 23.0 37.2 
Sustaining 30.3} 43.6] 23.4 9.9 3.2 3.3 42] 16.8] 13.3] 15.2 

Nonnetwork programs 27.5 37.6 39.8 67.6 30. 1 64.6 87.1 33.2 | 63.7 47.6 
Local live or film | 9.8 19.0 15.5 24.8 | . 4 25.8 11.5 10.2 122.0] 15.8 

Commercial 1.3 7.5 8.8 14.0 | 4.1 18.4 5.6 5.9) 12.9] 92 
Sustaining - 5.5 11.5 6.7 10.8 1.3 7.4 5.9 43} 91) 6. 6 
Syndicated film 5.2 4.2 7.0 12.0 21.4 23. 6 12.0 12.3 | 145) 13.4 
Commercial____| 1.7 1.1 3.0 6.2 18.5 18.1) 84 8.9} 97) 93 
Sustaining | 3.5 3.1 4.0 5.8 2.9 5.5 3.6 3.4) 48) 4.1 
Feature film d 7.0 10.9 13.2 25.9 2.4 12.9 62.9 7.5 | 24.2) 15.4 

. = hi fines . a see ements 

Commercial | 1.4 | 2.9 3.8 9.0 1.2 6.0 28. 5 2.2 9.8 5.8 
Sustaining 5.6 8.0 9.4 16.9 1.2 6.9 34. 4 5.3 | 14.4 9.6 
Other film | 6. & 3.5 4.1 4.9 .9 | 2.3 | of 3.2 3.0 | 3.0 
Total programs 100. 0 100. 0 100. 0 100.0 | 100.0 | 100.0! 100.0 100.0 {100.0 | 100.0 


Optional affiliates (including PEP and EMP stations). 


Source: FCC Network Study TV Station Questionnaire. 
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TABLE 28.—Percent distribution of programing, by source of program, during 
a composite week of 1955-56, for 45 stations affiliated only with ABC 


Item 


Network programs. ----| 


Commercial_- 
Sustaining - ------ 


Nonnetwork programs- 
Local live or film_- 


Commercial _- 
Sustaining. -_- 


Syndicated film -- 


Commercial _-- 
Sustaining--- 
Feature film 


Commercial _-_- 
Sustaining-_-_ 


Other film-_.-_.._- 


Total programs...| 


Source: FCC Network Study TV Station Questionnaire. 


TABLE 29. 




































































| 
11 p. m.| 
Signon to 1 p. m. 1 to 6 p. m. 6 to 11 p.m, to All periods 
| signoff 
Option| Other | Option} Other | Option| Other | Other | Option | Other Total 
time | | time | time time | 
a eras oO “a 
fe 1.5) 51.0] 24.5 75.1 23.8} 1.8 53.2 | 17.6 | 36.3 
ar 6.0| 37.2) 20.0] 693] 21.5) 18] 447/145! 303 
SC) &Si 188]  46T: BS 2.3 0 8.5| 3.1] 60 
92.4) 885) 490| 755| 24.9) 762) 982) 468) 824] 637 
SD =| | = } ———}= ————] 
} 406] 496) 37| 25.5 6.6 | 23.9 15.6 17.6 | 27.3 | 22.2 
| 23.3 24.1} 14.1 17.5 4.4 17.2} 10.4 11.7} 17.2| 143 
| 17.3] 25.5) 46) 80 2.2| 67 5.2 5.9 | 10.1 7.9 
{= = — = — = —} — ——) >— —— | = —l— — |< —— a | 
| 18.8 13.2 9.5| 17.7 13.7 | 35.6 16.1 13.0 | 22.5 | 17.5 
10.1| 62] 64] 93] 2] 302] 135] 91/165] 126 
8.7 | 7.0 3.1 | 8.4 | 2.5 | §.4| 2.6 3.9} 60) 49 
| 28.7] 21. 5| 193| 301} 43| 163] 648| 14.7|307)| 223 
a Ac elas acetal eth cpa peel dei beosebich cid teehee eee 
P Ieee WES! wee wes 3.3} 121) 47.4 9.4 | 20.5 | 147 
10.9 10.6 7.4| 11.9 10] 42] 17.4 5.3} 10.2] 7.6 
43! 4g] 28] aa] os] 4h 27]. .ednet oe 
~ 400.0 | 100.0/ 100.0! 100.0] 100.0| 100.0| 100.0| 100.0 |100.0 | 100.0 
' j | 








Percent distribution of programing, by source of program, for 26 


independent stations,’ during a composite week of 1955-56 


Network programs - 


Commercial. 
Sustaining 


Nonnetwork programs 
Local live or film 


Commercial. 
Sustaining 


Syndicated film - - 


Commercial. 
Sustaining 


Feature film - 


Commercial. 
Sustaining 


Other film 


Total programs 


1 Stations not affiliated with any national network. 





l1to6 | 
p.m. | 


Item \Signon to 


1 p. m. 


| 
| 
| 
| 


8.3 | 


4.6 | 


4.6 | 
3.6 


6 to 11 
p. m. 


~ asia 
| 1l p.m, All 


| to signoff | periods 








12.1 | 
2.6 





Source: FCC Network Study TV Station Questionnaire. 
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2. Relevance of option time 


It remains to be seen whether the pattern of station programing 
described above can be attributed to the effects of the time-option 
system. There are many factors other than option time that help to 
account for the high proportion of network programs carried by 
affiliated stations during the hours subject to network option. As has 
been stressed earlier, affiliates have many affirmative reasons for ac- 
cepting a ae schedule of network programs. Many—network pro- 

y 


grams are of quality and proven popularity. Affiliated stations 
tndoubtedly accept. these programs with the conviction that it isin 
the interest. of their viewing public to do so. Even when the popu- 
larity of a new program cannot be predicted, the station may expect 
that the network will undertake to improve its popularity should this 
prove necessary, or else remove the program. 

Moreover, in the aggregate program service of the network the 
station receives a valuable, if not indispensable, source of programing. 
This programing is desired not only in its own right but becatise of 
the added nonnetwork revenues that it makes possible. The amount 
of local live programing, the type of program service most adapted to 
the specific needs and interests of the local community, is Timited to 
soffie extent by considerations of cost. These programs are Sometimes 
@xpensive to produce, and local Sponsorship is not ubways available-tor 
therti.~ The costs of film programs are also substantial, and some in- 
vestment in film programing is already required to fill in those periods 
of the broadcast day in which the network is not providing service. 
Where the station is obliged to purchase the film on its own account, 
added risks and selling costs may be entailed. Most VHF stations, 
at least in the larger markets, are in a very satisfactory financial posi- 
tion. While they are able to afford the higher costs of nonnetwork 
programing—within limits—these financial considerations may, never- 
theless, lead to a heavy reliance on network programing. 

At the present stage of television development, a network affiliation 
is of such value to most stations that they are at some pains not to 
jeopardize the network-affiliate relationship. In this situation, the 
network has a considerable bargaining advantage in its efforts to 
obtain clearance for network programs in whatever time period they 
may originate. Apart from this, the network-affiliate relationship 
can, in a number of respects, properly be regarded as a partnership 
arrangement. The affiliate may consider that a high level of clear- 
ance, in both option and station time, is necessary if the network is to 
be able to continue providing a comprehensive program schedule. 

Moreover, as has been seen, the option-time right is a limited one, 
both contractually and for technical reasons. The CBS data on the 
theoretical availability of option time to nonnetwork programing, 
cited earlier, illustrate the extent of these legal and technical limita- 
tions. In practice, option time is administered flexibly, and the con- 
tractual right of the network is almost never rigidly invoked. Sta- 
tions exercise considerable latitude in shifting network programs, 
rejecting some programs and delaying others, without any form of 
network retaliation. Most stations have refused to carry one or more 
network programs offered during option-time hours, substituting 
therefor film or local live programing. 

It may be concluded, therefore, that the allegation that option time 
has converted affiliated stations into mechanical conduits for network 
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programing cannot be supported. By and large, it is not apparent 
that network affiliates simply patch in the network and have thereby 
surrendered their responsibilities as station licensees. 

It is nonetheless true that option time has considerable effect on the 
program decisions of the station, and therefore on the way in which 
the station exercises its program responsibilities. The very high pro- 
portion of network programing in option-time hours cannot be ex- 
plained solely on the grounds of program popularity and of the other 
considerations mentioned above. The evening hours of 7:30 to 10:30 
are attractive to many national, regional, and local advertisers. Those 
hours are the easiest to sell on a nonnetwork basis, and syndicated and 
feature film programing of established popularity is available to fill 
at least some of them. In this period local live programing is also 
most likely to be commercially successful. In those instances where 
a sponsor is readily available the net financial return to the station is 
likely to be higher on a nonnetwork sale. The fact that clearances 
are higher, on the average, in option time than in station time (as 
demonstrated by the data cited previously on program clearance of 
the three networks during a sample week) is further evidence that 
option time is a factor of some consequence in the station-clearance 
process. 

It must be recognized that the network’s.contractual right to option 
time establishes an obligation on the part of the station. to clear for 
network programs, an obligation which does. not. exist outside of the 
option-time hours. These ‘obligations are reflected in the viewpoint, 
shared by a number of affiliates, that option-time periods belong to 
the network. It is simply not reasonable to contend at one and the 
same time, as the networks and some affiliates do, that (@) the high 
level of clearances for network programs is due to the superior quality 
of the network program service, and not to option time; and (5) option 
time is essential to the operation of a network, since without it stations 
would be less willing or able toclear. If stations accept network pro- 
grams solely on the basis of their superior quality, there is no need for 
option time. Conversely, if option time is necessary to the operation 
of a network, it must be because stations accept network programs in 
option time when they would prefer to broadcast another program at 
this time, and this constitutes a restraint on the exercise by the licensee 
of his programing responsibility. 

Superior network programs are able to clear without option time 
and, in the long run, inferior network programs cannot maintain 
satisfactory clearances even with option time. A considerable num- 
ber of network programs, largely in the entertainment category, fall 
into an intermediate group. They are neither clearly superior nor 
clearly inferior to the available programing alternatives. It is in 
this middle group that the obligation inherent in option time is most 
likely to influence the program choices of the station. The fact. that 
the final decision with respect to these programs rests with the station 
licensee would seem to be beside the point. Option time established 
a predisposition on the part of affiliated stations to aecept at least 
some network programs that would not otherwise be carried, or else 
that would otherwise be carried at a different time from the one 
ordered by the network advertiser. To this extent, the station licensee 
has lost some of his freedom of choice and has relinquished some of 
his responsibility for program selection to the network, The station 
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is not, in practice, entirely free to reject or accept programs strictly 
on the basis of its judgment with respect to the interests of the view- 
ing public. 

G. CONCLUSION 


Through option time, a part of the ultimate responsibility for pro- 
gram selection has been transferred from the station licensee to the 
network. The operational question is whether the restraint on the 
programing freedom of the station has been contrary to the public 
interest. This is a matter of degree and involves judgment and 
opinion as well as fact. ‘The Commission has always attached great 
importance to local programing and to the community responsibility 
of the licensee. For this reason, the fact that virtually all of the 
most desirable evening hours on afliliated stations in the lar ger markets 
are occupied by programs from one source—the national net works— 
may be a cause for concern. The broadcasting of local programs has 
been minimal during these time periods. W *hile option time is not 
the most important element involved, a contractual obligation that 
restricts the choices of the station and results in more network pro- 
grams than might otherwise be carried may in this situation be con- 
sidered to be contrary to the public interest. 


VII. Ervrecr or Orrion Tre on Competrrion Berween NETWORKS 
AND INDEPENDENT Procram Propucers AND NATIONAL STATION 
REPRESENTATIVES 

A. THE POLICY ISSUE 


Option time has thus far been examined in terms of its effect on 
internetwork competition and on the programing of the station 
licensee. The effect in other areas will now be considered. It is 
important that the station licensee have competing program sources 
from which he may select the best balance of programs suitable to the 
interests of his viewing public. Accordingly, the effect of option 
time on the opportunity of nonnetwork program sources to compete 
with the networks must be considered. ‘The business growps in com- 
petition with networks are the independent programs producers, the 
distributors of independent programs, and the national station repre- 
sentatives that sell station time to nonnetwork advertisers. Also, it 
is important to consider the effect of option time on the opportunity of 
local, regional, and national advertisers to use the television medium, 
through “local and national spot advertising, in competition with na- 
tional network advertisers. 

The original Report on Chain Broadcasting held that the system 
of time options hampered the efforts of stations to broadcast local 
und national spot programs. In subsequently permitting 5 hours of 
time options in each segment of the broadcast day, the Commission 
stated its belief that, within these limits, it should be possible for 
stations to option time for network programs without interfering too 
seriously with their local and national spot business. It must now be 
determined whether, as applied to television, the time option has 
restricted competition between network and nonnetwork business 
groups in a manner contrary to the publie interest. There are three 
separate dimensions to the problem: Competition between networks 
and independent program suppliers; competition between networks 


: 
: 
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and independent salesmen of station time; and competition between 
network advertisers and local, regional, or national spot advertisers. 


B. NONNETWORK PROGRAM PRODUCERS 


Nonnetwork programing falls into three categories: Syndicated 
film (programs generally about 30 minutes in length, designed spe- 
cifically for television) ; feature film (films ranging in length from 
short cartoons to 2-hour movies and designed originally for theatrical 
use) ; and local live programing originated by the station. Al three 
types of programs are substitutes for network programing, but only 
the independent producers or distributors of syndicated and feature 
film are involved in competition with the networks on a national basis, 


1. Relationship with the networks 


The independent film producers occupy a dual relationship vis-a-vis 
the network. In the past, the most direct competition with network 
programs has come from independent producers of television film 
series who sell the series for exhibition on stations on a syndicated 
basis. On the other hand, the networks have also been among the 
principal consumers of independently produced film programs, which 
have been purchased by the network or advertiser for broadcast on a 
regular network basis. Essentially the independent film producer 
faces two choices: He may sell a program series for network ex- 
posure, either directly to the network or to a national advertiser that 
has purchased a network time period; or he may choose the route of 

syndication, selling the program either to national and regional adver- 
tisers for telecasting on groups of stations on a spot basis or to local 
stations and local advertisers. 

The first alternative, sale for use on the network, has the advanta 
that the independent film producer may be able to minimize his viele 
and to recoup all or a large part of his investment in one transaction. 
Also, he may be able to retain the residual right to market the program 
on a syndicated basis after it has appeared on the network. The 
residual value of the film property in syndication may be enhanced 
by a successful network run. A number of popular network programs 
(such as Four Star Playhouse, Ford Theater, Father Knows Best, 
Circus Boy, Robin Hood, Lassie) have been produced by independent 
film companies. 

It is through the second alternative, that of film syndication, that 
the independent producer provides the station with a program service 
in competition with the network. 


2. Charges of independent producers and stations regarding option 
time 

A number of independent producers, and the manager of an unaffili- 
ated TV station, have stated before congressional committees and the 
Network Study Staff that the option- time arr angement places them 
at an unfair disadvantage in competing with networks, An organ- 
ization representing four of the independent film distributors,” the 
Association of Television Film Distributors, Inc., presented the prob- 
lem as follows: 


71 The members of the association are: Official Films, Inc., Screen Gems, Inc., Television 
Programs of America, Inc., and Ziv Television Programs, Inc. 








NETWORK BROADCASTING 345 


Regardless of which method of distribution is used, as we 
shall discuss shortly, the one basic difficulty that faces inde- 
pendent film producers and distributors is the shortage of 
facilities. The physical searcity of available television sta- 
tions is a basic factor that, in turn, sets off a chain of other 
serious restrictions. * * * 

The television industry, therefore, is not being conducted 
on normal principles of free competition. These limitations 
on free competition, however, do not result only from the 
scarcity of stations but are aggravated by restrictive prac- 
tices of the television networks which are sanctioned by the 
existing chain broadcasting rules. We will attempt to set 
before you today the background and reasons for the need 
for free competition in television. As you will see, we ask | 
for no favored treatment. We ask only for equality of 
opportunity, since we find ourselves in direct competition 
with the networks that essentially control the exhibition of 
our films. We need broadcast time in good viewing periods 
in the important cities in this country in order to induce ad- 
vertisers to pay the costs of our programs. If we cannot 
obtain time in enough important cities, we cannot afford to 
produce programs. Our needs are the same as those of the 
network that also produces some programs and distributes 
many more—but though our needs are the same, our oppor- 
tunities are not."* 


An independent station, KTTV, has testified in a similar vein. 
KTTV’s interest in the problem stems from the fact that, as an un- 
affiliated station (each of the three networks owns a station in Los 
Angeles), it relies heavily on syndicated film for its program fare. 
In part, KTTYV stated: 


In order to defray the cost of producing a good television 
film program, experience has proven that the independent 
film ceodusas or syndicator must be able to sell the program 
at a fair price in virtually all the important markets of the 
country. In order to sell the program in any particular 
market, a syndicator must find a sponsor; and there are many 
fine sponsors—national, regional, and local—who would like 
to buy a good syndicated show. If a sponsor pays a fair 
price for a high-quality program, he also wants a good time 
period. 

But in most markets all the good time periods are under 
option to a network, and are generally already occupied by 
the network. Thus, the syndicator is blocked from selling 
his program because the sponsor cannot obtain a satisfactory 
time period. Even if a time period is not currently occupied 
by the network, the advertiser is reluctant to buy the pro- 
gram because he may be dispossessed at any time by a net- 
work program. Ironically, he may even be dispossessed by 
a program sponsored by a larger competitor in his own busi- 


72 Statement to the Network Study Staff, subsequently presented by the ATFD to the 
Antitrust Subcommittee of the Committee on the Judiciary, House of Representatives 
(1956), hearings, pp. 4057-4058. 
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ness. And the station itself cannot afford to buy the syndi- 
cator’s program, since it cannot offer him a good time period 
which is guaranteed against network preemption. 

Today, the only means by which a film producer can be 
assured of time periods in a sufficient number of markets is 
to sell the program to a network, or to an advertiser who is 
able to place the program on the market. Without such a 
guaranteed release, the film producer or syndicator can now 
seldom afford to produce a series. 

It is true that a number of fine syndicated films have been 
produced for nonnetwork use and have been sold in many 
markets, but the number is steadily dwindling because of the 
restraints imposed by time options. It is no answer to say 
that independent films can obtain class B or class C time 
since the competitive network programs have automatic con- 
trol of the really valuable class A time.”* 


In July 1956, the Senate Committee on Interstate and Foreign 
Commerce addressed a letter of inquiry to a number of film syndi- 
cation organizations. One of the questions was: 


Do the option rights of the networks, in conjunction with 
their must-buy policies, operate to exclude your syndicated 
programs from the most desirable broadcast times in key 
markets? Please explain in detail. 


Replies were received from 20 film syndication organizations, some 
of which did not answer the question or expressed no opinion on it. 
NBC Television Films and CBS Television Films answered the ques- 
tion in the negative, as did one independent film organization, Music 
Corporation of America. MCA stated: 


Our own experience has been that option rights of the net- 
works, in conjunction with their must-buy policies, generally 
do not operate to exclude our syndicated programs from the 
most desirable broadcast time in key markets.” 


On the other hand, eight film syndication companies answered in the 
affirmative. Four of these were members of the Association of Tele- 
vision Film Distributors. The statements of the others were as 
follows: 


Guild Films 


te your question No. 5, we firmly believe that the answer 
to this question is in the affirmative. The reason is quite 
simple, as the networks’ option rights cover the most desir- 
able broadcast times in the key markets. Since a syndication 
program must run into high production cost if it is to be of a 
quality which will attract a maximum number of viewers, it, 
therefore, must be broadcast at a time when a maximum num- 
ber of viewers can watch it. Consequently, when a film of 
even the highest quality is broadcast at a time when a maxi- 
mum number of viewers are not likely to be watching it, it 
becomes a virtual impossibility for that film to pay off. The 


% Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), p. 1490. 
74 Tbid., p. 3084. 
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effect of this situation is gradually to eliminate the likelihood 
of producing top-quality ‘films for syndication, and ultimately 
production of films for syndication will be reduced to an 
absolute minimum or completely stopped, and fringe times 
will be left to rerun properties from the networks or to cast- 
off feature films from the feature-film studios. It isn’t a 
pretty picture for syndicators to contemplate.” 

Hal Roach Studios 

The option rights of the networks, in conjunction with 
their must-buy provisions, represent the greatest single sales 
handicap to exclude syndicated programs from the most de- 
sirable broadcast times in key markets. 

On many occasions, through our own sales organization or 
through our national syndic ation representatives, we have 
had substantial contracts offered to us subject to our securing 
acceptable time periods in specific markets, and we have had 


to forgo such contracts, due to the unavailability of suitable 
time periods.” 


National Television Association, Inc. 


The option practices of the networks obviously have an 
important effect upon the salability of syndicated programs 
in desirable broadcast time in many markets. It is difficult, 
however, to admeasure the precise degree of such influence.” 


Of particular interest is the statement of ABC Film Syndications, 
Ine. : 


Inasmuch as a television station operates only during cer- 
tain hours of each 24, the option rights of the networks, in 
conjunction with their must-buy policies, do operate to reduce 
the number of certain prime time periods which might be 
available for syndicated shows. In the 1- and 2-station mar- 
kets in the eastern time zone, this is more pronounced than in 
markets with a larger number of stations, and it has less effect 
in other time zones than in the eastern zone due to the differ- 
ence in time in the city taking the feed from the networks as 
contracted to the time at the point of origin.” 


In brief, the competitive handicap said to be suffered by the inde- 
pendent film syndicators might be outlined as follows: 

(1) Television-film series are expensive to produce. In order to 
recover the costs of production, and to make a normal profit, the 
producer-distributor must be able to sell the program series in a large 
number of markets throughout the country 

(2) In seeking nationwide exposure for the program series, the 
film syndicator faces the basic problem of a shortage of station facili- 
ties and, consequently, of available station time. This problem is 
said to be aggravated by the fact that the syndicator does not have 
access to the prime viewing hours on network-affiliated stations, be- 
cause these are under option to one or more networks. 


% Tbid., p. 3066. 
® Tbid., p. 3089. 


7 Tbid., p. 3114. For the additional views on this subject of Ely Landau, president of 
NTA, see ibid., p. 2693. 


78 Thid., p. 3090. 
97927—58——24 
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(3) Option time works to the competitive disadvantage of the film 
syndicator in two ways: (a) Option-time hours may not be available 
since they are already occupied by a network program series, over 
which the station has only limited rights of cancellation ; (6) even 
if option-time hours are available, the advertiser may be reluctant to 
place the series in option time since it can be preempted by the network 
on 56 days’ notice. 

(4) Because the advertiser interested in purchasing a syndicated 
film cannot gain access to prime evening hours, when the largest audi- 
ences are available, he cannot afford to pay a high price for the 
syndicated program. The producer-distributor must, therefore, 
either (a) sell the program at a loss, or (6) produce less expensive 
series, which are noncompetitive with many of the program offerings 
of the networks. 

(5) Even outside of option time, the film syndicator faces competi- 
tion from the network during some of the more desirable evening 
hours. This time must also be used by the station for broadcasting its 
local news, weather, and sports programs. 

(6) As a result of these handicaps, the independent film producers 
state that they have been obliged to reduce sharply the number of pro- 
gram series intended for first-run syndication. 


3. Evaluation 


It is clear that film syndicators are placed at a disadvantage in 
competition with networks. This was recognized by the Commission 
at the time the option-time rules were promulgated. The significant 
questions are: (a) How serious, in fact, is the disadvantage of the 
independent film producers; and (4) to what extent does this disad- 
vantage result from the time-option system ? 

(a) Statistical evidence on exposure of syndicated programs.—The 
interested parties have presented much argumentation, bolstered in 
part by statistical evidence, purporting to prove or disprove the con- 
tention that there is insufficient time available for the sale of syn- 
dicated film programs. The arguments are too numerous to be re- 

eated here, and much of the statistical evidence is fragmentary or 
immaterial. The best available evidence will be summarized, after 
which the various arguments raised pro and con will be considered 
briefly. 

As has been seen, the TV station questionnaire of the Network 
Study Staff provides a valuable profile of station programing during 
a representative or composite week. The data show that an appre- 
ciable proportion of the total program time of commercial TV sta- 
tions in the United States is devoted to syndicated or feature film 
programs (13.5 and 16 percent of the total program hours). During 
the most important time segment of the day, the 6-11 p. m. period, 
the use of syndicated film and feature film differs markedly between 
option time and nonoption time. Thus, for all stations, only 15.4 
percent of the evening option hours were devoted to syndicated film 
and 2.1 percent to feature-film programs. Network programs ac- 
counted for 77.8 percent of the total during these hours. In the non- 
option hours of the evening, the percentages for syndicated and fea- 
ture film are 29.2 and 14.5 percent, respectively, while networks oc- 
cupy 29.6 percent of the total. The comparisons are more striking 
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when the basic affiliates of CBS and NBC are considered, as the follow- 
ing tabulation indicates: 


TaBLE 30.—Percentage of programing from different sources during 6 to 11 p. m. 
for CBS and NBC basic stations 

















[Percent] 
it it Eevee i Li 

| Option} Non- Option; Non- 
| time option | Total time option | Tots] 

time time 
oo ey eg 

CBS basics: || NBC basics: 

Syndicated film......| 80 31.4 | 17.6 Syndicated film_____- 4.5 37.4 | 17.6 
Feature film. -_-_.- 4 6.6 3.0 || Feature film. __._._-- . 8.7 4.0 
Other film. -- adtal «} 4 +2 || ee Ere 5 2 
Local live programs..| 1.6 17.9 8.3 | Local live programs - 1.1 25.3 10.8 
Network programs...| 89.9 43.7 | 70.9 | Network programs...| 93.7 | 28.1 67.4 
Oesestaaedcde | ™ 100. 100.0 | 100.0 Teens Lk. ed Leed 100. 0 100.0 | 100.0 


| mm 


Source: FCC Network Study TV Station Questionnaire. 


For example, among CBS basic stations, 8 percent of the evening 
option hours are devoted to syndicated film programs and 89.9 percent 
to network programs. In nonoption hours, the proportions are 31.4 
and 43.7 percent, respectively. 

Similar results are found when stations in the top 100 markets of 
the United States are considered. 


TABLE 31.—Percentage of programing from different sources during 6 to 11 p. m. 


segment, according to market rank of station 





























[Percent] 
Total 
| Option | Nonoption Total Inde- affiliated 
time time | affiliated pendent | and inde- 
stations stations pendent 
stations 
1 to 25 markets (84 stations): 
Syndicated film -- me 6.5 33.8 18. 2 31.3 20. 4 
Feature film_- 1.4 | 11.9 5.9 35.1 10.7 
Other film. --==-| -2] a .4 1.1 -5 
Local live programs - - 1.9 21.6 10.3 32.1 14.0 
Network programs. . - bee 90.0 32.0 65. 2 -4 54.4 
Total 100.0 100.0 | 100.0 | 100.0 100.0 
26 to 50 markets (54 stations): 
Syndicated film - - - BL A | 9.0 33. 2 RO Fil sii elit 20.3 
Feature film. , -| 1.1 8.9 $B ha ahiwnnnescy 5.1 
Other film. aa .5 Se hike hes a 
Local live programs. ; ; -| 2.2 20.5 OT Osis 5 5553.58 10.1 
Network programs. 87.6 36.9 | ae eee 64.3 
—— 
Total_..._. 100.0 100.0 100.0 (') 100.0 
51 to 100 markets (102 st 0" apd 
Syndicated film - : | 14. 4 | 28.5 20.2 36.6 20.8 
Feature film cm 1.5 11.6 5.7 12.0 5.9 
Other film ‘es 1.0 .6 | 2.2 .6 
Local live programs.- -.- --- | 3.3 23.9 11.7 23.2 12.2 
Network programs_- -- Lbaantenr ti 80. 6 35.0 61.8 2 26.0 60.5 
Total. fe 100. 0 100. 0 100.0 100. 0 100. 0 


1 Data are not shown as only 2 stations are in this group. 
Two UHF independents located in 2-station markets with 1 V and 1 U received 


2 Data are for 4 stations. 
network programing on a per-program basis. 








Source: FCC network study TV station questionnaire. 
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Thus, in the top 50 markets of the United States, only 7.5 percent of 
the evening option hours of network-affiliated stations are devoted to 
syndicated film programs, while 88.9 percent are occupied by network 
programs. In nonoption hours, the percentages are 33.6 percent and 
34 percent. As might be expected, among affiliated stations the pro- 
portion of syndicated film programs is higher in evening option hours 
in the smaller markets (51-100), that are ordered for fewer network 
programs. 

The foregoing tables clearly demonstrate two points: (1) That syn- 
dicated film programs occupy a very small proportion of the evening 
option time of network-affiliated stations, particularly in the more 
important markets; (2) that there is a significant difference between 
option time and nonoption time in the proportion of syndicated film 
programs carried by affiliated stations. As such, however, the data 
do not prove that option time is the cause of the differences noted; for 
instance, a large part of the difference between option and nonoption 
time is undoubtedly attributable to the fact that the networks did 
not program during all of the nonoption evening hours. For example, 
on weekdays, NBC was not programing between 6 and 7:30 p. m., 
“astern standard time, and CBS was not programing between 6 and 
6:45 p.m. and between 7 and 7:30 p.m. Nevertheless, the data do 
indicate that syndicated film programs have a very limited exposure, 
during the most desirable evening hours, on the more important TV 
stations in the United States. 

KTTYV based its position in part on a survey, referred to previously, 
of the programing of NBC and CBS stations in 40 principal markets 
in which each of the network-affiliated stations was on the must-buy 
list. It found that during the evening option hours of 7:30 to 10:30 
p. m., 96.3 percent of the time was “saturated” by network programs, 
leaving only 3.7 percent available for local and film programs.” As 
previously mentioned, CBS has taken the position in rebuttal that 
it— 

has been unable to understand the significance of the data 

derived from this study—done as it was in a carefully se- 

lected group of cities for carefully selected hours of the day © 
and also that— 


these figures merely reflected the degree of station clearance 
of network programs on certain CBS and NBC affiliated sta- 
tions during the evening option hours. They did not show 
the extent to which this clearance was granted by the com- 
pulsion of the option-time requirement, which CBS then 
understood to be the principal focus of KTTV. 


The figures of KTTYV are clearly of significance in indicating that 
the overwhelming proportion of evening option-time hours are occu- 
pied by network programs on affiliated stations in the principal mar- 
kets of the United States. They do not, as CBS indicates, demon- 
strate that this situation is necessarily the result of option time. 


*Tbid., p. 1526. The same data were cited in the presentation of the Association of 
Television Film Distributors. 


“°° CBS Memorandum Concerning the Statement of Richard A. Moore, p. 4. 


“1 Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), p. 3136. 
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Networks and their affiliates have also taken the position that 
independently produced programs are given “amp le and desirable 
time for exposure.” * Individual affiliates have testified with respect 
to various syndicated-film programs carried during class A time, 
including some in option time.’ It has been pointed out that class 
B and class C time are also available to the independent film distribu- 
tor, and that there are independent stations (without option time) 
serving 43.2 percent of the television homes in the United States.** 
The data with respect to individual station programing are too frag- 
mentary to substitute for the systematic material presented above. 
While it is true that relatively more time is devoted to syndicated 
film programs in class B and class C time periods, these periods, as 
their designation implies, are less desirable to the advertiser. The 
independent stations in the top markets of the United States are 
important outlets for film programing, but the number of such inde- 
pendents is not sufficient to support quality film programing, and thus, 
there is a need for desirable time clearances on affiliated stations in 
many United States markets. 

Lineups of “ordered” and “cleared” stations for various syndicated 
film programs have also been presented by the networks as evidence 
of the fact that substantial numbers of stations can be cleared in class 
A time, including the 7:30 to 10:30 p. m. segment. For example, a 
survey of the Television Bureau of Advertising was cited to illustrate 
that various regional or national advertisers ‘had been able to clear 
all, or almost all, of the stations ordered in class A time. The orders 
for individual sponsors ranged from 10 to 56 markets.** The Socony 
Mobil Theater was ordered and cleared in 56 markets, while the 
Rosemary Clooney Show is being carried on 54 stations, 80 percent 
of which are carrying it beween 7:30 and 10.30 p. m.* Such data 
must be interpreted with a number of qualifications, however. Among 
the things that must be known are: on which stations (VHF or UHF, 
affiliated or independent) in each market the program was carried; 
how important were the markets that were cleared; was the program 
carried in option time or nonoption time on each station; were the 
eich providing a commercial program service to the station at 
that time, ete.? Thus, KTTV pointed out in rebuttal that only 2 
of the 51 markets in which the Rosemary Clooney Show Lear 
were in the top 100, and that, for the Socony Mobil Theater, only 20 
out of the 56 markets were in the top 100, only 14 stations carrying 
the program were CBS or NBC primary affiliates in the top. 100 
markets, and only 3 of these carried the program in option time.™ 
K'TTV has also stated that the term “ordered” has a different mean- 
ing for syndicated film programs sold on a spot basis than for network 
programs. According to KTTYV, the spot program is not “ordered” 
on a particular station unless the station has submitted a satisfactory 


82 CBS Network Practices, p. 119. 

*?Cf. the hearings before the Committee on Interstate and Foreign Commerce, U. S. 
Senate (1956), pp. 2542, 2743, 2779-2780, 2783, 2818. 

* CBS Network Practices, pp. 119-121; see also hearings before the Committee on 
Interstate and Foreign Commerce, U. S. Senate (1956), pp. 2585, 2662, 2671. 

*S Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(19% 56), pp. 2922-2923. 

‘CBS Memorandum C oncerning the Statement of Richard A. Moore, p. 18. For other 

data, see pp. 20—21. 


‘7 Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), pp. 2908-2909. 
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time period in response to the initial request of the advertiser. It 
would be useful to know, therefore, how many additional markets 
desired by the advertiser were not ordered because satisfactory time 
was not available. Another relevant question is the extent to which 
spot programs may never be exposed to the public because an adequate 
lineup of stations canot be ordered. The clearance material described 
above is only of limited significance, taken by itself. 

With respect to the first question—how serious is the competitive 
handicap suffered by film syndicators—the ree of available evi- 
dence points strongly to the conclusion that syndicated film programs 
have been able to obtain only very limited access to the most desirable 
time periods in the major markets of the United States. It remains 
to be seen whether, or to what extent, this situation can be attributed to 
the effects of option time. 

(6) Effect of option time.—This question can be answered in terms 
of the material that has already been presented. The basic problem 
confronting the film syndicators is, iindoubeedy, the shortage of tele- 
vision facilities. Given the present facilities, and the present system of 
network telecasting, affiliated stations have close ties with the networks 
and strong economic reasons for carrying a large schedule of network 
programs. All stations carry some syndicated film programs, fre- 
quently including one or several during hours nominally subject to the 
network option. Option time is only a limited clearance tool, and 
other factors are, in the aggregate, more important in the station’s 
decision with respect to program choices. When a station is carrying 
a nonnetwork program in option time, it may sometimes give a firm 
contract to the advertiser and refuse to clear for a subsequent network 
order. This having been said, it remains true that option time does 
have the effect of making stations more willing to clear for network 
programs, to the detriment of competing program sources such as the 
independent film producers. A part of the restricted access of syndi- 
cated film programs to the most desirable viewing hours must be 
attributed to the system of time options. 

Some stations have taken the position that nonnetwork programs are 
not carried in greater number bceause of their low public acceptance.* 
Much contradictory and inconclusive evidence with respect to their 
respective ratings of network and syndicated film programs has been 
advanced by the various parties in interest.*° This evidence need not 
be examined here. It can probably be agreed that a number of syndi- 
cated film programs (Highway Patrol, Waterfront, Science Fiction 
Theatre, etc.) have enjoyed high audience ratings. At least some of 
them are of a quality that would permit them to compete, for audience 
attention, with many network programs. Even if this were not the 
case, it might only indicate that independent film producers were un- 
able to afford the more expensive budgets of network programs be- 
cause of their more restricted opportunity to gain access to prime 
evening hours. The networks have often emphasized that they have 
no monopoly over the programing talent available in the United 
States. The fact that independent film companies produce a number 
of programs accepted for broadcasting on the networks is sufficient evi- 


8 Cf. the testimony of Donald W. Thornburgh, president, WCAU-TYV, ibid. p. 2609. 
8° Those interested in pursuing this subject should consult: Ibid., pp. 1488, 1536, 2704— 


2705, 2926-2927; CBS Memorandum Concerning the Statement of Richard A. Moore, 
pp. 6-8 ; NBC Statement of Facts, pp. 28-29. 
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dence that programs equal in quality to network programs could be 
produced by them for syndication if the market situation permitted. 
While the unfavorable market situation is not due primarily to option 
time, undoubtedly option time is a significant factor. 

(c) Syndicators’ “need” for option time—Both CBS and NBC 
have partly defended their use of option time on the grounds that the 
network service provided to stations is basically different from the 
business of film syndicators. NBC has pointed out that film syndica- 
tors do not: 


Provide stations with a regular daily schedule of morn- 
ing, afternoon, and evening programing, furnished over na- 
tionwide interconnection for simultaneous broadcast ; 

Undertake on behalf of a nationwide aggregate of sta- 
tions, to sell such programs in specified time periods and to 
share the sales revenue with the stations; 

Furnish stations with a varied and balanced program serv- 
ice, including news, special event coverage, sports, public af- 
fairs, and cultural presentations at their own cost ; 

Maintain any continuing operating relationship with sta- 
tions.*° 


Similarly, CBS has stated: 


A network offers a full and balanced schedule of both live 
and film programs and of both entertainment and nonenter- 
tainment nature.** 

A network, to survive, must offer this kind of rounded 
overall schedule and, as has been described, it must, in order 
to perform its functions for the public, the stations and the 
advertiser, provide an effective composition of the weekly 
programing schedule. 

It must be able to give a network advertiser some assur- 
ance of reasonably complete nationwide coverage on the basis 
of a single order. 

It must, because of the importance to advertisers of pro- 
gram sequence (see pp. 83 to 85 of this memorandum), be 
able to provide him with assurance, in general, of where the 
program he sponsors will be broadcast in relation to pro- 
grams which precede it, and follow it, and to programs with 
which it will compete. 

A network must maintain an organization to experiment, 
create, and produce; it must amortize the cost of major pro- 
grams over many markets; it must schedule them for maxi- 
mum circulation. 

It must, in order to attract the ablest writers, producers, 
and performers, make long-term commitments, and it must 
plan a reservoir of programs for the future in order to assure 
the maintenance of a high quality, continuous schedule. 

A network must deliver simultaneity for national news 
and public affairs programs, for sports events, for entertain- 


® NBC Statement of Facts, p. 17. 

*% For the contrast between the programing of film syndicates, on the one hand, and net- 
works on the other, see the recent articles in the New York Times and the New York Post, 
cited at footnote 1, p. 99 of this memorandum. 
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ment programs in which the live and spontaneous element is 
essential, and for fiexibility in scheduling simultaneous ad- 
vertising messages. 

A network creates, promotes, and sells a national adver- 
tising medium. 

Film syndicators and national spot advertisers may, in 
a limited way, perform some of these functions. But none 
must perform all, and none does so.*” 


It is correct that the networks provide a broader and more varied 
programing service than film syndicators furnish. This is one reason 
why the network service is so highly valued by affiliated stations, 
Most film syndicators deal only with individual stations and with 

each station only on an occasional basis. It does not necessarily 
follow, however, that “option time does not fit the syndication opera- 
tion,” as NBC avers.” Whether or not option time is “necessary” or 
“essential” to networking is discussed below. Basically, option time 
is an arrangement designed to facilitate the clearance of programs. 
Simultaneous exposure vot a program on a nationwide basis is not 
a necessary feature of the syndication operation, and in this respect 
the network’s “need” for option time may be different from that of 
the independent film producer. In other respects, however, the dif- 
ference is less clear. To the extent that a system of time options 
is effective in persuading stations to accept programs during the 
most desirable time periods, the operations of film syndicators would 
benefit from having the right to exercise these options. National, 
regional, or local advertisers seeking to place syndicated film pro- 
grams on one or a group of stations would be able to clear the pro- 
gram with greater facility. They would also have greater assur- 
ance that the program would not be preempted once it had been ac- 
cepted as a result ‘of the rec apture of the time period by the network. 
Conversely, the competitive position of these advertisers, and of the 
independent film producers, is adversely affected if they are unable 
to obtain access to stations during desirable time periods because 
these periods are under option to networks and to competing adver- 
tisers using network television. Apart from programs requiring 
simultaneous nationwide exposure, it is not evident that the “need” 
of the network for time options on behalf of its national advertisers 
is significantly different in kind from that of the film producer on 
behalf of the national, regional, or local advertisers that purchase 
his program directly or through a local station. 

(d) Supply of syndicated film .—As an independent station relying 
heavily on film programs, KTTV has expressed concern that the sup- 
ply of syndicated programs will be cut off or shar ply restricted as a 
result of the networks’ option time and “must buy” practices. ‘The 
ATED has similarly charged that this program source is “slowly but 
surely disappearing as a result of increased network monopolization 
of prime time.” In the ensuing debate between KTTV and CBS, 
contradictory evidence has been produced, and disputed, concerning 
this question of the availability of syndicated film.** This is a difficult 





% CBS, Network Practices, pp. 111-112. 
% NBC, Statement of Facts, pp. 17-18. 
% Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Represen aiives (1956), p. 4065. 
* Cf. the hearings before the Committee on Interstate and Foreign Commerce, U. 8. 
Senate (1956). pp. 2910-2914 and 3141-3142, and CBS Network Practices, pp. 113-118. 
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issue on which to get objective evidence, since it turns in part on the 
future plans and intentions of the independent film companies, as well 
as on the reasons behind these plans deli intentions. Perhaps the most 
significant. evidence has been gathered by the Senate Interstate and 
Foreign Commerce Committee through its letter of inquiry of July 
30, 1956, addressed to certain film syndication organizations. The 
letter included the following question : 


As a result of the difficulties occasioned by these practices 
[option time and “must buy”], has your company tended to 
concentrate on the production of pictures for national sale, 


reducing the number of programs to be offered strictly on a 
syndicated basis ? 


Of the 15 companies whose answers were pertinent to this question, 
only the 3 network film syndication organizations and the Music 
Corporation of America answered in the negative. The other 11 
answers were in the affirmative, although in 4 cases the reluctance to 
embark on film syndication was not attributed specifically to option 
time and “must buy.” 

The Senate committee also asked for a comparison of the number 
of first-run series offered exclusively for syndication next fall with 
the number in the broadcast years beginning September 1954 and 
1955. There may be some ambiguity over what constitutes the first 
run of a series, and some of the organizations’ plans for the forth- 
coming season were not crystallized. Of the 15 companies whose 
answers were pertinent to this question, however, only 1 indicated a 
larger number of first-run series being offered for syndication in the 
fall of 1956 than in the higher of the 2 years 1954 or 1955. In the 
majority of cases, the number of first-run series offered for syndica- 
tion in the fall of 1956 was lower than in 1955 or 1954.°° There are 
other reasons for this situation, among them: the relatively greater 
attractiveness of direct sale to a network or network advertiser; the 
volume of syndicated film appearing in the market on a rerun basis 
after network exposure; and the heavy influx of feature film pro- 
grams. The 1957 season appears to have been a more favorable one 
for the san ‘tion of new syndicated programing. But there is no 
reason to doubt that option time has tended to discourage the intro- 
duction of new syndicated programs, as the syndicators aver. 

(e) Summary.—In summary, it appears that independent film pro- 
ducers and distributors are at a substantial disadvantage in their com- 
petition with the networks. Syndicated film programs have only 
limited exposure in prime time in the larger markets of the United 
States. This situation is due in part to the time option system. In 
most respects, the syndicators’ need for option time is essentially the 
same as that of the networks. Because of option time and other con- 
siderations, it appears that fewer new programs are being offered for 
syndication than in the past. There is some basis for the concern that 
the supply of programs directly to stations from this source is being 
reduced. 

(f) Feature filn.—All of the foregoing has been concerned with 
the problem of syndicated film programs—programs produced spe- 


* Hearings before the Committee on Interstate and Foreign Commerce, U. § 


. Senate 
(1956), pp. 3064-3114. 
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cifically for television. Until the recent past, feature film programs 
were less directly competitive with network programs. No com- 
plaints have been received on behalf of the distributors of these pro- 
grams. Feature films did not have wide audience appeal, and were 
consigned primarily to “fringe” time periods (early in the evening or 
on a late evening show). In the past 2 years, however, the major 
motion-picture companies have been releasing their backlog of pre- 
1948 movies for television use. Some post-1948 films also have been re- 
leased for sale to stations. Some of these film series have met with 
considerable success, outrating all network programs when carried 
on independent stations in competition with them. As these film 
series are offered to television stations in increased volume, the prob- 
lem of option time may be posed in connection with them as well. 

Exposure in prime time is not necessary, contrary to the case of 
syndicated film, in order to recover the initial investment of the 
producer. On the other hand, these programs have a substantial 
market value, and the station or advertiser purchasing the film series 
may have a strong financial incentive to broadcast it during the most 
desirable viewing hours. Since each film is of considerable length 
(e. g., 60-90 minutes) it is obvious that an affiliated station cannot 
carry the program during option time hours without seriously dis- 
rupting the network schedule. So far, network affiliates have, for the 
most part, scheduled these programs late in the evening, outside of 
option time, when the maximum audience is not available. If a 
strong demand should develop on the part of spot advertisers or af- 
filiated stations for the placement of feature film programs in prime 
viewing hours, the competitive restrictions inherent in the option 
time system might be accentuated. At the same time, feature film 
programs are becoming more competitive with syndicated film offer- 
ings. Some of the reluctance of independent film producers to enter 
into new syndication ventures is undoubtedly due to the growth of 
feature film programing. 


C. STATION REPRESENTATIVES 


1. Relationship with the networks 


The network competes with independent film companies in its ca- 
pacity as program producer and supplier. In its capacity as sales- 
man of station time, the network competes with independent station 
representatives, also known as national sales or spot sales organiza- 
tions. The revenue from network time sales is divided between the 
network and its affiliated stations on the basis of compensation ar- 
‘angements described elsewhere in this report.®? On nonnetwork time 
sales to national and regional advertisers, the station pays a com- 
mission—generally ranging between 5 percent and 15 percent—to 
the spot sales organization that represent it. Sales to local adver- 
tisers are generally handled by the sales staff of the station. 

The CBS and NBC networks have also established spot sales organ- 
izations of their own, to represent their owned and operated stations 
and a number of network-affiliated stations. This phase of network 
activity is considered elsewhere in this study.** The issue to be 


7 See ch. 8. 
8 See ch. 10. 
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examined here is how option time affects the competition between 
networks and independent salesmen of station time. 

The networking system, including option time, appears to affect the 
business interests of the spot sales representatives in 2 different ways, 
1 complementary and the other competitive. On the one hand, a sub- 
stantial proportion of the station’s revenue, and of the commissions 
paid to its national representative, come from the sale of spot an- 
nouncements adjacent to, or during the station breaks in network pro- 
grams. National spot business, to a considerable extent, is attracted 
to the station because it broadcasts network programs. The 8-, 20-, 
30-, or 60-second announcements associated with popular network 
programs, particularly during the evening time periods, often con- 
stitute the easiest and most profitable national spot sales. To the 
extent, therefore, that option time assists the networks in building 
and maintaining a schedule of popular programs, it may be said to 
benefit the independent station representatives as well. In this re- 
spect, the interests of the two groups are complementary.” 

On the other hand, the national, regional, or local sale of program 
time periods (mostly of 30 or 60 minutes) is in direct competition 
with network sales. As network programing has expanded to en- 
compass the more desirable viewing hours, the time available to the 
station—and the national representative—for program sales to non- 
network advertisers has been correspondingly reduced. To the extent 
that option time gives the networks the right of way in the sale of 
desirable time periods, the competitive opportunities of the inde- 
pendent sales organizations are adversely affected. In this respect, the 
situation of the national representative and of the independent film 
producer and supplier is identical. At least some of the time periods 
removed (in effect) from nonnetwork sales through the time-option 
arrangements might otherwise be occupied by programs supplied by 
independent program organizations; on the sales of these programs to 
national or regional advertisers, the station representatives would re- 
ceive a sales commission. 





2. Charges of national station representatives 

None of the station representative organizations has publicly taken 
a position with respect to option time. In part, this may result from 
the mixed impact—both complementary and competitive—of option 
time on their operations. In part, it may also be due to the fact that 
these organizations are employed as representatives by stations which, 
on the whole, clearly feel that option time and the overall network sys- 
tem operate to their advantage. In a presentation before the Net- 
work Study Staff, however, the members of the Station Representa- 
tives Association (an industry trade association representing most of 
the leading organizations) strongly criticized option time as a com- 
petitive restraint. 

In its questionnaire to the station representative organizations, 
the Network Study Staff asked the following question : 


In your opinion should the “option-time” rule: 

(a) Bekept intact? 

(6) Be modified? If so, in what way? 

Specify reasons for your opinion in (a) or (0) above. 


*® For a fuller discussion of this point, see CBS Network Practices, pp. 14-16. 
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The question was answered by 25 organizations. The NBC and CBS 
spot sales organizations defended the option-time arrangements of 
their parent companies. The remaining 23 responses were divided as 
follows: 6 favored continuation of the present option-time rule with- 
out change; 1 favored a few more hours of station time each week; 
3 favored a modification of the rule with respect to the network’s 
right to recapture a time period on 56 days’ notice; 15 favored a sub- 
stantial revision of the option time rule. 

The following quotation from 1 of the responses may be taken as 
representative of the 6 companies that desired no change in the option 
time rule: 


Good network programing is very important to the tele- 
vision station and unless there is option time where the net- 
work can be guaranteed of delivery time for a national 
advertiser or by the same token where the station can deliver 
guaranteed time to the local or spot advertiser, it would be an 
impossible situation. 

In my opinion, although the present rules may not fit every 
case, I think they are just about as good as they could pos- 
sibly be made. The rules on most of the stations we represent 
are not 100 percent rigid because on most of our stations the 
station and the network work out compromises in exchange 
of network time for local time which keeps everybody happy. 
A great many of our stations do not carry certain of the net- 
work shows in network time because they have the time sold 
to a local advertiser. Ordinarily when a compromise like 
this is made between a network and the station, the station 
gives the network advertiser another time for a kinescope. 


The three companies which favored a change with respect to the 
network’s right to recapture a time period on 56 days’ notice felt that 
a longer time period—either 13 weeks or the duration of the station’s 
commitment to the nonnetwork advertiser—was necessary to give 
nonnetwork advertisers greater protection against preemption. 

Ten of the 13 companies favoring a substantial revision in the 
option time rule submitted identical responses to this question. The 
other three companies favored more nonoption time through some 
arrangement or other. The statement of the 10 companies is as 


follows: 


We feel that the network regulations, originally promul- 
gated by the FCC for radio, need a thorough overhauling for 
TV. 

Some regulatory device is needed to break up the multiple 
hour blocks of solid network programing at the best times of 
day. Present regulations governing option time reserve the 
best hours of the day for one class of advertiser and deny 
access to others: local, regional, and national spot adver- 
tisers. We do not believe that present network practices, 
which relegate local, regional, and national nonnetwork ad- 
vertisers to inferior times of day, reflect the goals the FCC 
had in mind when it formulated the existing network regu- 
lations. 

Some regulatory device is needed to strengthen affiliates in 
their ability to say “No” to a network when a network wants 
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to invade nonoption hours. At present a network’s request 
for station time (i. e., nonoption time) is tantamount to a 
command. To most stations on most occasions such a request 
is unrefusable, with the result that network use of the time 
of most affiliates far exceeds the amount under option. 
Without regulatory support affiliates are not in a position to 
deny network usurpation of time, because their affiliation 
is at stake when they do so. Independence of operation and 
individualization of programing are the very qualities the 
FCC says it is looking for in applicants. The present net- 
work-afliliate relationship makes a travesty of competitive 
hearings in which the FCC requires applicants to demon- 
strate their independence and initiative. 


These 10 companies advocated either the abolition of option time or 
a major revision described below. After submitting the proposed re- 
vision, the statement concluded : 


If this proposal, or some reasonable modification of it, 
were adopted, all advertisers could have access to audiences 
of every composition and magnitude. This, all but network 
advertisers are now denied. The limitation on the total 
amount of time which a licensee may block-book through a 
network, or networks, would provide time for local and film 
programing and for the degree of individualization and 
localization of programing which most applicants told the 
FCC they would perform if granted a license. 

3. Evaluation 

For reasons that have been stated above in discussing the charges 
of independent program producers, there is no ground for doubting 
that option time has placed the station representatives at a disad- 
vantage in their competition with the networks for the sale of pro- 
gram time periods. 

It is difficult to quantify the impact that option time may have had 
on the operations of the station representatives. The volume of na- 
tional spot time sales has grown rapidly over the past 5 or 6 years; 
in fact, the growth has been very similar to that of network television 
time sales over the same period. Between 1950 and 1955, or between 
1953 and 1955, the rate of increase of the two series has been almost 
identical as indicated by the figures in the following table: 


TABLE 32.—Network, national and regional, and local time sales, 1950-55 


(Thousands of dollars} 


, National 
Year | Total time Network and Local time 
sales time sales regional sales 


| | time sales 


1950. $90, 629 | $35, 210 | $25, 034 $30, 385 


1951 208, 595 | 97, 558 | 59, 733 51, 304 
1952__ a 283, 070 | 137, 664 | 80, 235 65, 171 
1953. 384, 692 171, 900 | 124, 318 88, 474 
1954 538, 122 241, 225 176, 766 120, 131 
1955 681, 123 308, 944 222, 470 149, 709 


! Before commissions. 


Source: FCC Report Form 324. 
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This does not suggest that network option time has not been a handi- 
cap to the station representatives, for the volume of spot sales could 
presumably have been larger had option time not been in effect. It is 
evident, however, that the time-option system has not prevented 
national spot business from expanding considerably. 


D. NONNETWORK ADVERTISERS 


1. Charges of ATFD and KTTV 

A part of the criticism of option time is based on its alleged effect 
on the ability of nonnetwork television advertisers to compete with 
those using network television. The ATFD presentation cites the 
hy pothetical example of a local bakery in competition in its local area, 
with one or more national bakeries using network TV. The local 
baker is assumed to be able to compete with the national bakeries with 
respect to labor, rent, transportation, and all other costs, save one— 
television advertising. In order to compete in this field, the local 
advertiser must be able: (a) to buy a program of equal quality to that 
of the network advertiser at a price that he can afford (i. e., a syndi- 
cated film program), and (2) to gain access to a desirable time period 
in which to expose his advertising message. On the basis of reasons 
that have already been described, the ATFD concludes that option 
time makes it difficult, if not impossible, for the local advertiser to 
compete effectively. Although the issue has been framed in terms of 
local or regional advertisers, it is equally relevant to national adver- 
tisers using spot television in competition with those on a network. 

KTTYV has also charged that the reservation of the most desirable 
time periods for network advertisers reduces the nonnetwork adver- 
tiser to the status of a “second-class citizen.” Witness the following 
statement: 


We have pointed out that the prime evening hours are the 
most valuable for the purposes of TV advertising, and it is 
apparent that both major networks and the 18 top network 
advertisers agree with this conclusion. But those are exactly 
the hours which the station cannot sell to a local or regional 
advertiser or to a national advertiser who has his own pro- 
gram, because that advertiser can be dispossessed at any time 
by a network advertiser pursuant to the time-option agree- 
ments. The inevitable and actual result is that the nonnet- 
work advertiser is made a second-class citizen who, at the very 
most, can only find exposure on T'V in less desirable time than 
his larger competitors.” 

. Network reply 
The CBS rebuttal consists essentially of three points. The first is 


that national advertising may be of benefit to the local merchant. CBS 
has stated: 


More and more national advertisers and national manufac- 
turers are owning and controlling their own distribution, as 
I mentioned this morning, and more and more they are em- 


1Cf. hearings before the Antitrust Subcommittee of the Committee on the Judiciary, 
House of Representatives (1956), p. 4058. 

2 Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), pp. 1494-1495. 
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barking upon broad national selling programs, where, in 
effect, they are preselling the customer for the local merchant 
in whatever community he might be in. 

And so you can’t look at the network or national program 
as being something apart from the local community. * * * 
So that when we s say the local advertiser is getting frozen out, 
or he might get frozen out, you have got to look at it not only 
in terms of how much local business he places on the station, 
but how much local advertising is done on a national basis for 
his benefit because of the nationally advertised brands.* 


The second point is that, in the case of competitive local manufacturers, 
there is ample time available on stations. This is said to arise in two 
ways: Time is available during option hours because of limitations on 
the time-option arrangements (e. g., straddle programs, daylight-sav- 
ing time changes) ; and desirable time periods outside of option hours 
are also available to nonnetwork advertisers. Third, it is pointed out 
that some national advertisers who use spot rather than network TV 
do so by choice rather than an inability to find desirable time on the 
network. The rapid growth of national one advertising (see table 32, 
above) is cited as evidence that the alleged restrictions are not ham- 
pering the nonnetwork advertisers.‘ 

3. Evaluation 


(a) Competitive versus complementary advertising—As usual, 
there is some evidence to support both points of view. CBS is correct 
in pointing out that some national advertising on the network assists 
rather than competes with the local businessman. The business of 
local food stores, appliance dealers, and automobile dealers, for ex- 
ample, is likely to benefit from network advertising by national food 
manufacturers, appliance manufacturers, and so forth. Some local 
businesses advertising on TV, such as banks, utilities, amusement 
centers, are likely to be unaffected by most network advertising. Some 
local manufacturers (e. g., of soft drinks and food products) are in 
direct competition with network advertisers. As can be seen from 
table 33, advertisers of food and dairy products are an important 
group of local advertisers. In general, however, it is unlikely that the 
“competitive” advertisers represent a majority of the local advertisers 
using television. The problem of competitive access becomes more im- 
port: ant, however, as the issue is broadened to include regional and 
national advertisers, many of whom are clearly in competition with 
network advertisers. The fact that some of these regional or national 
spot advertisers may not be using network TV by choice would seem 
to be irrelevant. It may be that “net work advertising, which includes 
the requirement that a minimum or basic network be ‘purchased, is un- 
suitable because of the marketing pattern of the advertiser. Similarly, 
the time available on the network may not be suitable to the product 
being advertised. Through option time, a national advertiser who de- 
sires to use network TV, or who is ina position to use network TV, has 
in effect a priority claim on some of the most desirable time periods 
of the day. This places those advertisers—national, regional, or 


3 Ibid., p. 2193. 


*Ibid., p. 2193 ; CBS Network Practices, pp. 125-126; CBS Memorandum Concerning the 
Statement of Richard A. Moore, pp. 28-31. 
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local—who are unable or unwilling to use network television at a 
competitive disadvantage. 


TABLE 33.—Relative importance of different classes of local advertisers; 
April 1956 


Percent of 
stations 
reporting 
specified 
Class of local advertiser class as Rank ? 
among the 3 
most impor- 
| tant of all 
|classes of local 
| advertisers | 


(1) (2) (3) 


Other retail stores (hardware, jewelry, bakery, furniture, beauticians, florist, etc.) 
(excludes food and department stores) | 58. 


5 l 
Food and dairy products 42.1 2 
Utilities and services (gas, electric, telephone, laundries, real estate, gasoline | 
stations, plumbers, opticians, etc.) | 39. 2 3 
Automobile dealers (new and used-car dealers, repair shops) 36.9 4 
Banks, insurance, other financial institutions 22.3 5 
4 ppliance and set dealers gest 19.2 6 
Department stores (including clothing stores) 17.2 7 
Miscellaneous -_ _. | 16.4 8 
Beer, ale, wine_-- 15.6 9 
Food stores 13.3 10 
Soft drinks. - 8.5 | 1] 
Local manufacturing - - - 6.4 12 
Amusements, entertainment, sports _- 2.6 13 
Hotels and restaurants. -- a 1.0 14 
Travel and transport. oe 15 


! Based on reports from 390 stations 
? Local advertisers were ranked by the station according to the billings for the month of April 1956 


Source: FCC Network Study TV Station Questionnaire. 


In view of the importance of television advertising to the commer- 
cial success of many products, this competitive disadvantage is po- 
tentially a serious one. On the other hand, it is again necessary to 
place the problem in its proper perspective. While option time “has 
some effect in giving network advertisers the “right-of-way” in desir- 
able time per iods, it is not uniformly effective ¢ and other factors in the 
station-network relationship are more important in the aggregate in 
determining whether network programs (and advertisers) or national 
spot and local programs (and advertisers) will be carried by the sta- 
tion. Most of these fac he have already Ben discussed earlier in this 
chapter and need not be repeated here. One point that should be 
examined in this context, however, is the structure of network, na- 
tional, and local rates. 

(b) The structure of network and nonnetwork rates.—In the past, 
many stations charged a lower rate in the same time period for na- 
tional spot-time sales than for network-time sales. This practice tends 
to offset some of the competitive disadvantage encountered through 
the option-time arrangements. The gap between network and na- 
tional-spot rates has been narrowed, however. Some stations now 
charge a higher national spot than network rate; some have the same 
rate for both kinds of advertisers, and some (the largest of the three 
groups) have a somewhat lower national rate. As can be seen from 
table 34, the rate pattern differs somewhat between the basic and the 
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optional or supplementary stations of a network for either group of 
stations at different times of the day. In general, a large majority of 
the basic stations have a network rate equal to or greater than the 
national-spot rate. On the average, network rates for basic stations 
are between 3 and 35 percent higher than national spot rates at dif- 
ferent times of the day. 


Taste 34.—Network rate as a percent of the national spot rate, mid-1956 
A. NUMBER OF STATIONS 





























|} 1to2p.m. 5to6p.m.! | 9tol0p.m.! | i11to12p.m.1 
Network rate as a per- | 
cent of the national |CBSand| Other |CBSand| Other |CBSand| Other |CBSand| Other 
spot rate NBC net- NBC net- NBC | net- | NBC net- 
basic work basie | work basic work | basic work 
required | affili- | required | affili- | required | affili- | required | affili- 
| stations? ates stations? ates (| stations?| ates | stations?| ates 
Under 70 percent. ...-.--| 0 65 0 78 | 0 66 | 1 102 
70 to 79 percent_......... | 0 17 0 26 0 19 | 6 18 
80 to 99 percent_...._..-- 9 36 13 74 | 24 M 12 36 
100 percent. .-.-..- <a 13 48 | 4 | 29 29 69 9 39 
101 to 124 percent. 29 38 | 29 34 42 43 27 27 
125 to 149 percent__ 30 29 24 | 18 17 18 30 31 
150 to 174 percent__....-- 17 ll 19 | 9 0 1 14 7 
175 percent and over_..-- 13 ll 23 5 0 3 | 13 10 
Total stations re- 
porting.......... ill 255 | 112 273 112 273 112 0 
Median percent, net- 
work rate to national 
ODDS FANGS. cskscdscnccck 129.0 100.0 135. 0 89.0 | 103.0 99. 0 126.0 | 88.0 





B. PERCENT OF STATIONS 


Network rate less than 
national spot rate___.-- 8.1 46.3 11.6 65. 2 21.4 50.9 17.0 57.8 
Network rate equal or 
more than the national 
BUG 1B a ccncéesupens 91.9 53.7 88.4 34.8 78.6 49.1 | 83.0 42.2 








1 Local time, Monday through Friday. 
2 Also includes a network owned and operated station which was not a basic required station in mid-1956. 


Source: FCC Network Study T’V Station Questionnaire. 


Some stations also give a rate differential in favor of local adver- 
tisers, as can be seen in table 35. Somewhat more than half of the 
reporting stations had lower local than national spot rates. In part, 
this is done because the station’s costs may be lower on local sales. 
National sales entail the payment of commissions to advertising agen- 
cies and station representatives. On local sales, no local agency is 
involved in the smaller communities, and the expense of a local sales 
staff may be lower than the commission paid to the national repre- 
sentative. Some stations also have lower local rates as a means of 
inducing local advertisers to use television. 


97927—58——25 
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TABLE 35.—Local rate as a percent of the national spot rate, mid-1956 


—— 




















Number of stations 

Local rate as a percent of the national spot rate ] eames 

1 to2 | 5to6 | 9tol0 | Iltol2 

p. m.! p. m.! p. m.! p. m,! 

| | 
ia 24 | 21 13 | 26 
50 to 59 percent ebibenee om em a 32 | 33 27 | 32 
CP Se Ge Pereeets............-....<.. pian iasenietia 48 | 51 62 | 48 
70 00 7e peroent.............-.. ze eax 47 55 66 | 49 
80 to 89 percent...............- iasdeasktetwes 56 55 59 | 57 
90 to 99 percent................- = sng eget 11 17 8 12 
100 percent......... saan baw won n------------| 168 | 182 180 186 
|_| | ——— | ——_—_— 
Total stations TOMOrting’ ... . no4 cece cnpnnsasseas 386 | 414 415 | 410 
Percent of stations with— é i tt See 

Local rate less than the national spot rate_....__- 56. 5 56.0 56. 6 | 55.6 
Local rate equal to the national spot rate____-- uN sae 43.5 44.0 43.4 45.4 








1 Local time, Monday through Friday. 
Source: Derived from FCC Network Study TV Station Questionnaire, 


From the TV station questionnaire it is possible to obtain some 
measure of how much of the total time available on commercial sta- 
tions in the United States is occupied by network, national, regional, 
and local advertisers. In terms of program time periods (measured 
in 15-minute units), the figures for 370 T'V stations are as follows: 


Taste 36.—Breakdown of total time between network and nonnetwork 
advertisers, 1 p. m., to signoff, for 870 TV stations 


[15-minute units] 

















1to6p.m. | 6 to ll p. m, 

11 p. m, 

to sign- 

Option Other Option Other | off, other 

time | time | 
4 s ” | 

Total time (commercial and sustaining) -_.........--- 26, 466 20, 850 27, 403 23, 946 | 12,723 
Network advertisers ‘ a 11, 329 4,430 | 20,501 6, 505 | 1, 416 
Nonnetwork advertisers ee noise 4, 801 8, 374 | 4, 877 12, 579 | 6, 719 
National and regional - _- : edb 1, 589 | 3, 105 | 2, 122 5, 142 | 2, 268 
eg ee : eK 1, 714 2, 555 | 2, 428 | 5, 280 2, 299 
Mixed advertisers !...___._...-.-._.-..---.--.--.---- 1, 498 | 2,714 | 327 2, 157, | 2, 152 
Percent network advertisers sWidecesdddsnid. | 42.8 21. 2 74.8 27.2 | 11.1 
Percent nonnetwork advertisers_..-.........-..---..- | 18. 1 40, 2 | 17.8 52.5 | 52.8 
National and regional -.....-....-......-.-..--- 6.0 14.9 | 7.7 | 21. 5 | 17.8 

NN ke fei aaa eee 6.4 12.3 | 8.9 | 2.0 | 18.1 
Mixed advertisers !__ , 38 a: 5.7 13.0 | 1.2 9.0 16.9 





1 Mixed advertisers are both national or regional and local advertisers carried in the same 15-minute 
program unit. 


Source: FCC Network Study TV Station Questionnaire, 


As can be seen, network advertisers occupy 74.8 percent of the program 
time periods during the option hours between 6 and 11 p. m. and 27.5 
percent during nonoption hours in this time segment. In the top 50 
markets of the country, the proportion of time occupied by network 
advertisers during option hours is higher, as indicated by the following 
data for 138 stations: 
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TasLE 37.—Breakdown of total time between network and nonnetwork adver- 
tisers, 1 p. m. to signoff, 138 stations in top 50 TV markets 


[15-minute units] 























lto6p.m., | 6 to 11 p. m, 
eee ee ee 
to sign- 
Option Other Option Other off 
| time time 

Total time (commercial and sustaining) .........--.- 9, 816 8, 971 9, 885 9, 399 6, 540 
ae 4, 992 1, 782 8, 582 2, 270 825 
Nonnetwork advertisers. .............-.-bebsasecedds 2, 068 4, 746 926 5, 944 4, 034 
SN GG TORINO. 6 acinceccndccasvncesdunainndon 815 1, 965 480 2, 842 1, 420 
TE nla hag oka eee ee ee 530 921 337 1, 928 1, 122 
manned adivewtionss !.... . c2ascncccbantiinds<4ccccusnieed 723 1, 860 109 1,174 1, 492 
Percent network advertisers_-_.._............--.--..- 50.9 19.9 86.8 24.2 12.6 
Percent nonnetwork advertisers. ..............-..... 21.1 52.9 9.4 63.2 61.7 
PIGRLOUNED GG TORTOTIAL. 2 onc. cnnccocasesddsucoscues 8.3 21.9 4.9 30.2 21.7 
Local.....- ttl ites sa ecice iada aelae 5.4 10.3 3.4 20. 5 17.2 
DEined ah vertiaers &. i. nocd dite tdocsdsscshocsce 7.4 20.7 1.1 12.5 22.8 





1 Mixed advertisers are both national or regional and local advertisers carried in the same 15-minute 
program unit. 


Source: FCC Network Study TV Station Questionnaire, 


In addition, national, regional, and local advertisers may pur- 
chase spot announcements (1. e., announcements of up to 60 or 120 
seconds during station breaks). A separate measure of the amount 
of spot announcements is not available; the following table 38 in- 
cludes both spot announcements and participating announcements 
(participating announcements are commercial messages of up to 
120 seconds carried within programs, such as feature film programs; 
they are reflected in the figures on sponsored program time periods 
given in tables 36 and 37 above). As table 38 indicates, national 
and regional advertisers account for a higher proportion of the an- 
nouncements of 20 and 60 seconds during all segments of the broad- 
cast day. 


TABLE 38.—Number of spot and participating announcements during a composite 
week, 401 TV stations 
National and regional advertisers Local advertisers 


Approximate length| 














| 
ofannouncement | Signon | 1to6 6 to ll 11 p.m. | Signon 1to6 6 to 11 ll p.m 
| to p.m | pm | to to p.m. p.m. to 
| lp.m., | | signoff | 1 p.m. signoff 
8 to 10 second ID’s__| 2, 163 2, 436 9, 388 | 593 4, 698 5, 238 | 8, 992 71 
20 seconds. 3, 364 3, 650 | 12, 772 | 557 2, 211 2, 843 5, 202 513 
60 seconds. 6,876 | 10,613}  8,452| 4,900 3,335 | 6,573 7, 792 2, 052 
Other (30, 90, and 
120 seconds) 362 | 847 457 | 265 | 488 | 1, 378 1, 210 367 
Total 12,765 | 17,546| 31,069| 6,315| 10,732 16, 032 | 3,196 | 3,808 
| 








Source: FCC Network Study TV Station Questionnaire, 
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It is also possible to measure the relative use of sponsored pro- 
grams as distinct from participating or spot announcements, by 
national or regional and by local advertisers. As the following table 
39 indicates, national and regional advertisers use relatively fewer 
sponsored programs for their messages and rely more heavily on spot 
or participating announcements. 


TABLE 39.—Net revenue from nonnetwork time sales, April 1956 (401 TV 
stations ) 


[Dollars in thousands] 


National and re- 


| 
i Local advertisers Total 
| gional advertisers 





Pereent | Amount | Percent 





/ 
| Amount | Percent | Amount 

















a le ss — 
Sponsored programs -- ; $4, 403 22.7 $5, 071 41.5 $9, 474 30.0 
Participating and spot announcements. .-- 14, 988 77.3 7, 147 58.5 | 22, 135 70.0 
"73 WUnl. nn oe 19, 391 100.0 12, 218 100.0 31, 609 100.0 
| | | 





Source: FCC Network Study TV Station Questionnaire. 


The proportions are approximately the same in the top 50 markets 
of the country as indicated in the following table 40: 


TABLE 40.—Net revenue from nonnetwork time sales, April 1956 (139 TV 
stations in top 50 markets) 


{Dollars in thousands] 


| National and re- 


; 
| Local advertisers Total 
gional advertisers | 





| | i 
Amount | Percent | Amount | Percent | Amount | Percent 





Sponsored programs. . -_-- <e scceu)’ “GR 21.2 | $3,217 | 41.7 $6, 330 28.3 
Participating and spot announcements. .--- 11, 543 | 78.8 | 4, 501 58.3 16, 044 71.7 
| ——_——_—— | ——_ —— — |—— ~ . 

WS 2 Ss aaa. -| 14,656 100.0 | 7,718 | 100. 0 22, 374 100.0 





Source: FCC Network Study TV Station Questionnaire. 





(c) Conclusion—From the foregoing, it is apparent that network 
advertisers occupy the most desirable program time periods during 
the evening viewing hours. Nonnetwork advertisers have very limited 
exposure during these time periods. This poses a problem for those 
national, regional, or local advertisers who are in competition with 
national advertisers using network TV. Nonnetwork advertisers have 
available to them other time periods, as well as valuable station breaks 
during prime viewing hours. The number of these breaks that are 
available is, of course, limited and one cannot conclude that they 
necessarily compensate for the restricted access to option time periods. 
Local advertisers use television primarily in the fringe time periods. 
Many elements are involved in the pattern of advertising described 
above, such as the high cost of television programing, the scarcity 
of facilities, and the economics of network affiliation. Option time 
must be included among them, through its effects: (a) In giving 
network advertisers a competitive priority during certain periods; 
and (0) in reducing the availability, or increasing the cost, of non- 
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network programing to the national or local advertiser. A part of 
this disadvantage is offset by the rate differentials provided to non- 
network advertisers, particularly those in the local community of the 
station. 

VIII. Oprion Tre anv THE Network SERVICE 


A. THE POLICY ISSUE 


The next issue to be considered is whether option time is essential 
to the network function, as network officials have stated. The Com- 
mission in the Report on Chain Broadcasting, rejected the argument 
of essentiality in the case of radio. Nevertheless, it sanctioned option 
time, within prescribed limits, as a matter of business convenience. 
Subsequent warnings by the networks that the modifications insti- 
tuted under the chain broadcasting rules would destroy network 
radio proved to be unfounded. Some groups have therefore alleged 
that the networks are again “crying wolf” in arguing that option 
time is essential to network television. The situation in television 
is not necessarily analogous to that in radio, however, and the impor- 
tance of the network service to television stations, advertisers, and 
the public impels consideration of this issue. 


B. NETWORK POSITION 


The points raised by the networks can be grouped under the head- 
ings: (1) Option time is essential to networking because national ad- 
vertisers need a reasonable assurance of the availability of stations in 
developing their advertising campaigns; and (2) Option time is es- 
sential because, without it, the reduced clearance of stations would 
result in the gradual erosion and perhaps eventual destruction of 
networking. ‘These points will be considered in turn. 


1. Assurance to advertisers 


The first and second points are logically closely related. The first 
is concerned with the network’s ability to assure a national advertiser 
a desired lineup of stations in advance; the second is concerned with 
the question whether the actual lineup without option time would be 
such as to seriously impair the network business. Perhaps because 
of their interrelationship, the first one, by itself, has not been given 
equal emphasis by the three networks. NBC has stressed the need 
for reasonable assurance to advertisers in a number of its presenta- 
tions. The following statements set forth the reasoning involved. 


No matter how aggressive and thorough a network’s sales 
operation may be, it would be unproductive if the network 
could not give the national advertiser some assurance that 
it is capable of delivering what he wants to buy and can buy 
from other national mediums: national exposure of his sales 
message. 

When a national advertiser buys space in Life magazine or 
the Saturday Evening Post, he has an assurance that his mes- 
sage will get national exposure. In the case of the national 
magazine, this is automatic. In the case of networks, there 
is no assurance of national circulation except to the extent it 
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is provided by option time arrangements with affiliated sta- 
tions. Without option time, networks could not compete 
effectively with other national mediums.° 


Similarly : 


It is simply a fact that a network without continuing ar- 
rangements for clearance of time on its affiliated stations 
is not a network. It must have a daily schedule of time on 
which it may depend. Otherwise, it has no assurance of cir- 
culation and nothing to sell to national advertisers. The 
national mediums which compete with network television— 
such as magazines and newspaper supplements—would run 
away with the national advertising dollar because they could 
deliver circulation and the networks could not. 

Apart from this question of actual survival there is the 
problem of the mechanics of doing business. Even assuming 
that some sort of 50 percent network could be patched to- 
gether for network advertisers through the week, the compli- 
cation of negotiations of constantly shifting programs with 
nearly 200 affiliated stations is apparent * * *° 


The line of reasoning was further developed in testimony of NBC 


President Sarnoff before the Senate Interstate and Foreign Com- 


merce Committee: 


Mr. Sarnorr. The function of the option-time lineup is 
that we are selling national circulation, and we must be in 
a position to have some assurance that we can deliver that 
to a national advertiser whose revenue we are seeking in 
order to support ourselves. And he has to have some as- 
surance that we can deliver what we are selling him; other- 
wise, he isn’t going to make his commitment. That is the 
basic function of option time. 

Senator Pastore. But insofar as dealing with your adver- 
tiser is concerned, on a national level, unless you had a reser- 
vation of the option in the beginning, when you tie your- 
self up with your affiliate—before you could actually effec- 
tively deal with your advertiser, you would have to go up and 
buy up options before you could actually agree with him 
that his program could go on the air? You either do it in 
the beginning—you have to do it sometime? 

Mr. Sarnorr. That is absolutely right. There would be 
utter chaos if everybody would 

Senator Pastore. I mean, unless you have this reservation 
of options—as much as we do not like the word and the con- 
notations involved—but looking at it from a practical busi- 
ness point of view, unless you had this reservation in the be- 
ginning you would have to go up and pick up these options 
before you could deal with the advertiser ? 

Mr. Sarnorr. That is correct 

Senator Pastore. Otherwise, you could not tell him what 
spread you could give him. 











5 NBC Statement of Facts, p. 27. 
® NBC Memorandum of Law on the Applicability of the Antitrust Laws To Option Time 
and the “Basic Network” Sales Policy of Television Networks, before the Committee on 
Interstate and Foreign Commerce, U. 8. Senate (1956), pp. 17-18. 
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Mr. Sarnorr. It is an essential element of being able to 
provide national coverage to an advertiser. If you can’t 
give him assurance you can’t sell your programs to him.’ 


A similar position has been taken by the ABC network as ex- 
pressed in the following testimony by then President Kintner: 


Mr. Kintner. To our mind, it is absolutely essential that 
any network have reasonable assurance that its programs can 
be broadcast in various parts of the country in prime time. 
Unless this assurance can be given to the advertisers, we can- 
not obtain the revenue necessary to finance our investment 
and overhead—in the case of ABC, for example, over $6 
million a year in connecting lines—to finance the millions of 
dollars to which we are committed in developing entertain- 
ment, news, and public information programs. 

Mr. Cox. Isn’t it true, though, that this assurance to adver- 
tisers is actually given, in final form, only after you have 
ordered the time on your stations and have obtained clear- 
ance from them ? 

Mr. Kintner. Legally, it can only be given after the ac- 
ceptance of the station. But as I say, this is a pers 
and a working arrangement, and patterns develop whic 
result in assurances to advertisers that are satisfactory to 
them.*® 


This reasoning in behalf of the need for option time has not received 
particular emphasis in the presentations of the CBS network. 


2. Erosion of the program service 


The second point made by the networks in behalf of option time is 
that, without it, more individual stations would fail to clear for net- 
work programs, The result would be an erosion of the network serv- 
ice, and perhaps its eventual destruction, since national advertisers 
would not purchase expensive network programing unless they could 
obtain nationwide coverage for their advertising message. A com- 
prehensive statement of this position has been made by CBS. In view 
of its significance, the statement will be quoted at length. 


While option time is thus in fact administered flexibly, 
either it or some equivalent tool is the keystone of network 
operations. Without such a tool, networks cannot operate. 
Without some reasonable assurance of general clearance by 
stations, the effectiveness of the overall, day-in, day-out, 
week-in, and week-out network schedule would be eroded. 

It would take the defection of only a few key stations in 
major markets to deprive a network television advertiser of 
so substantial a part of his circulation that the program would 
not continue, and thus would be lost not only to the network 
but, far more important, to the vast majority of stations which 
need and want the program. It is the public, then, and the 


‘Hearings before the Committee on Interstate and Foreign Commerce, U. 8S. Senate 
(1956), pp. 2445-2446. 

®Ibid., p. 2495. For additional views, see the hearings before the Antitrust Subcom- 
mittee of the Committee on the Judiciary, House of Representatives (1956), p. 4762. 
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stations in the smaller markets which would suffer most 
acutely if any major pattern of nonclearance developed.® 

Particularly in a period, if it ever should occur, of a de- 
clining market, without option time or some equivalent there 
would be a real threat of destruction which would be difficult 
to contain. It is wholly possible that an entire schedule could 
be eroded by a pattern of nonclearance that would checker- 
board across the schedule. It is hardly likely that key stations 
would pick the same programs and the same time periods for 
nonclearance. What would be more likely to occur is that 
some key stations would refuse to clear during one half hour, 
another group of key stations might pick another half hour 
and another still a different half hour. If the stations were in 
enough large markets, each network time period would then 
become unsalable to national advertisers. Obviously, no net- 
work could afford to program, with a quality schedule, so 
many time periods on a sustaining basis; as has been shown 
previously, the costs of high-quality programing on a sus- 
taining basis for 1 nighttime hour, 7 dates a week, would be 
between $13 million and $15 million. The alternative would 
be to curtail network service and thus throw the burden of 
programing and large costs on the scores of smaller stations 
which had not refused to clear. 

These dangers are accentuated during a period of a soften- 
ing of network business. Moreover, once a time period be- 
came sustaining because of the loss of an advertiser, it would 
be difficult for the network to recapture the period, because in 
many instances key stations might well have sold it to na- 
tional spot and/or local advertisers.?° The station’s contracts 
for those programs would have varying termination dates; 
hence, without option time, reentry of the network would have 
to await the last termination of the last group of stations. 
But that date may be so late other stations meanwhile will not 
have waited, and cannot be expected to wait, and in turn will 
have entered into new contracts. By then the network adver- 
tiser is likely to be lost.™ 


® “The station clearance history of the “$64,000 Question” serves to illustrate the impor- 
tance to the public, to affiliates, and to the advertiser of station clearance. 

“In order to make sponsorship of this program economically possible it had to be carried 
by a number of stations sufficiently large to insure a wide audience. The program might 
a eh gone on the air if enough stations in important key markets had not agreed 

0 accept it. 

“On June 7, 1955, the CBS television sales service department had been able to secure 
time on 104 stations—enough to justify introduction of the program by the sponsor. After 
it became available to the public, and because there were enough clearances to justify its 
introduction, the program proved so popular that the number of stations carrying the 
program increased each month. On July 5, 139 stations carried it; on August 2, 145; on 
September 6, 147; on October 4, 158; on November 1, 161; and on December 6, 163. 

“Thus, the public, the stations, and the advertiser benefited. In November 1954, before 
the Tuesday, 10 to 10:30 p. m. (eastern standard time) period on the CBS television 
network was occupied by the $64,000 Question, 43.3 percent of United States television 
receivers were not in use. In November 1955, after the $64,000 Question had occupied 
10 to 10: 30 p. m. (eastern standard time) for a few months, the sets not in use had been 
reduced by 18.4 percent to 35.3 percent. 

“Were it not for the clearance results which were forthcoming, it is possible that a 
handful of stations in key markets could have deprived the public of a program which 
it enjoys and could also have deprived more than 150 stations of the program itself, and 
the revenues accruing to them from the program.” 

“It is one of the phenomena of the broadcasting business, illustrated by the recent 
history of radio, that in periods of decline, network business is hit first and hardest. 
A national advertiser’s diminished budget is normally first withdrawn from the network 
and devoted instead to a more limited number of stations in key markets. 

4 CBS Network Practices, pp. 107-110. 
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It will be noted that the process described above is expected to be only 
gradual. President Stanton of CBS amplified this point in subse- 
quent testimony : 


I don’t want to leave you or any members of the committee 
with the impression that I am saying we are going to fall 
apart the day after some decision is made that would change 
option time. That would be very foolish. I don’t think it 
will happen that way. If you were to cut back on option time, 
or to eliminate option time, I think you would have an erosion 
process that would start and eat away, period by period—1 
market, 1 period; 1 market, another period—until the thin 
would become uneconomical for the advertiser and woul 
grind to a halt. Because we couldn’t afford to maintain the 
$1314 million worth of interconnection, we couldn’t main- 
tain the tremendous program costs for sustaining programs, 
public affairs programs, and entertainment programs, that we 
now carry. All of that would diminish. And the end result 
as far as the public is concerned, is that he would get a de- 
graded, in my opinion, program source.*? 


C. EVALUATION 
1. Assurance to advertisers 


Taken by itself, the first argument described above does not have 
much weight. The specific issue is not whether option time is essential 
for better clearances (the second point) but whether it is essential in 
order for the network to give advertisers reasonable assurance of the 
expected clearance or national coverage. There is little reason to 
believe that option time is essential for this purpose. 

As has been seen, the process of station ehearenies is identical in 
option time and in nonoption time. As a general rule, the process 
does not take appreciably longer in nonoption time. In advance of 
the actual order and TWX request for clearance, the network and 
advertiser will have discussions with respect to the lineup of stations 
that may be expected to clear as ordered or on a delayed broadcast 
basis. Some preliminary planning by the advertiser may be initiated 
on this basis. In these discussions the existence of option time may 
give the network somewhat greater confidence in making its prediction. 
But a number of other factors must also be taken into account in the 
prediction. Among these are the expected ratings of the particular 
program involved; whether the program is reappearing for another 
season or is a new offering; whether the time period has been pro- 
gramed by the network in the past; what the competing networks are 
programing in the time period; and the number of stations in 1- and 
2-station markets that the advertiser wishes to order. In some in- 
stances, the actual lineup cannot be predicted with confidence, whether 
the program originates in option or in station time. In other in- 
stances, greater assurances can be given the advertiser, but again this 
may be true as well of programing in station time. 

The process of station clearances has been so organized that it is 
not particularly long, complicated, or time consuming for the present 


12Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), p. 2262. 
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networks. It would seem quite improbable that the orderly planning 
of the advertiser’s campaign could not await the outcome of the 
request for clearance. On the contrary, the widely different clearances 
obtained by individual programs, both in option and in nonoption 
time, suggest that it would be difficult for either the network or the 
advertiser to firm up its plans prior to the outcome of the clearance 
process. Once the program has been accepted, of course, the station 
remains bound to carry it under the terms of the network contract, 
whether the time period is in option time or station time. 

2. Erosion of the program service 

In evaluating the second point, it can be agreed that the conclusions 
follow logically if the premise is accepted. The primary business 
function of a network is the sale of nationwide circulation to adver- 
tisers. In performing this function the networks are, to some extent, 
in competition with national spot television and other national me- 
diums.“ Without network option time, some stations might decide 
to substitute nonnetwork programing in some time periods, for higher 
revenue or other considerations. If individual stations in key mar- 
kets refused to clear in sufficient numbers, the network would be un- 
able to deliver national circulation to the advertiser. At the present 
level of program and time costs, the cost-per-thousand of the remain- 
ing network might make it difficult for the network to compete with 
other national mediums, and national advertisers might be dissuaded 
from network television because of the inability to obtain clearance 
in important sales centers. Similarly, at the present level and struc- 
ture of A. T. & T. charges, at some point it might become uneconomi- 
cal for the network to maintain an interconnected chain of affiliates, 
If program costs (and program quality) were reduced by the network 
in order to compensate for the loss of key markets, other stations 
might begin to defect. If the result were a substantial retraction of 
network programing in terms of quantity or quality, stations in 
smaller markets might be the first to suffer, for the larger-market 
stations would be in a better position to write off the costs of alter- 
native programing over a wider circulation. This possibility has 
been stressed in the testimony of some affiliates.’* 

It cannot flatly be predicted that the chain of events outlined above 
would ensue, since many things might happen to the level of network 
rates, A. T. & T. charges, the sharing of network costs and revenues 
between network and affiliate, etc., in the process. On the other hand 
the situation envisaged is not so improbable that it can be discarded 
out of hand. 

The crucial question, then, is whether the premise is correct, that 
is, whether a removal or curtailment of option time would result in 
loss of station clearances to an extent that might bring about the 
chain of events described above. It is obvious that the question is 
one of degree. Even with option time, station clearance is rarely 
100 percent effective. Some key markets fail to clear at all, and other 


18 See the discussion in ch. 4. 

14 See, for example, the following statement by W. D. Rogers, Jr., president, KDUB-TV: 
“T think that option time is absolutely essential, too. It takes a lot of affiliated stations 
to cover the economic markets of the United States. If the advertisers cannot clear prime 
time in the larger key markets where the bulk of the population exists, markets like 
Lubbock would never get a crack at carrying the network programs in the first place. This 
is true because if the advertiser couldn’t get prime time on the large markets, where he 
amortizes his huge program production investment, the programs wouldn’t be on the net- 
work at all” (ibid., p. 2569). 
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key markets fail to clear as ordered, for almost any network a. 
Without option time, would nonclearance increase to such a degree 
that the network service would be eroded, and eventually destroyed ? 
It must be recognized that any answer made in good faith must be 
partly a matter of conjecture. The weight of available evidence sug- 

s, however, the following conclusion: while there might be some 
oe of network clearances, this loss would probably not reach a point 
that would seriously impair the network service. 

Perhaps the strongest reason for believing that a serious erosion 
would not take place is the fact that the CBS and NBC networks are 
now programing several hours a day without benefit of option time. 
NBC, for example, averages over 4 hours of station-time program- 
ing on weekdays (in addition to Today and Tonight, the network has 
had either a “straddle” program or one from 10:30 to 11 p. m. on 
most weekdays). It must be presumed that this station-time pro- 
graming is financially advantageous to the network, since the sisi 
of station-time programing has been maintained, and in some instances 
expanded, over the past several years. The networks embarked on 
programing in station time in 1952-53 with some trepidation, and have 
abandoned some plans to expand further their programing outside of 
option time. Some advertisers have been or still are reluctant to have 
their programs placed in station-time periods, because of the possibil- 
ity of unsatisfactory clearances. It has been seen that station clear- 
ances, on the average, are lower in nonoption time than during option 
hours. A few stations have a definite policy of not clearing for network 
programing, or clearing only on a delayed basis, in station time. 
Nevertheless, it seems highly significant that, despite these drawbacks 
arising from the lack of option-time privileges, the two major networks 
have been able to operate, apparently with success, in a considerable 
number of station-time periods. 

The factors which account for the ability of the networks to oper- 
ate in station time also support the view that network clearance would 
not be seriously eroded if option time were reduced or removed. 
These factors have already been discussed at length, and need only be 
repeated here. Both inside and outside of option time, the primary 
considerations determining station clearances are the quality or popu- 
larity of the particular network offering and of the offerings of com- 
peting networks or competing program sources. It has been seen that 
popular or outstanding network programs gain satisfactory clear- 
ances with or without option time, while unpopular or inferior net- 
work programs do not long survive even with option time. 

In addition, the stations have many affirmative reasons, in terms of 
costs, revenues, and program service, for accepting a large schedule 
of network programs whether or not option time exists. In the pres- 
ent state of the television art, successful station operation in most 
markets is dependent on the availability of at least an extensive 
“framework” of network programs. For these and other reasons, the 
network, and the network advertiser, have considerable bargaining 
powers, other than the time option, that may be used to persuade affil- 
lates to carry network programs. Many stations are reluctant to do 
anything that might endanger their valuable network affiliation; also 
they may feel a close mutuality of interest or “partnership” in which 
a strong network depends on strong affiliates, and vice versa. 
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It should also be borne in mind that the principal competition 
faced by any one network comes from the programs of other net- 
works. Option time is not effective against this internetwork com- 
petition. The shifting fortunes and changes in relative position of 
the several networks underline the importance that other factors play 
in determining the overall pattern of station clearances. In par- 
ticular, the rapid rise of the CBS network during the period 1950- 
52, when the number of television outlets was frozen, highlights the 
role of programing, compensation, and the whole network-affiliate 
relationship in the clearance process. 

All of these considerations suggest that most network programs 
should be able to maintain a high level of clearances without option 
time. On the average, some loss of clearance might occur for the 
aggregate of network programs now in option time. On the other 
hand, this might be partly offset by an improvement of the clearances 
for programs now offered in station time. It has been seen that some 
stations use option time as a means of resisting network encroach- 
ment of time periods now labeled as station time. The clearance of 
programs now in station time is presumably under more of a handicap 
than it would be without any option time. 

It is also relevant that the passage of time has been working, at 
least over the last 4 or 5 years, to the advantage of the networks. 
The overall clearance situation has improved substantially since the 
freeze of 1948-52 as more TV stations have come on the air. Affili- 
ated stations are undoubtedly more disposed to clear if other stations 
are available in the market to carry the program, and conceivably 
even to win away the network affiliation. The recommendation of 
the Network Study Staff in connection with the right of first call * 
should enhance the ability of networks, and network advertisers, to 
obtain nationwide exposure by placing programs on secondary or un- 
affiliated stations in some of the principal markets. Until such time 
as the number of stations on the air makes a fourth network possible, 
time would appear to be on the side of the three existing networks. 

It will be recalled that a part of the CBS position with respect to 
the erosion of network clearances was predicated on the existence of 
a period of declining demand for television. Witness these state- 
ments: 


Particularly in a period, if it ever should occur, of a declin- 
ing market, without option time or some equivalent there 
wonld be real threat of destruction that would be difficult 
to contain * * *; 

and 


These dangers are accentuated during a period of a softening 
of network business. 


This would seem to be a questionable line of argument. The networks 
are currently enjoying considerable prosperity, as has been seen. 
They should not be afforded protection from present competition on 
the grounds that, at some future date unknown, the market for net- 
work television might be changed. If at some future time the net- 
work business should decline significantly, the regulations could be re- 
viewed in the light of the new situation. 


% See ch. 5. 
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3. Simultaneity 


The network’s argument on the need for option time is based in 
part on the importance of simultaneous broadcasting of network 
programs. NBC has placed particular emphasis on the need for 
simultaneity : 


Network advertisers want simultaneous broadcasts of the 
programs they are sponsoring—indeed that is one of the main 
reasons why they use networks. For example, one of the 
advertisers on the NBC network does not accept any delayed 
(nonsimultaneous) broadcasts for its program. In all cases, 
advertisers are opposed to delayed broadcasts of their net- 
work programs, and if there are an excessive number of such 
delayed broadcasts or if an insufficient number of affiliates 
accept the programing, the network sale is lost. 

Accordingly, simultaneous national broadcast of network 
programs not only is indispensable for certain types of pres- 
entations and has important values for many other network 
shows, but it is generally an advertising necessity for net- 
works. 

Indeed, the sale of national advertising opportunities for- 
mulated by the simultaneous nationwide broadcast of a pro- 
gram is the specialized advertising function filled by a net- 
work. In conducting this advertising function, a network 
competes with every other network and all other national 
media for the patronage of national advertisers.* [Italic 
in original. | 


In evaluating this contention, it is first necessary to decide what is 
meant by simultaneity, since there appears to be some confusion on 
this score. A simultaneous broadcast may be defined as one that is 
broadcast at the same moment on all stations, as is the case, for exam- 
ple, with a national political convention. A simultaneous broadcast 
originating in New York at 8 p. m. would therefore be carried by sta- 
tions in the central zone at 7 p. m., in the mountain zone at 6 p. m., and 
in the Pacific zone at 5 p.m. This is obviously different from a pro- 
gram broadcast at the same clock hour (e. g., 7 p. m. in the local 
time of each station) throughout the United States. The latter pro- 
gram is not a simultaneous broadcast; it requires the use of kinescope 
or film recordings to achieve the same clock hour of broadcast in 
different time zones. 

It can be presumed that the need for option time is greatest in con- 
nection with simultaneous broadcasts that can only be carried at a 
particular moment of time on each station. Delayed clearances are, 
by definition, not possible for such programs, which must be cleared 
as ordered if the program is to be carried at all. The type of pro- 
grams for which simultaneity is highly desirable or essential are: 
Sporting events (boxing, baseball, basketball) ; news programs; politi- 
cal events (conventions, national elections) ; and certain public affairs 
programs (Presidential messages, debates of current issues, etc.). 
Some of these programs may be delayed for a few hours, but not for 
longer periods of time without losing their audience appeal. There 
may also be a handful of widely publicized entertainment programs 

%* NBC Statement of Facts, p. 26. 
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(e. g., quiz programs such as “$64,000 Question” or “21”) that fall into 
this category with respect to occasional broadcasts. 

While the need for a network time option may be greatest in con- 
nection with such programs requiring simultaneity, it does not appear 
that option time, as administered by the networks, has in fact Bean 
necessary for them. By and large, stations are very willing to accept 
this type of network program, which is clearly in the public interest 
and/or has widespread audience appeal. Option time is therefore 
not necessary in order to obtain clearances, as a general rule. Both 
CBS and ABC, for example, are currently Sikeddline their news pro- 
grams in station time. Most of the programs described above are not 
usually telecast during evening option hours, which are the prime time 
of greatest value to the network. Also, the sporting events (e. g., base- 
ball games, boxing matches running from 10 to 11 p. m.) almost in- 
variably straddle option and station time, so that the option does not 
apply tothem. This is also likely to be true of special political events, 
such as conventions and elections. Moreover, the option hours of the 
networks in the mountain and Pacific time zones have generally been 
established to permit clock-hour rather than simultaneous clearance. 
Most network programs telecast on a simultaneous basis and originat- 
ing in option time in New York would fall outside of option time in 
the two western zones. When it is further considered that the pro- 
grams requiring simultaneity, as defined above, do not compose a large 
proportion of the typical network schedule, it does not appear that 
a strong case for option time can be built on this foundation. 

It may nevertheless be true that many network advertisers desire 
(as distinct from require) simultaneous clearance, at least in the 
eastern and central time zones. This is not because the advertising 
message, as such, must be viewed simultaneously throughout the 
United States, but because of certain presumed advantages in terms 
of the effectiveness of the program (and consequently the effective- 
ness of the advertising message). Two issues are involved: the rela- 
tive quality of live and delayed broadcasts; and the relative desirabil- 
ity of live and delayed time. Kinescope recordings used in delayed 
broadcasts of live programs are technically somewhat inferior to the 
live show. There is some controversy within the industry on the 
relative merits of live versus film broadcasting. Some persons 
feel that the unique feature of television lies in its live quality; 
on the other hand, others feel that a program originally recorded on 
film is technically indistinguishable from a live program, and permits 
greater flexibility of production and distribution. Where film pro- 
graming is used, it is, of course, easier for a station to delay the broad- 
cast without any loss of picture quality. Each network relies on film 
programing to a considerable extent during the peak evening hours, 
although there is some difference in policy among the three networks. 
From 7:30 to 10:30 p. m., 29.2 percent of the NBC broadcast hours 
were devoted to film programs; for CBS the proportion of film was 
55 percent, and for ABC, 41.8 percent.*7 A majority of the 10 most 
popular programs, as measured by the Nielsen survey, have generally 
been on film. 


17Pata for NBC apply to the sample week March 25-31, 1956; data for CBS to the 
sample week ending April 7, 1956: data for ABC to the calendar year 1955. Material 
taken from network replies to questionnaire of the Committee on Interstate and Foreign 
Commerce, U. 8. Senate (1956). 
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The second point, that network advertisers prefer clearances in the 
simultaneous time is generally true—except for the mountain and 
Pacific time zones, and perhaps for some central time zone stations 
remaining on standard time. With this exception, it is probably 
correct that the delayed time offered by stations 1s generally less satis- 
factory to the advertiser than the simultaneous time at which the pro- 

am may have been ordered. It is also likely to be less satisfactory 
to the network ; the network generally has to pay for the cable facility 
whether or not it is used for a particular program, and may incur an 
additional cost for the kinescope eeniaa Three qualifications 
must be made, however. First, as has been seen above, it seems un- 
likely that there would be a major increase in delayed clearances if 
option time were not in effect. Secondly, this is a matter of desirabil- 
ity rather than of essentiality. The marked commercial success of 
the ABC network over the past 2 years, despite the high proportion 
of delayed broadcast and of film programs, casts serious doubt on this 
justification of the need for option time. Third, this argument is 
tantamount to saying that network advertisers prefer clearances in 
the most desirable time periods. While this is undoubtedly correct, 
it applies as well to nonnetwork advertisers seeking to use television. 


4. Summary 


No one can state with certainty whether or not option time is essen- 
tial to networking. There is a definite possibility that some “erosion” 
of station clearances would take place without option time. There is 
a possibility—although more remote—that the network clearance rec- 
ord would be improved if the distinction between option and station 
were removed. On balance, it seems improbable that the loss of clear- 
ances, if it occurred, would reach a magnitude that would endanger 
network operations. Time options are undoubtedly of some business 
advantage or convenience to the networks. The present evidence is 
not adequate, however, to support an affirmative finding that option 
time is essential to them. 

5. “Essentiality” of option time and the need for regulation 

It is nevertheless worth considering some of the implications of 
the argument that option time is essential to network operations. It 
has been seen that the present option time arrangements have the effect 
of limiting the freedom of choice of station licensees and of restricting 
competition from other program sources, from other salesmen of 
station time, and between network and nonnetwork advertisers. If 
the option time rule is to be maintained despite these findings, it would 
have to be on two grounds: first, that option time is essential to the 
networks; and second, that preservation of the network system of 
broadcasting is essential to the public interest. The first ground is 
the one usually articulated by the networks. The second point may 
be implicit in some of the network arguments concerning the unde- 
sirable effects on stations, national advertisers, and the viewing public 
of the loss of network service through the “erosion” process. The 
Commission accepted the position that “network broadcasting is an 
integral and necessary part of radio” in the original Report on Chain 
Broadcasting.*® Similar views have been expressed by the Commis- 

18 FCC Report on Chain Broadcasting (1941), p. 83. 
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sion with respect to network television (e. g., in the ABC-Paramount 
Merger decision). ‘These two points must now be considered. 

The process of erosion which the networks envisage would arise as 
individual stations substituted alternative programing, from another 
national or local source, for the offerings of networks. In many 
respects, this erosion is synonymous with competition. Time options 
give the networks a measure of protection against the competition of 
other program sources in the market place. If such protection 
from competition is maintained (on the two grounds mentioned 
above), the Government would be conferring quasi-monopoly powers 
upon the networks. Assuming that such protection were justified in 
the public interest, the Commission would have the responsibility for 
ascertaining, on a continuing basis, that the power conferred on the 
networks was not abused. Thus, in the original Report on Chain 
Broadcasting (which proposed the abolition of option time) the 
Commission stated : 


We have been at pains to limit our regulation to the prov- 
en requirements of the situation, and especially to ensuring 
the maintenance of a competitive market. Radio broadcast- 
ing is a competitive industry. The Congress has so declared 
it in the Communications Act of 1934, and has required the 
fullest measure of competition possible within physical limi- 
tations. If the industry cannot go forward on a competitive 
basis, if the substantial restraints upon competition which 
we seek to eliminate are indispensable to the industry, then 
we must frankly concede that broadcasting is not properly 
a competitive industry. If this be the case, we recommend 
that the Congress should amend the Communications Act to 
authorize and direct regulations appropriate to a noncom- 
petitive industry with adequate safeguards to protect listen- 
ers, advertisers, and consumers. We believe, however, that 
competition, given a fair test, will best protect the public 
interest. That is the American system.” 


Similarly, in its decision in the Southeastern Enterprises case, the 
Commission recently stated : 


Restriction of competition is a corollary of exclusivity, 
and exclusivity is tolerable only by the application of public- 
utility concepts or techniques. 


In effect, a part of the responsibility for program selection now 
residing exclusively in the station licensee has been transferred to 
the network through the time-option arrangements. If these arrange- 
ments are maintained, additional and direct Government regulation 
of the networks in this area would be necessary to guarantee that the 
programing responsibility transferred to them was being carried 
out in the public interest. The Commission’s present power to revoke 
the licenses of individual stations would not be an adequate substitute 
for such regulation in the programing area, since the “punishment” 
would not “fit the crime.” The FCC review of individual station 
licenses would be the wrong forum in which to review network per- 
formance, and revocation of station licenses is too blunt and inflexible 


19 Tbid., pp. 88-89. 
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an instrument to serve this purpose. The review of licenses for net- 
work-owned stations would be a more suitable forum, but the sub- 
stance of the FCC review would presumably have to be substantially 
different from the present seheiliats Whether or not this Govern- 
ment review of network programing is considered desirable, it is logi- 
cally impelled in the public interest by an acceptance of the two 
essentiality arguments. 

Similarly, some form of Government regulation would be required 
in those areas where option time has restrained competition. Assum- 
ing that option time is essential to networking, it nevertheless places 
competing business groups at an economic disadvantage. The rights 
of these groups would also have to be respected. Some basis for ration- 
ing the use of station time that is more equitable or reasonable than 
the present arrangements would presumably have to be developed. 
Even then, the question would arise whether Government control of 
rates was not required to prevent the networks from using their 
quasi-monopoly power to the detriment of network advertisers. It 
must be emphasized that this course of action is not being advocated 
here; but it is difficult to see how it can logically be avoided unless re- 
liance is placed on the process of competition in the market place.” 


IX. Awntrrrust Aspects or Orrion Time 


As mentioned earlier in this chapter, it has been asserted that the 
network option-time practice contravenes the antitrust laws. Specifi- 
cally, it has been charged that it is analogous to the block-booking 
practice of the motion-picture industry, which was found illegal in 
United States v. Paramount Pictures, Inc* The Supreme Court 
therein described the motion picture block-booking practice as follows: 


Block booking is the practice of licensing, or offering to 
license, one feature or group of features on condition that the 
exhibitor will also license another feature or group of fea- 
tures released by the distributors during a given period.” 

Block booking prevents competitors from bidding for 
single features on their individual merits. The district court 
(case cited) held it illegal for that reason and for the reason 
that it “adds to the monopoly of a single copyrighted picture 
that of another copyrighted picture which must be taken and 
exhibited in order to secure the first.” ** 

We do not suggest that films may not be sold in blocks or 
groups, where there is no requirement, express or implied, for 
the purchase of more than one film. <AJ/ we hold to be illegal 
is a refusal to license one or more copyrights unless another 
copyright is accepted.* [Italic supplied. ] 


_ To the extent that the option-time practice has similar character- 
istics to block booking, it has the effect of granting to some programs 
an unwarranted distribution as a result of the conditional arrange- 





” The type of direct network regulation involved in these instances would be more ex-~ 
tensive than the direet application of Commission rules to networks discussed in ch. 14. 

1334 U. S. 131 (1948). 

#2334 U. S. 131, 156 (1948). 

*Tbid., pp. 156-157. 

*Tbid., p. 159. 
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ment (i. e., take the programs offered, with certain prescribed excep- 
tions, or take none). If option time is a highly effective limitin 
arrangement in spite of the enumerated exceptions, then it has the 
effect of preventing a licensee from making a selection as between net- 
work and nonnetwork program sources during option-time hours (in- 
cluding fringe time) when the network desires to clear the station. 
Hence, some network programs may be given an undeserved market 
advantage over programs of nonnetwork producers. 

Several specific points must be considered in order to appraise the 
relationship between the option-time practice and motion-picture 
block booking: 

(a) The primary purpose of the option-time practice. 

(6) The nature of the exchange transaction between the net- 
work and the affiliate. 

(c) The conditional character of the network-affiliate program 
function. 

(d) The unique quality of the block-booked product (TV 
programs). 

The following propositions are assumed without discussion in the 
following analysis: 

(a) That the NBC case upholding the Commission’s authority 
to promulgate the chain broadcasting rules does not immunize the 
option-time practice from attack under the antitrust laws. 

(6) That “block booking” of motion pictures constitutes a 
per se violation under section 1 of the Sherman Act.* 

(c) That the illegality of block booking does not depend upon 
a finding of conspiracy among the networks but is a separate and 
distinct violation which may exist in the relationship of a single 
network to a single affiliated station. 


A. PURPOSE OF OPTION TIME 


The attempt to fit the option-time practice into the “block-booking” 
formula tends to emphasize the program rather than the time aspect 
of the broadcast function. In the “block booking” of motion picture 
films the primary purpose of the transaction was to license feature 
movie films for exhibition. To obtain desired films, a certain number 
of unwanted films had to be accepted by the theater owner. But in 
the broadcast structure the network-affihate arrangement is designed 
primarily as a convenient and profitable mechanism for selling broad- 
cast time. The networks insist that the product they sell is “national 
circulation” which is composed of an aggregate of station time. The 
option-time practice is simply one arrangement by which the affiliated 
station markets its available time. Access to network programing 
by the station is one of the positive gains accruing to the station by 
selling segments of its time through the network organization. Pro- 
graming is, of course, a necessary component of time sales in that it 
provides the vehicle for carrying the advertiser’s message. 

Clearly, the time and program components are closely interrelated 


2% See CBS memorandum, hearings before the Antitrust Subcommittee of the Committee 
on the Judiciary, House of Representatives (1956), pp. 5609-5615, for a contrary posi- 
tion: see also NBC Memorandum of Law, hearings before the Committee on Interstate and 
Foreign Commerce, U. S. Senate (1956), pp. 2359, 2375-2377. 
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in the broadcasting function.” This differs from the simple peng 
(feature film) market situation involved in motion picture “block 
booking.” Access to programing is only one aspect of the option- 
time practice under the network-afliliate relationship. From the net- 
work standpoint, it is primarily interested in obtaining control of a 
segment of station time to be sold to national advertisers rather than 
in forcing certain programs on its affiliates. The latter result, how- 
ever, ton Oe a necessary consequence of control over a station’s time. 
The network’s interest in programing is in selecting and furnishing 
those programs, which, when built into an overall schedule pattern, 
will attract and maintain optimum national circulation. It might be 
argued, therefore, that in releasing its time to network control, the 
station has at that point delegated its program selection function to 
the network (with minor exceptions) and it can no longer be justi- 
fiably complained that the station is being forced to take one program 
or a group of programs as a condition to obtaining other programs. 
It is the control over time that is crucial. Programing is simply an 
element of the time-sales market. Through control of time the net- 
work is enabled to control not only advertiser access but program 
access as well. In view of the dual nature of the network-afliliate 
exchange transaction, it may seem somewhat arbitrary to select the 
program function as the subject of antitrust analysis when the source 
of such alleged compulsion rests in the control by the network of sta- 
tion time. Viewed from another perspective, however, there is little 
doubt but that the prospect of obtaining high quality network pro- 
grams is one of the major inducements for the station’s entering the 
affiliation. 


B. NATURE OF THE NETWORK-AFFILIATE EXCHANGE TRANSACTION 


This association between time sales and program selection presents 
difficulties in analyzing the nature of the transaction between the net- 
work and affiliate in terms of programs alone. There is no sale or 
lease of the programs by the network to the affiliate in the ordinary 
sense of these terms. By making the network in effect an agent for the 
sale of its time, the station receives in return a percentage of the com- 
pensation paid the network by the national advertiser and is supplied 
with the programing which captures the audience for the advertising 
message. The money flows from the advertiser via the network to the 
station—not vice versa. It might be asserted that the station, in fact, 
pays nothing for the use of such programing, at least not in terms of 
an identifiable, separate consideration. And on the basis of this prem- 
ise, it might be further asserted that since the affiliate pays nothing 
for any one program or, indeed, for the whole of the network program 
service, it cannot be said that the allegation of a forced sale or lease 


% A statement by President Sarnoff of NBC illustrates the dual nature of the option- 
time practice (and of the total affiliation arrangement): “‘The station affiliates with us 
because it wants our service. We affiliate a station because it plays an important role in 
filling out the market coverage for our advertisers. 

See hearings before the Committee on Interstate and Foreign Commerce, U. 8S. Senate 
(1956). p. 2447. In other words, the station is interested in the combined services offered 
by the network, including sale of time, supplying of programs, and various incidental 
services and advantages. A network affiliation usually assures a station of stability, 
profitability, and convenience of operation. The network, however, looks to the individual 
station as an essential segment of coverage, which, in the aggregate, compose national 
circulation sold to the advertiser when he purchases network time. 
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of programing has any basis whatsoever, since nothing is sold or 
leased. 

Yet, even though no separate consideration can be found for the 
programs supplied to the station by the network, it is clear that the 
station must program in order to sell time and that it expects pro- 
graming as well as money compensation in return for the option-time 
sales privileges accorded the network. This programing is of value 
to the station also in terms of sales of spot adjacencies to network 
programs. Furthermore, the station must obtain programs from some 
source in order to perform its time-selling as well as its broader pub- 
lic-interest functions. And the complication of the interrelated time 
and program markets inherent in the network-affiliate relationship 
should not be permitted to obscure this need. To focus the point, 
there are other programing sources which are competitors of the net- 
works for station access. ‘The TV syndicators sell or license films to 
stations. Hence, one of the alternative means of securing program- 
ing is through the purchase of syndicated TV films. This is very 
similar to the licensing of motion pictures by the distributor to the 
exhibitor. 

The network insists that it does not license or sell programs to affil- 
iates during option-time hours but simply provides a broadcast pro- 
gram service to the station in order to generate the circulation it sells 
to its advertisers.27 But the contention that programs are not sold 
or leased to the stations does not avoid the fact that the value of the 
time sold is closely related to the attractiveness of the programing pre- 
sented. Circulation generated by programing is the objective sought 
in a time buy. Hence, programing is an essential function of the 
broadcasting industry which operates as a business for profit. And it 
may be reasonably argued that TV programing, similar to motion- 
picture exhibition, is presented to the public with the ultimate objec- 
tive of financial profit, whatever the differences in the economic struc- 
ture of the two industries. In those instances where the station pur- 
chases a TV film from a syndicator, the transaction closely parallels 
the practice in the movie industry, the difference being that the TV 
licensee derives his revenue from a sale of time, or time and program, 
to the sponsor rather than to the viewing public directly. In F7C v. 
Motion Picture Advertising Co.2* wherein the defendant had long- 
term exclusive agreements with motion-picture theaters requiring such 
theaters to use only commercial films produced by the defendant, the 
Supreme Court strongly implied that the legal form of a distribution 
arrangement with reference to the Sherman Act violations was not a 
determining factor : 


The vice of the exclusive contract in this particular field 
is in its tendency to restrain competition and to develop a 
monopoly in violation of the Sherman Act. And when the 
Sherman Act is involved the crucial fact is the impact of the 
particular practice on competition, not the label that it car- 
ries. See United States v. Masonite Corp. (316 U. S. 265, 
280) .29 


27 See NBC Memorandum of Law, hearings before the Committee on Interstate and For- 
eign Commerce, U. S. Senate (1956), pp. 2359, 2377. 

% 334 U. 8. 392 (1953). 

2 334 U. S. 392, 397 (1953). 
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C. THE CONDITIONAL CHARACTER OF THE NETWORK-AFFILIATE 
PROGRAM FUNCTION 


A significant issue involved in applying the block-booking doctrine 
to the option-time practice concerns the conditional character of the 
network-affiliate program function. The viewpoint adopted of the 
concept of network service is of obvious importance. What are the 
expectations of the network and of the station which arise out of the 
affiliation agreement? Does not the network reasonably expect that 
through the option-time provision it has obtained assurance that these 
hours will be cleared on a substantially full and regular basis so as 
to enable the network to program to a national audience, and, conse- 
quently, to sell time to national advertisers? But how does the station 
view the network-afliliate arrangement? Does the station, in fact, 
contract to release specified hours in return for a unified, fully inte- 
grated program service, subject only to the limited exceptions of 
the formal agreement, or does the station consider the network as 
providing a diversified program source from which it may exercise 
substantial discretion in selecting from among a variety of specific 
programs? In other words, does the station contract for a fixed 

ackage of programing or does it contract only for its requirements 
in terms of specific network programs needed to fill out the station’s 
program schedule ? 

Network officials have characterized the nature of their network 
program service in such terms as: 

The network service is based on a planned schedule. It 
is not just a random assortment of different programs, but an 
organized structure of programing.*° 


In other words, the network states that its program service is not 
composed of an indiscriminate assortment of individual programs but 
of a well-integrated schedule, each program contributing an essential 
element of this composite pattern. By constructing a schedule on 
the basis of certain reliable “anchor” programs, a national audience of 
satisfactory proportions is attracted and maintained during the eve- 
ning. The network, therefore, has a certain expectancy that the 
individual affiliates will not exercise the privilege of freely choosing 
from among the various segments (or specific programs) of the inte- 
grated programing schedule since the purpose of the option-time ar- 
rangement is to provide “the mechanism a which the network has 
some reasonable assurance of general clearance of stations.” * 
Within the framework of a single evening the network’s planned 
program schedule based on the concepts of “anchor” program and 
“audience flow” tends to support the contention of a unified program 
service and to negate the idea of separate and distinct program units. 
And it might be argued on this basis that such a unified concept of 
program service cannot be subject to block-booking condemnation. 
If, for example, a network should present a professional football 
game which lasts throughout the full evening hour option time period, 
it could hardly be persuasively argued that the insistence by the net- 
work that all or none of the game be accepted and presented would 





*® Statement of NBC president, Robert W. Sarnoff, before the Committee on Interstate 
and Foreign Commerce, U. S. Senate (1956), hearings, p. 2393. 
* See statement of CBS president, Frank Stanton, ibid., p. 2181. 
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constitute block booking. Certainly it would not be considered block 
booking for a movie distributor to insist that all reels of a feature 
picture be accepted and exhibited in order for the theater to obtain 
the movie. But, of course, the taking of one program need not be tied 
only to another program ‘during the same evening. If, in order to 
obtain the professional football game, or a program series, the station 
is required to enter into an affiliation agreement which obligates it 
to take all other programs which may be offered by the network in 
prescribed option-time hours during the term of the affiliation agree- 
ment, then a situation closely resembling motion-picture block booking 
may exist. 

While the network’s interest in supplying, and having the affiliated 
stations accept, a full and unified program package is obvious, there 
are various factors which strongly suggest that network programing 
is and should be considered a fragmented service. It has been noted 
earlier in this chapter that some affiliates take the position that option 
time belongs to the network. This attitude might be construed as 
meaning either that the station conceives of network service as an in- 
tegrated program schedule or that it has simply delegated the power 
of decision to the network for program selection during option-time 
hours, irrespective of the nature of the service. Either construction 
raises a serious question of regulatory policy since full delegation of 
srograming choice to the network would violate the cardinal regu- 
fatty policy of licensee responsibility.** Most stations, of course, do 
not assume that option time automatically belongs to the network. 

Apart from the policy issue, several factors evidence the discrete, 
even disparate, nature of the programs included within the network 
programing service. It is by no means apparent to the ordinary 
viewer that one network program is necessarily related to another in 
terms of an integrated program schedule. The frequent shift in net- 
work programs is further evidence that there is no established formula 
by which net\ork programing can be fitted into a fully coordinated 
and interrelated whole. The fact that provision is made in the formal 
network-affiliate agreement for some exercise of discretion by the 
station licensee in the acceptance or rejection of specific programs 
is recognition by the network that a certain degree of discrimination 
can be exercised as to individual programs. As noted earlier in this 
chapter, each network program is cleared as a separate program unit 
with affiliated stations. And widely different clearance patterns 
exist for individual programs. Only the “must buy” stations of NBC 
and CBS can be assured of receiving the full program service of these 
networks. Hence, the programing offered the optional affiliates must 
necessarily be of a fragmented nature since the national advertiser 
associated with a particular program selects only those optional 
markets in which he desires exposure for his message. And many 
optional stations, as a matter of economics, willingly accept almost 
any program they can obtain without regard for the overall planned 
schedule of network programing. Even stations in the larger markets 
do not accept 100 percent network programing during option time. 
Thus, while it is to be expected that the network, as a national adver- 
tising medium, will view its programing schedule as an entity for 


2 See ch. 3, sec. V. 
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purposes of maintaining a satisfactory level of national audience ex- 
posure, there is substantial evidence that the affiliated stations do not 
consider the network program service primarily as a completely co- 
ordinated and unified package but rather as a program source which 
supplies a flow of generally good quality but differentiated programs. 

Khe difference between network and station attitudes toward the 
character of the network programing service emphasizes the fact 
that, while an area of mutuality of interest exists betweeen network 
and affiliate, there is also an area of conflict. Affiliates quite willingly 
clear for a substantial amount of network programing during option 
time. Their own self-interest and sense of responsibility to the net- 
work system dictate this course of action. The station wishes to 
assure itself of the continued network affiliation which provides a 
framework of quality programing and a valuable source of adver- 
tising revenue. It also recognizes the importance of its own role 
in the maintenance of the network system, and, perhaps, feels an obli- 

ation on this basis to clear a reasonable amount of network program- 
ing. But beyond this reasonable point of network clearances—which 
will differ with the various affiliates—a genuine clash of interest 
ensues. The network’s general insistence on the clearance of substan- 
tially all programs during option time hours conflicts with the affili- 
ate’s interest in selecting at least a limited number of programs from 
other sources in order to improve its own program schedule, enhance 
its revenue position, or for a combination of these or other reasons. 
It is in this area of conflict of interest that the conditional or com- 
pulsive aspect of the network-affiliate program function may arise. 

The affiliation agreement does not specifically state that the use of 
one program by the affiliated station is conditional upon the acceptance 
of other programs offered during option time hours although the 
language used suggests such an arrangement. The relevant standard 
provision in CBS affiliation agreements reads as follows: 


Station, as an independent contractor, will accept and 
broadcast all network sponsored programs offered and fur- 
nished to it by CBS Television during “network option time” 
(as hereinafter defined); provided, however, that station 
shall be under no obligation to accept or broadcast any such 
network sponsored program (i) on less than 56 days’ notice, 
or (ii) for broadcasting during a period in which station is 
obligated by contract to broadcast a program of another net- 
work. Station may, of course, at its election, accept and 
broadcast network sponsored programs which CBS Televi- 
sion may offer within hours other than network option time.” 


The option time provision of the formal agreement indicates that 
the network expects the affiliate to take all sponsored programs offered 
during network option time. This may also be construed as rs oe 
the network’s conception of its program service being an integrate 
entity. Factors previously discussed, however, indicate that the sta- 
tion is apparently more inclined to construe the network service as 
composed of discrete program units—of basically unrelated individual 
programs. Hence, since the affiliation agreement requires that the 


% See hearings before the Committee on Interstate and Foreign Commerce, U. 8S. Senate 
(1956), p. 1848. 
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station accept “all network sponsored programs offered and furnished 
to it by CBS television during ‘network option time’,” it may be as- 
serted that the option time practice coincides with the block- ooking 
practice in that: 


A broadcast station, in order to obtain any portion of 
regular network programing service (one or more programs) 
under a normal term, network-affiliate arrangement, must, as 
a condition thereto, agree to accept all commercial program- 
ing sought to be cleared by the network over the station in 
specified option time hours during the term of the affiliation 
agreement—subject only to minor exceptions. 


The question arises, however, as to whether the exceptions to the 
option time provision are minor or whether they are, in fact, sufficiently 
substantial to nullify any conditional-compulsive element in the 
option time practice. The CBS affiliation agreement states with re- 
spect to the option time exceptions : 


Nothing herein shall be construed (i) with respect to net- 
work programs offered pursuant thereto, to prevent or hinder 
station from rejecting or refusing network programs which 
station reasonably believes to be unsatisfactory or unsuitable, 
or (ii) with respect to network programs so offered or already 
contracted for, (A) to prevent station from rejecting or refus- 
ing any program which, in its opinion, is contrary to the 
public ‘interest, or (B) from substituting a program of out- 
standing local or national importance. CBS television may, 
also, substitute for one or more of the programs offered here- 
under other programs, sponsored or sustaining, of outstand- 
ing local or national importance, without any “obligation to 
make any payment on account thereof (other than for the 
substitute program, if the substitute program is sponsored). 
In the event of any such rejection, refusal or substitution by 
either party, it will notify the other by private wire or tele- 
gram thereof as soon as practicable. 


It will be noted that the option time provision recognizes the full 
discretion of the affiliate in the program selection function during sta- 
tion time hours. This provision is to be contrasted with the more lim- 
ited freedom of election permitted the station during option time 
hours. Close analysis indicates that the exceptions granted the station 
are of a rather limited nature. Those instances in which a judgment 

can be made that a program is unsatisfactory or unsuitable will be 
rare or nonexistent. A station cannot reject a network program for 
the reason that programs available from other sources might be of 
superior quality and more in the public interest than those offered and 
furnished by the network. Qualitative judgments on the part of the 
licensee with respect to programs offered during option time hours 
are prevented except in those negligible instances in whic h a network 
program might be found unsatisfact tory or unsuitable or “contrary to 
the public interest.” The provision permitting the substitution of a 
program of outstanding local or national importance does grant the 
licensee a modest area of discretion, however. But these exceptions 
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do not provide an appreciable opportunity for nonnetwork program 
producers and distributors to compete with the network program 
source during option time hours. 

While affiliates seldom justify a rejection on the basis of unsuitabil- 
ity, they do frequently reject a network program in order to substi- 
tute a program of local interest. And sometimes nonnetwork pro- 
grams are presented during option time without any attempt by the 
station to justify such action to the network. Yet, despite such in- 
stances, the percentage of clearance during option time hours is ex- 
tremely high. And the fact that in practice such rejections are made 
does not vitiate the applicability of the block-booking doctrine. In 
the district court opinion in the Paramount case it was stated: 


In many cases licenses for all the films had to be accepted 
in order to obtain any, though sometimes the exhibitor was 
given a right of subsequent cancellation for a certain number 
of pictures * * *. The * * * distributors have retained up 
to present time their previous methods of licensing in blocks, 
but have allowed their customers considerable Fesdoth to 
cancel the license as to a percentage of the pictures contracted 
for.® 


If such exceptions do not negate the conditional implications of the 
formal agreement, then what practices affirmatively support the con- 
ditional-compulsive element? The major thrust of the C S argument 
against the abolition or reduction of option time has been that the 
network program service would be eroded, that affiliated stations 
would more freely select from other program sources in the absence 
of the option-time right. There is evidence that licensees would use 
greater discretion in selecting programs if they were not so closely 
bound to the network by the option-time arrangement. Program 
decisions of affiliated stations are clearly affected by the option-time 
obligation. While it is not likely that the percentage of clearances 
would be greatly reduced in the absence of option time—clearance for 
network programs is very high even in station time—wider freedom 
of choice by affiliated stations in selecting individual programs would 
unquestionably result. The option-time arrangement has definitely 
forced some programs on some affiliates that they would otherwise 
have not accepted. Not only do the networks pursue a vigorous fol- 
lowup procedure to induce reluctant affiliates to clear for specific: 
programs, but, as described earlier in some instances they apply 
exceedingly strong pressures in order to effect necessary clearances. 

While the ultimate determinant of clearance over an extended period 
of time for a given program depends primarily upon the quality of 
such program, option time can sometimes compel the initial acceptance 
and continued clearance of an inferior program. Thus option time 
is a factor which contributes to enlarging the exposure of some net- 
work programs which would not have gained acceptance in a fully 
competitive market in the first instance on the basis of their intrinsic 
merit, or would not have enjoyed exposure over as an extended period 
of time if the licensee had been in position to choose freely from 
among all program sources. As a consequence of this favored position 
enjoyed by network programs, nonnetwork program producers and 


* 66 F. Supp. 323, 348 (1946). 
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distributors have been placed at a substantial competitive disadvan- 
tage in marketing their products to affiliated stations. Clearly, affili- 
ates take some network programs they do not want, preferring pro- 
grams available from other sources. If this were not the case, of 
course, option time would serve no useful purpose to the network. 


D. THE UNIQUE QUALITY OF TELEVISION PROGRAMS 


The element of limited monopoly flowing from copyright required 
by the block-booking formula appears to be present in the option- 
time context. In the Paramount case the court found that since each 
motion-picture film was copyrighted and it was required that the 
films be purchased in blocks, a distributor of motion-picture film there- 
by “adds to the monopoly of a single copyrighted picture that of 
another copyrighted picture which must be taken and exhibited in 
order to secure the first,” and further : 


Where a high quality film greatly desired is licensed only 
if an inferior one is taken, the latter borrows quality from 
the former and strengthens its monopoly by drawing on the 
other. The practice tends to equalize rather than differen- 
tiate the reward for the individual copyrights. Even where 
all the films included in the package are of equal quality, the 
requirement that all be taken if one is desired increases the 
market for some. Each stands not on its own footing but in 
whole or in part on the appeal which another film may have. 
As the district court said, the result is to add to the monopoly 
of the copyright in violation of the principle of the patent 
cases involving tying clauses.** 


A substantial number of the programs now Bavennntn by the net- 
works are on film * and most, if not all, of these films are copyrighted. 
And many of the scripts for live shows are also copyrighted. But 
apart from the registered copyright aspect, almost every program 
can be shown to be “unique” and the subject of a “common-law” copy- 
right as artistic property, at least prior to its “publication.” ® Hence, 
most, if not all, network programs have the characteristic of “unique- 
ness” and the network controls the presentation of such programs even 
though it may have no proprietary interest in some of them. As was 
stated in Times-Picayune Publishing Co. v. U.S.,” the important ele- 
ment is control of the tying device, whether conferred by patent 
monopoly or otherwise obtained.*t The fact that each network may 
control or present a relatively small percentage of the total television 

% 334 U. S. 131, 158 (1948). 

37 See hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), pp. 1734-1785. 

% NBC, in its memorandum of law submitted to the Committee on Interstate and Foreign 
Commerce, U. S. Senate, hearings, p. 2377, acknowledges that its sponsored programs “may 
contain copyrighted program material.” It would not appear necessary to find that every 
program presented by the network during option time is copyrighted in order to satisfy the 
block-booking formula but only that to obtain one or more copyrighted programs, another 
copyrighted program or programs must be accepted. 

See Ball, Law of Copyright and Literary Property, sec. 216 (1944). See also note, 35 
Virginia Law Review 246, 255-256 (1949). 


#345 U. S. 594 (1953). 
“1 Tbid., p. 605. 
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programs available on the market is not decisive since dominance of 
the program market is not required.*” 


E. CONCLUSION 


The foregoing analysis has undertaken to discuss the technical ele- 
ments of the movie block-booking doctrine as applied to the television 
option-time practice. Since the factual contexts differ in certain 
noted respects, it might be contended that application of the block- 
booking formula to option time involves the isolation of the network 
program supply function from the total bundle of relationships con- 
stituting the network-affiliate arrangement. Nevertheless, there is 
substantial similarity between the option-time practice and the de- 
scription given to the motion picture block-booking practice in the 
Paramount case: 


Block booking is the practice of licensing, or offering to 
license, one feature or group of features on condition that the 
exhibitor will also license another feature or group of fea- 
tures released by the distributors during a given period. 

We do not suggest that films may not be sold in blocks or 
oo s, where there is no requirement, express or implied, 

or the purchase of more than one film. All we hold to be 
illegal is a refusal to license one or more copyrights unless 
another copyright is accepted.“ 


It is felt that there is substantial support for each of the various 
elements of the block-booking doctrine as applied to the option-time 
practice. Evidence of the conditional or compulsive element is not 
wholly conclusive, however. The area of network-station conflict does 
not appear as well defined in the option-time practice as the area of 
distributor-exhibitor conflict in the Paramount case. Station prac- 
tices vary widely as to what constitutes wanted or unwanted network 

rograms. Yet, the facts collected and analyzed by the Network 

tudy Staff indicate that an affiliated station must clear for a reason- 
able amount of network programs in order to obtain the optimum 
advantages from the network relationship or, in some situations, to 
maintain its affiliation. Further, at least a limited number of network 

rograms are forced upon some stations in that “area of conflict” 

eyond a “reasonable” amount of network clearance. If even a limited 
number of programs are forced upon some affiliates, the existence of 
such practice should be sufficient to satisfy the elements of the block- 
booking doctrine. Consequently, there is at least a reasonable possi- 
bility of a court finding that the option-time practice constitutes a 
per se violation of section 1 of the Sherman Act. 





“ As was stated in Fashion Originators Guild v. FTC, wherein an agreement among com- 
cooies producing original “exclusive” dresses not to sell their product to companies identi- 

ed as “style pirates’’ was found unlawful, the court stated: ‘‘Finally, it is of no conse- 
quence that the guild does not supply the whole market for women’s dresses; it alms at a 
monopoly, however small its share of total sales. The reason is as follows: Although all 
dresses made after one design are fungibles, the different designs themselves are not fungi- 
bles. Each has its own attraction for buyers; each is unique, however trifling the basis for 
preferring it may be. Hence to attempt to gather to oneself all possible reproductions of 
a given design is to attempt to create a monopoly, as at once appears from the fact that a 
copyright for it—and a fortiori a design patent upon it—would be ranked as a monopoly. 
It is true that the sanction of that monopoly may be very weak; it depends upon the 
design’s attractions above other designs, often not a very important margin of advantage. 
But the same is true of nearly all peerete. for there are substitutes for most goods.” 
114 F, 2d 80, 85 (2d Cir. 1940), aff'd 312 U. S. 457 (1941). 

#334 U. S. 131, 157 (1948). 

“Tbid., p. 154. 
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X. SuMMARY AND RECOMMENDATIONS 


A. SUMMARY 


Time-option arrangements were applied by the networks in radio 
during the 1930’s. T Phe FCO, in its original report on chain broad- 
casting, found the practice contrary to the public interest and pro- 
posed ‘its abolition. Subsequently, however, option time was author- 
ized in a modified form, as a matter of business convenience to the 
networks. 

Option time is part of an aggregate relationship between the net- 
work and its affiliated stations, and can only be understood in the 
light of that relationship. The network provides the affiliated sta- 
tion with a comprehensive schedule of sustaining programs and those 
commercial programs for which the station is ordered by the network 
advertiser. The station is granted a “first call” right with respect 
to all network programs ordered in its market. The network gener- 
ally pays the costs of interconnecting the station to the national net- 
work. Revenues from the sale of the station’s time to network ad- 
vertisers are shared by the network and its affiliates on the basis of 
an agreed compensation formula. In addition, network programs 
frequently engender valuable nonnetwork revenue from the sale of 
station breaks and spot adjacencies. In return for these advantages, 
the station broadly undertakes to provide an outlet for network ad- 
vertisers in its part of the national market by carrying network 
programs for which it is ordered. Option time specifically binds the 
station to accept commercial programs during particular hours of the 
broadcast day, subject to the station’s right to reject or cancel pro- 
grams on specified grounds. 

The option-time right of the networks is a limited one. Legally, 
the station retains the power to reject network programs if deemed 
unsuitable or contrary to the public interest; in practice, network 
programs are frequently rejected without any specification of the 
reasons involved. Programs straddling option and station time fall 
into a special category. Technically, ‘problems of time-zone differ- 
ences and daylight saving time make it difficult to utilize the option- 
time hours to maximum advantage in some markets. 

The networks very seldom invoke their option-time rights, and 
there has never been a legal contest of these rights. Option time 
does not, generally, play an important part in the network’s efforts 
to obtain station clearances for its programing, for a variety of rea- 
sons. From a mechanical standpoint, option time has no appreciable 
effect on the time required to complete the clearance process. Em- 
phasis on option time might complicate the network’s efforts to ar- 
range clearances for its programs originating in station time. Also, 
the network is aware that stations have many affirmative reasons for 
desiring a large schedule of network programs, and in this situation 
it has other and, in the aggregate, more influential bargaining powers 
in its efforts to effectuate clearance. Finally, the network-affiliate 
relationship is, to some extent, looked upon by both parties as a 
partnership arrangement. Mutual cooperation is required, and this 
necessitates that the option-time clause be administered flexibly. 

Despite these qualifications, most affiliated stations feel a stronger 
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obligation to clear for programs originating in option time than for 
those originating in station time. Option time is more frequently 
alluded to in station responses to network requests for clearance, and 
is used by the stations as a means of safeguarding the hours specified 
as station time from further encroachment by network programing. 
Option time, therefore, has some effect on the network’s ability to 
arrange program clearances, as is confirmed by a comparison of av- 
erage program clearances during option and nonoption hours. How- 
ever, it does not appear to be the most important factor in the clear- 
ance process. Program quality and the programing of competin 
networks bring about substantial variations in the clearance recor 
of individual programs, both within and outside of the option-time 
hours. 

Since the contractual provision of option time has created some obli- 
gation on the part of affiliated stations to clear for network programs, 
the station licensee is not entirely free to exercise his judgment with 
respect to program selection. Most stations do not simply “plug into” 
the network but act with considerable discretion in accepting or reject- 
ing network and other programs. Nevertheless, as a result of the 
option-time provision, affiliated stations accept some network pro- 
grams that they would not otherwise carry, or else that they would 
otherwise carry on a delayed basis. To this extent, the station 
licensees have relinquished some of their programing responsibility 
to the networks. If this were not the case, option time would be of 
no effect in the clearance process. 

Other business groups competing with the networks or with adver- 
tisers using network television have been placed at a competitive dis- 
advantage through network option time. Producers and distributors 
of syndicated-film programs (designed specifically for television) have 
had only very limited access to the broadcast schedules of affiliated sta- 
tions during the most desirable viewing hours. For this and other 
reasons, these producers and distributors have tended to favor direct 
sale to the networks or to network advertisers, and the quantity and 
quality of syndicated film programing have been reduced below what 
they would otherwise be. Similarly, national-station representatives 
have been handicapped in their effors to sell program time periods in 
competition with the networks, since the most desirable periods are 
under option to the networks. National, regional, or local advertisers 
seeking access to television in competition with network advertisers 
have also been placed at a competitive disadvantage. Although other 
(and, in some cases, more important) factors are also involved, option 
time has acted to some extent to restrain competition in a manner con- 
trary to the public interest in each of these areas. 

It is not apparent that option time is necessary or essential to net- 
work operations. Since stations clear more readily during the time- 
option hours, the arrangement is clearly a business convenience of some 
usefulness to the networks. That it is not essential is evidenced, inter 
alia, by the fact that both CBS and NBC are now programing to a 
considerable extent in station-time hours. Some erosion of clearances 
might occur without option time, as stations made their programing 
decisions with greater freedom. On the other hand, there are man 
reasons for believing that program clearances would remain at hi 
levels, particularly if the quality of network programing is main- 
tained. Relatively few programs require the simultaneous live clear- 
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ances for which option time is most useful. It is also possible that 
network clearances outside of option time would be improved if the 
distinction between “network option” and “station time” were no 
longer in effect. 

Acceptance of the argument that option time is essential to network- 
ing would necessitate various forms of direct network regulation— 
however undesirable some of them might appear—to make certain that 
the quasi-monopoly power conferred on the networks was exercised 
in the public interest. 

The antitrust analysis of option time indicates at least a reasonable 
possibility that it would be found to be a per se violation of section 1 
of the Sherman Act on analogy to the motion-picture block-booking 
practice condemned in the Paramount case. Substantial support for 
each of the elements of the block-booking formula has been demon- 
strated. While there is clearly a large area of mutuality of interest 
in network-afliliate program transactions, there is also an area of con- 
flict. At least a limited number of network programs are apparently 
forced upon some stations. This situation might prove sufficient to 
satisfy the element of the block-booking doctrine. 

When the FCC authorized the present Lipton -time arrangements 
for radio in 1941, it expected that they would not interfere too seri- 
ously with the local programing responsibilities of the licensees and 
with competition from national or local spot business. It also indi- 
cated that the chain broadcasting rules would be reviewed to ascertain 
that their objectives had been accomplished. For a number of reasons, 
it is apparent that the situation in television must now be considered 
on its own merits: (a@) The Commission could not have anticipated 
that a serious shortage of facilities would prevail in television, thereby 
limiting the number of networks and intensifying the problem of 
competitive access to station facilities; (6) the economic and techno- 
logical features of the television industry are substantially different 
from those then prev vailing in radio; (¢) the Commission apparently 
assumed that the 5 hours within each time segment of the broadcast 
day would be of equal value. (This has not proven to be altogether 
the case; for example, the 3 evening hours selected for network option 
time (7: 30-10: 30 p.m.) represent 67 percent, rather than 60 percent, 
of the total viewing audience during the 5-hour segment of 6-11 
p- m.);*° (d) the Commission also indicated that option time was 
authorized, but not made mandatory. It stated that stations would 
be free to accept or reject the network’s request for option time as part 
of the contractual arrangement. In practice, with the present struc- 
ture of the television industry and the present balance of network- 
affiliate relations, the affiliated station has virtually no choice but to 
accept the number of option-time hours stipulated by the network in 
the standard affiliation contract. 


“Data from a Nielsen tabulation. The figure shown is an average for the period 
January-June 1956, and represents the proportion of the total viewing audience, as meas- 
ured by sets in use, in all time zones during weekdays (Monday through Friday). It 
should be pointed out that the size of the audience tuned in at any time is, in part, a 
function of the quality of the programing being offered at that time. To some extent, 
therefore, it is conceivable that some of the larger audiences during the 7 : 30-10: 30 period 
are due to the fact that the networks have been programing consistently during these 


periods. On the other hand, the networks also program during other parts of the 6-11 
p. m. segment, and the stations have filled in the balance with the programs considered 
most suitable for the audience available at these hours. Basically, the variations in the 


size of audience, at different hours of the evening time segment are presumably due to 
dinnertime, children’s bedtime, the hour of adult bedtime, ete. 
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For the reasons given above, it is concluded that the present option 
time arrangements have operated in television in a manner contrary 
to the public interest. Some revision of the chain broadcasting rules 
is therefore required. Alternative proposals will now be considered, 
after which the recommendation of the Network Study Staff will be 
given. 

B. ALTERNATIVE PROPOSALS 


The proposals for a change in the option time rule are of three 
kinds: (1) The elimination of option time; (2) a reduction in the 
number of option time hours; (3) a limitation on the amount of pro- 
graming that an affiliated station may take from the networks. These 
will be examined in turn. 

1. Elimination of option time 

The argument in favor of the elimination of option time is based on 
the ground that the practice has proven to be contrary to the public 
interest. Option time limits the freedom of the licensee to exercise his 
program selection; abolition of option time would give affiliated sta- 
tions greater freedom to select programs from any source on their 
merits and on the basis of the stations’ own judgment as to the penis 
interest. Since option time places independent proke ae producers 
and suppliers at a competitive disadvantage, its abolition would give 
them a greater opportunity to compete with the networks. Non- 
network advertisers—national, regional, and local—would have 
greater access to desirable time periods now under option to the 
networks, in which to compete with network advertisers. National 
station representatives would be on a more equal footing in their com- 
petition with the networks for station time sales. 

Without option time, affiliated stations would undoubtedly con- 
tinue to take much of their programing from the networks, and the 
networks would continue to have important bargaining advantages 
in seeking clearance for their programs. However, the stations would 
no longer be under a constraint to accept programs from a particular 
source—the networks—during specified: periods of the broadcast day. 
Similarly, while independent film producers, station representatives, 
and nonnetwork advertisers would not be in an equal competitive posi- 
tion with their network counterparts, they would not be handicapped 
by the artificial restriction of option time. It is reasonable for the 
Commission to prohibit a practice which gives one group in the in- 
dustry a competitive advantage at the expense of others. 


2. Reduction of option time hours 


Various possibilities exist for reducing the number of hours that 
may be optioned to any or all networks. For example, the limit 
could be placed at 2 rather than 3 hours during each of the 4 time 
segments. The ATFD has proposed a maximum of 114 hours during 
each of the time segments. Other combinations of time segments and 
specified hours of option time are obviously possible. Thus, ‘the 
broadcast day could be divided into 4-hour segments, such as 7 to 11 
a.m., 11 a.m. to 3p. m.,3 p. m. to 7 p. m., 7 p. m. to 11 p. m., 11 p. m. 


to signoff; network option time could then be limited to a maximum 
of 2 hours in each 4-hour segment. 
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Such reductions in the maximum number of hours subject to the 
network option would have the advantage of reducing, pro tanto, the 
adverse effects already alluded to with respect to the programing re- 
sponsibilities of the station licensee and the competitive position of 
nonnetwork groups. If the number of option time hours were re- 
duced sufficiently, the relief thereby afforded would be considerable, 
On the other hand, the proposal has the disadvantage that regardless 
of the number of hours the restrictive effect of option time would 
still remain. The option time arrangements would clearly be less of 
a restraint if fewer hours were subject to option. At some point the 
adverse effects of the time-option system might cease to be of any 
consequence. In the absence of a stronger case on behalf of option 
time, however, it is not apparent that affirmative arguments could be 
advanced for any particular number of option hours. Moreover, as 
has been seen, there is some question whether the option time practice 
is compatible with the antitrust laws. 

If option time were to be retained on a reduced basis, a further 
change should be instituted. At present, the option can be invoked 
by the network on 56 days’ notice. This does not give nonnetwork 
advertisers sufficient protection against having their programs pre- 
empted by a network program. Fifty-six days is insufficient time for 
a nonnetwork advertiser to develop his commercial campaign or to 
amortize the costs of his program purchase. The period of notice 
should be extended at least to the minimum contract term for sales 
of program time periods, which is generally 13 weeks. It would be 
preferable to specify that the option could not be exercised until the 
expiration date of a firm nonnetwork contract, up to a limit of 52 
weeks. This rule change would give a greater measure of protection 
to those nonnetwork advertisers able to gain access to the station’s 
broadcast schedule during the hours subject to the network option. 
It has been proposed by several station representative agencies. 

As an alternative to reducing the specified number of hours, it 
would be possible to authorize option time only for those programs 
that clearly require simultaneous live clearance. This would exclude 
the great majority of, if not all, entertainment programs (dramas, 
quiz programs, Westerns, etc.) even if the networks prefer to telecast 
them on a live basis. It would include news programs, sportin 
events, special interviews, and national events such as presidenti 
speeches, election campaigns, and other items of outstanding national 
interest. 

This proposal would have the advantage of confining option time 
arrangements to those programs for which the need for option time 
is most apparent, although, as has been seen, option time has not 
generally been used in connection with them. Most of these pro- 
grams could be regularly scheduled, so that it would be possible to 
apply option time without disrupting unduly the broadcast schedule 
of the station and the nonnetwork programs that it might be carry- 
ing. On the average, it is unlikely that the regularly scheduled pro- 
grams requiring simultaneous live clearance would exceed 1 or 2 
hours daily. In the case of special events scheduled at irregular 
times, the network might have greater difficulty in arranging clear- 
ance, since the periods might already be occupied by nonnetwork 
programs. However, stations generally retain the right to cancel any 
program, whether network or nonnetwork, in order to carry programs 
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of outstanding local or national interest. Most of the special events 
would be of the type that station licensees could be expected to accept 
readily, regardless of the nature of the business that was temporarily 
disrupted thereby. 

A disadvantage of the latter proposal is that considerable difficulty 
would be encountered in defining precisely the types of programs for 
which simultaneous clearance was necessary, and in applying the 
definition in concrete cases. The option privilege could be made 
available to any program supplier who could qualify on the basis 
described above. 

3. Limitation on network programing 

Several proposals have been advanced calling for a limitation on 
the amount of programing which a station licensee could accept from 
any or all networks. Underlying these proposals is the premise that 
the elimination of option time would not make additional time periods 
available to competing groups to a significant degree. It is assumed 
that the strength of the network-station ties, and the bargaining 
power of the networks, are such that stations would be under a 
continuing compulsion to accept network programs. In order to 
give sufficient freedom of choice to the affiliated stations and to make 
adequate time accessible to nonnetwork groups, it has been proposed 
that stations be prohibited from taking more than a spicifind amount 
of network programing. 

KTTV’s proposal is that option time be prohibited, and further 
that no station be permitted to take more than 75 percent of its pro- 
graming from any one source during anv of the time segments of the 
broadcast day or during the period 7:30 to 10:30 p.m. The spe- 
cific plan is as follows: 


* * * Tn cases where a station fills a high proportion of 
its program schedule with programs of a single network 
source, it might be difficult from a practical standpoint to 
determine whether this schedule was a result of any exclusive 
dealing, arrangement or understanding. To-solve this prob- 
lem, we suggest that a [third] amendment be added. This 
amendment. would provide that, if during any 52-week period 
an average of more than 75 percent of a station’s schedule 
during any of 4 segments of the broadcast day consists of 
programs from a single outside source—and we are not 
limiting it to networks—or if during a 52-week period the 
station’s schedule between 7:30 p. m. to 10:30 p. m. aver- 
ages more than 75 percent of programs from any single out- 
side source, this fact shall constitute prima facie evidence 
of exclusive dealing. In such event, the station would be 
given an opportunity to rebut the presumption of exclusive 
dealing, and no penalty, such as suspension or revocation of 
the license, could be imposed until after hearing. The 
amendment could also be worded in a way which would 
afford appropriate exclusions for special events such as 
national political conventions, so the station would not be 
penalized by carrying that type of program. 

We doubt that a network would assert the right to program 
a yearly average of more than 75 percent of the affiliated 
station’s schedule during these particular time segments. 
979275827 
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Such a contention would not be consistent with the public 
interest and with the station’s nondelegable responsibility 
to serve its own community. We also believe that a great 
many affiliated stations would welcome the opportunity to 
have 25 percent of their prime evening viewing time free 
of network-controlled programs, so that they could use this 
desirable time to carry local or syndicated programs spon- 
sored by local, regional, or national advertisers—programs 
which the station itself felt were the programs it wanted to 
present to the area which it served.** 


As has been seen, on the average stations are not taking more 
than 75 percent of their programing from any one network during the 
sign-on to 1 p. m. and 1 p. m. to 6 p. m. segments of the broadcast 
day. During the 6 to 11 p. m. segment, and particularly during the 
7:30 to 10:30 p. m. sarah many stations would be obliged to curtail 
substantially the amount of network programs in order to-conform 
to the proposed rule. 

The Association of Television Film Distributors has submitted a 
2-point proposal: (@) that the number of hours under option be 
reduced to (say) 114 hours during each of the broadcast segments; 
and (6) that the number of hours of programs that a station may 
accept from the networks, option time and station time combined, be 
limited. Specifically, the association has recommended that no sta- 
tion be permitted to take more than 90 successive minutes from one 
or more networks, and that in between such 90-minute periods there 
must be a minimum of 1 hour devoted to nonnetwork programs, 
Special provision would be made for “exceptional” programs (sports, 
political conventions) requiring more than 90 minutes; the 90-minute 
total could be exceeded for programs of this type up to a limit of 10 
hours per month. 

Under the ATFD proposal, the maximum amount of network pro- 
graming which a station could carry during the 6 to 11 p. m. segment 
would be 3 hours if the network programed in blocks of 90 minutes. 
The ATFD proposal does not indicate how the rule would operate if 
the network programed in smaller blocks of time. This is an impor- 
tant loophole; for example, by programing for 60 successive minutes 
and then leaving an interval of 30 minutes, the total of network pro- 
grams during the 6 to 11 p. m. segment could be raised to 314 hours. 
In any case, the networks would be unable to program continuously 
throughout the most desirable viewing hours of the evening. 

A common proposal has been put forth by 10 station representatives, 
including most of the larger ones. The proposal is designed both 
“to break up the multiple-hour blocks of solid network programing 
at the best times of day” and “to strengthen affiliates in their ability 
to say ‘No’ to a network when a network wants to invade nonoption 
hours.” The proposal guarantees a minimum of one-half hour in 
every 2 hours to the station for nonnetwork use and limits the total 
amount of network programing during any segment of the broadcast 
day to3hours. The specific proposal is as follows: 


Tf, after its review of the entire issue, your study group 
still feels that some form of “option time” is required for the 


48 Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), p. 1515. 
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maintenance of network service, we ask your consideration 
of the following proposals for the amendment of “option- 
time” regulations : 

1. No station may broadcast more than 114 consecutive 
hours of network commercial programs at any time of day 
(whether from 1 or more than 1 network). 

2. One-half hour of station time, inviolate against network 
utilization, must separate each 114 hours of network time 
from any other unit of network time. 

3. Regardless of the pattern in which a network employs 
its 114-hour blocks of time, even if in less than 114-hour units, 
a minimum of 14 hour in every 2 hours must be guaranteed 
to the station for nonnetwork use. 

4. The total amount of time released to a network, or net- 
works, must not exceed the present option-time total of 3 


hours per day part, that is, 3 hours in each of these time 
brackets: 


8 a.m. tol p.m. 

1 p. m. to 6 p. m. 

6 p.m. toll p. m. 

11 p.m. to 8 a.m. 

5. Exceptions to the above should be permitted for pro- 
grams of more than 114 hours’ duration when they are of 
overriding public interest, such as elections, world series, 


political conventions, dramatic productions of unusual inter- 
est, etc. 


The concern of nonnetwork groups that the elimination of option 
time might not, as such, bring about an improvement of their com- 
petitive position is understandable. Through their ability to select 
the station with which to affiliate, to fix the rate charged for network 
time sales, to fix the compensation paid to the affiliate for carryin 
network programs, as well as through other aspects of the networ 
affiliate relationship, the networks are in a strong bargaining position 
in many markets. If the networks were to exert this bargaining 
power to the maximum, the narrow margin of time occupied by non- 
network programing during the peak viewing hours could conceivably 
dwindle to the vanishing point, even without option time. (Whether 
it would be to the long-run advantage of the networks to pursue this 
course of action is another matter.) However, it must be questioned 
whether in this case the proposed cure is not worse than the illness. 

The three proposals for limiting network programing described 
above amount, in effect, to a rationing of the time of affiliated stations. 
In lieu of the restraint imposed through option time—or, in some 
instances, in addition to this restraint—a new restraint would be im- 
posed. Station licensees would not be free to exercise their best judg- 
ment as to program selection at all times. Instead, they would be 
enjoined from accepting programs from one source during a specified 
portion of the broadcast day. 

This runs counter to one of the basic tenets of Commission policy, 
that the station licensee should have maximum freedom in his program 
selection, together with the responsibility to exercise that freedom of 
choice in the public interest. Similarly, the networks would not be 
free to compete with independent program suppliers and independent 
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station representatives throughout the broadcast day, and network ad- 
vertisers would be handicapped relative to nonnetwork advertisers, 
The limitations on station programing would be absolute, and thus 
even more restrictive than the present option-time rules which enable 
the station to reject or cancel network programs for a number of 
reasons. The proposal of KTTV is more flexible than those of the 
ATFD and station representatives, but all suffer from this serious 
drawback. 

Some of the proposals described above for limiting or rationing the 
amount of programing which a station could accept apply to any one 
network or program source, while others apply to all networks in 
combination. If the rationing of station time were applied to: any 
one network or program source, one of its principal effects would be a 
reshuffling of network programing among the affiliated stations in a 
community. For example, the NBC affiliate in a community could 
take its quota of network programing from NBC and fill in the rest 
of its schedule with CBS network programs, while the CBS affiliate 
could do the same with respect to CBS and NBC programs. The re- 
sult might be an increase rather than a reduction in the total amount 
of network programing carried by the station. On the other hand, if 
the limitation were applied to all networks in combination, it would 
bear most heavily on the ABC network (in markets where ABC does 
not have a full-time affiliate), on NTA, Film Service, and the Sports 
Network, and on new organizations seeking to enter the network field. 


C. RECOMMENDATION OF THE NETWORK STUDY STAFF 


Having weighed the various alternatives, it is the recommendation 
of the Network Study Staff that the option-time practice be prohibited. 
The proscription of option time should not be combined with any pro- 
posal to limit the amount of programing that a station licensee may 
accept from any source. 

If the recommendation of the Network Study Staff is accepted, it 
will be necessary for the Commission to guard against the reappear- 
ance of the option-time practice in a different form. For example, 
contractual arrangements or understandings might be devised between 
a network and its affiliates which, while not constituting an option- 
time arrangement under the present language of the chain broadcast- 
ing rule, would be even more restrictive of the freedom of the station 
and of the competitive opportunity of other groups. In this respect, 
the precise language of the FCC rule is likely to be of great importance. 
The rule should be so phrased, for example, as to preclude the possi- 
bility that stations will be committed to accept and broadcast programs 
prior to a firm order for these programs on the part of advertisers. 

The public interest would be served by prohibiting option time. A 
number of beneficial results might be expected to follow. Without 
option time, affiliated stations would have greater freedom to program 
in accordance with their best judgment as to the interests and needs 
of their viewing public. Local, regional, and national advertisers 
would have more opportunity to compete with national advertisers 
using network television. It is expected that independent program 
producers and suppliers, and independent station representatives, 
would have a better opportunity to compete with the networks in their 
respective fields. Independent stations without network affiliation 
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would have greater access to program fare that is competitive with 
that offered by network affiliates. : 

The touchstone of Commission policy is, of course, the interest of 
the public at large. How would the public benefit from the removal 
of option time? As consumers, the public would benefit from the 
introduction of a greater measure of competition among the various 
national, regional, and local producers whose goods and services are 
advertised on television. How, in a free-enterprise society, competi- 
tion serves the interests of the consuming public is too familiar to bear 
repetition here. The public would also benefit, as viewers of tele- 
vision programs, from the existence of a wider variety of program 
sources. There would not, of course, be any increase in the number 
of stations in any community or in the number of programs telecast 
over these stations. However, independent suppliers would presum- 
ably be able to offer programing to stations in larger amounts, and 
the stations would be able to exercise more freedom in choosing among 
the program alternatives to select those best suited to their viewing 
public. Network programing would undoubtedly continue to pre- 
dominate during prime time, but the station would have greater op- 
portunity to offer to its public programing from more varied sources 
should it choose to do so. Also, public groups in the local community 
would have better opportunity to gain access to the television medium 
during desirable viewing hours. 

A greater variety of program sources is not, of course, necessarily 
synonymous with a higher quality of program offerings. There is no 
reason to doubt that independent program producers have the talent 
to produce high-quality shows for syndication, as evidenced by the 
fact that a considerable number of these shows are now purchased for 
network broadcast. The removal of the competitive handicap of 
option time would make it more feasible for high-quality films to be 
offered for syndication to stations on a first-run basis. On the network 
side, there does not appear to be any a priori reason to believe that 
increased competition would impel the networks to degrade their pro- 
gram service. ‘The networks have stated that they welcome the stim- 
ulus of program competition, which, among the three networks, is 
already intense. Those who are opposed to free competition in pro- 
graming invite a system of Government-controlled programing which 
is entirely foreign to the American system of broadcasting. 

It is not possible to predict all of the ramifications of the removal 
of option time. The television industry is still in its youth and will 
undoubtedly undergo many changes with advancing technology. A 
film network and a national network programing only in certain mar- 
kets have recently been launched, and other programing methods are 
being considered. Network television will undoubtedly remain a vital 
part of the broadcast system for many years to come. The situation 
calls for maximum freedom and flexibility, however, so that new com- 
petition and new techniques may have opportunity to develop. It 
would be unwise to freeze the broadcast industry in its present mold 
by granting a permanent right-of-way to the networks through option 
time. 

It would be misleading to state or imply that any major changes in 
the structure or performance of the television industry would occur, in 
the foreseeable future, as a result of the elimination of option time. It 
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is probable that no change at all would take place for some time, after 
which any movement w ould be gradual and piecemeal. Stations would 
continue to rely heavily on network programing, but without the 
constraint on their programing judgment implicit in option time. 
At most, the end result is likely to be somewhat greater freedom of 
choice for stations, somewhat more opportunity for nonnetwork com- 
petition, and a somewhat wider variety of program offerings to the 
public. There is even a possibility that, through additional - network 
programing in station time periods and through intensified network 
efforts to arrange program clearance, network progr aming may assume 
an even larger proportion of the broadcast day of affili: ated stations. 

In any event, it is imperative that the situation be given close and 
continuing scrutiny by the Commission. The networks have taken the 
position that option time is essential to their operations. This alone 
would be ample reason to watch closely the development of the indus- 
try without option time. If it should appear that the network system 
was being endangered, it would then be possible quickly to take re- 
medial action. Conversely, if it should appear that the objectives 
of the Commission with respect to the responsibility of the station 
licensee and the competitive opportunities of nonnetwork groups 
were not being realized, it would then be necessary to consider what 
other measures might be necessary to achieve these objectives. With 
the industry itself in a state of r apid development, the operation of 
the rules of the Commission will require continuous review. 








| 
| 





CHAPTER 7 
NETWORK PRACTICES: RATES 


I. InrRopucTion 


One of the most significant functions of a network is the establish- 
ment of the time rate of each affiliate for sales to network advertisers. 
Networks state that such centralized rate control is required to estab- 
lish an efficient and competitive network pricing structure. In theory, 
network affiliates retain full authority over their nonnetwork time 
rates, both national spot and local. Section 3.658 (h) of the Commis- 
sion’s rules specifically prohibits any agreement or understanding be- 
tween a television station and a network which prevents or hinders the 
station from fixing its rates for nonnetwork time sales. In practice, 
however, as will be developed below, the level of network rates is sub- 
stantially interrelated with the rates set by stations for nonnetwork 
time sales. 

The network setting of rates raises a number of important policy 
issues. Do networks need to have this function? Do they administer 
their stewardship in this field in a manner consistent with the public 
interest? Is there effective rate competition among networks, and be- 
tween network and national spot advertising? In order to arrive at 
conclusions on these important questions, network practices in the 
rate field will be examined in detail. 

The chapter begins with a description of the structure of network 
and nonnetwork time rates. This is followed by a discussion of the 
respective roles of the network and the stations in ratemaking, ad- 
dressed to the question whether it is necessary for the network to have 
the final decision in setting rates for network time sales. The pro- 
cedures and criteria used by the network are then examined in detail; 
from this examination it is’ possible to determine whether the net- 
work’s role in the rate field is exercised in a manner that is arbitrary 
or otherwise contrary to the public interest. A special question is 
raised, in this connection, with respect to the use of rate decisions 
to effectuate the clearance of network programs. The last 2 sections 
are concerned, respectively, with the extent of rate competition be- 


tween network and national spot advertising, and among the 3 net- 
works. 


II. Descrrerion or NetworK AND NoNNETWORK Rates? 


Both networks and stations derive their broadcast revenues from 
the sale of two distinct services: The sale of time, i. e., the sale to 
advertisers of broadcast time periods of varying lengths;? and the 





Mh, For a summary description of the rate structure in broadcasting, see Sydney W. Head, 
sroadcasting in America (Houghton, Mifflin Co.) 1956, pp. 207-218. 

In the case of a network time sale, the time period can range from a 60-second an- 
nouncement in a network participating program to a program time period of 90 minutes 
or more containing a number of commercial announcements. 
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sale of various other associated services, such as talent, program mate- 
rials, studio and film facilities, remote pickup, and the like. Of the 
two, time sales are the predominant revenue sources for networks and 
individual stations. Networks (excluding owned stations) in 1955 
received 56 percent of their broadcast revenues from time sales, while 
stations in the aggregate reported receiving 90 percent of their reve- 
nues from time sales.* 

An advertiser purchasing time on a network, in effect, purchases 
the facilities of each individual ordered station at the specified net- 
work rate of the station for the time segment in question. Affiliated 
stations, in addition to their network time rate, generally have two 
other time rates: a national spot rate and a local rate. These non- 
network rates do not lend themselves to the same precise definition 
as the network rate. While some stations have a single rate for both 
national and local spot, typically the local spot rate is substantially 
lower.* 

Broadly speaking, time is sold at the national spot rate to an ad- 
vertiser whose distribution of product or service transcends a single 
metropolitan area or community, while time is sold at the local rate 
to an advertiser whose distribution of product or service is limited to 
one metropolitan area or community outside of a metropolitan area’ 
Local and national advertisers are thus specifically differentiated. 
However, this differentiation does not appear to be completely main- 
tained in fact. A practice of stations is to charge the national rate 
when the time is sold by or commissionable to a station’s national spot 
representative, and to charge the local rate when the time is sold by 
the station’s sales staff. The contract between a station and its na- 
tional spot representative specifically defines the area in which a com- 
mission is not payable to the representative, and this area may extend 
from the station’s home community to one or more States. Moreover, 
as an added complication, an advertiser with national or regional 
distribution may sometimes purchase time on a station in a single 
community and may be charged the local rate. Both the network 
and the national spot rates for individual stations are published by a 
central source, Standard Rate and Data Service, Inc. Information 
on local rates is obtainable from the individual stations. 

Network time rates form a complex structure, differentiated as to 
the time of day and the length of the time period. The broadcast 
day is divided into four time classes, with the prime evening hours 
described as class A. The key to the structure is the class A hourly 
rate, which is the base from which all other rates are computed. As 
of June 1957 the divisions of the broadcast day and the applicable 
rate percentages for each network were as follows: 


8 Reports of networks and stations to FCC, Form 324. 


' ‘ — stations also have a regional rate, intermediary between the national spot and 
ocal rate. 


6 This is the definition employed in the I'CC Annual Report Form 824. 
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Class A Class B Class C Class D 
ae ck = 
Percentages | 3744 percent, CBS. 
(hourly rate) - --- | 100 percent__ .| 75 percent..__..--- 50 percent______._- | 40 pereent, NBC. 
| | 3314 percent, ABC. 
CBS... | 6to 11 p. m. | 5to6p. m. | All other times | Between station sign- 
| Monday to | Monday to except as speci- on and 9 a. m. in 
| Sunday.! | Friday; 2 to 6 fied in class D. eastern and central. 
p. m. Saturday time zones. 
} and Sunday. 
NBC.. | 6to1l p. m. 5:30 to 6 p. m. scbdGPis Uedebctln 7to9a. m. 
Monday to Monday to Fri- 
Sunday. day; 5 to 6 
p. m. Saturday; 
| 2to 6p. m. 
| Sunday. 
ABC... ...| 6to 11 p. | 2 to 6 p. m. LoS ag ae ; Monday to Friday 
Monty t to Sat- Saturday; | to | daytime up to 5 
| urday; 5toll 5 p. m. Sunday. | | p.m. for stations 
p. m. Sunday. | primarily affiliated 
with ABC. 








1 Except mountain time zone. 


These time classes are based roughly on the size of audience normally 
available during the various segments of the broadcast day. They are 
quoted in terms ‘of the local time of each affiliated station. 

Within each of the above classifications, rates for periods of less 
than 1 hour are figured at the following percentages of the hourly rate: 


[Percent] 
| ABC CBs | NBC 
' 

60 minutes... 100 100 | 100 
45 minutes_ 4 80 | 80 | 80 
30 minutes... . ee aca 6 | 60 60 
20 minutes- mead ! > ieoe | 5D | 50 
15 minutes... it iat ed ; ; sal 40 | 40 | 40 
10 minutes : fm EE. ‘ 3345 33% 35 

25 


5 minutes be ; 4 debe seet. S51 2634 30 
i 


These rates provide an incentive to a sponsor to purchase a longer 
time segment. In addition, each network offers various discounts, 
including reductions related to the number of weeks of network broad- 
‘asting and the number of stations ordered. Alternatively, an overall 
discount may be given on the basis of total gross billings.’ The maxi- 
mum overall discount quoted by CBS and NBC is 25 percent; that of 
ABC is 321% percent. 

Networks sell program sponsorship (or, in some cases, program par- 
ticipations) , while stations sell program sponsorship, program partici- 
pations, and commercial or spot announcements.* In prewar radio a 
single sponsor for a network program was the rule; in television the 
trend has been toward joint and multiple sponsorship. In participat- 
ing programs advertisers are sold positions, or identifiable segments 
of the program time. 





®* Above the 1-hour unit, however, NBC indicates its rate is computed as an exact per- 
centage of the time used. 
7™The minimum requirements of the networks for such discounts are as follows: 
ABC, $5,200,000 of gross billings during 52 weeks ; 
CBS, weekly minimum of $100,000 of gross billings for station time during 52 con- 
secutive weeks of an established overall discount year ; 
NBC does not quote an overall discount in lieu of other discounts, but does quote 
an annual discount in relation to billings. 
8Of course, in connection with network-sponsored programs, stations sell only com- 
mercial announcements between programs or at specified intervals within programs. 
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Since 1948 network-time rates for the great majority of individual 
affiliates have moved strongly upward. These increases have reflected 
increased station circulation as more homes have acquired television 
receivers, a strong advertiser demand for network time, and other 
factors. 

The level of a station’s network rate is a critical element in deter- 
mining the amount of revenue which it receives from network-time 
sales. Broadly speaking, a station receives as compensation from the 
network a specified percentage of the gross network-time sales of the 
station. The latter figure is determined by two factors: The net- 
work-time rate of the station and the number of times that it is ordered 
by network advertisers. With the percentage rate of compensation 
relatively stable in the short run, the most promising avenues for sta- 
tions to increase their revenues from network business are through 
higher rates and more orders for commercial programs. In the case 
of basic stations, which are ordered for virtually all network pro- 
grams, a rate increase is the principal way of increasing revenue from 
the network in the short run. 


III. Rote or Nerworks AND STATIONS IN RATEMAKING 


The role of a network in respect to the network-time rate of its affili- 
ates is set out broadly in the affiliation contracts. The pertinent sec- 
tions in the contracts of ABC, NBC, and CBS are quoted below: 


ABC.—The network-station rate of your station shall be 
determined in accordance with the table which is attached 
hereto and made a part thereof. 

We reserve the right to change at any time your network 
station rate to advertisers from that set forth in the attached 
table. In the event of such change, the station compensa- 
tion due you will be adjusted as follows: 

(a) If we increase your network station rate to adver- 
tisers above that set forth in the attached table, such in- 
creased rate shall be used in computing the station compensa- 
tion due you on business actually sold by us at such increased 
rate, all in accordance with ABC's regular rate protection 
policies. 

(b) If we decrease your network station rate to advertisers 
below that set forth in the attached table, such decreased rate 
shall be used in computing the station compensation due you, 
provided we have given you 6 months’ written notice of our 
intention to so decrease your station compensation. In the 
event of such decrease in your station compensation, you 
may terminate this agreement as of the effective date of such 
station compensation decrease by giving us written notifica- 
tion within 90 days after the receipt of our notice to you to 
reduce your compensation. 

* * * * * 


NBC.—NBC reserves the right to change at any time the 
network station rate of the station from that set forth in sub- 
paragraph (a) above. If NBC increases the network station 


®See ch. 8 for a discussion of the compensation arrangements of the networks. 
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rate of the station from that set forth in subparagraph (a) 
above, such increased rate shall be used in computing the 
compensation due you on business actually sold by NBC at 
such increased rate. If NBC decreases the network station 
rate of the station below that set forth in subparagraph (a) 
above, such decreased rate shall be used in computing the 
compensation due you provided NBC has given you at least 
90 days’ written notice of its intention to so decrease such 
rate. In the event of such decrease in the network station 
rate of the station you may terminate this agreement as of 
the effective date of such decrease by giving NBC written 
notice within 30 days after the receipt of NBC’s notice to 
you of such reduction. 
% * ok * % 


CBS.—CBS Television will pay station for broadcasting 
network sponsored programs furnished by CBS Television 
as specified in schedule A, attached hereto and hereby in all 
respects made a part hereof. 

CBS Television shall not have the right to reduce station’s 
gross hourly card rates for network sponsored programs ex- 
cept in connection with a reevaluation of the gross hourly 
card rates for network sponsored programs of a substantial 
number of its affiliated stations. CBS Television shall give 
station at least 30 days’ prior notice of any reduction in sta- 
tion’s then current gross hourly card rates for network 
sponsored programs and station may terminate this agree- 
ment, effective as of the effective date of any such reduction, 
on not less than 15 days’ prior notice to CBS Television. 


In further clarification of the network’s role in rate setting NBC 
has stated that it “established the network rates which the network 
charges for the sale of time on affiliates”.?° On the same point, the 
standard CBS affiliation contract does not specify the right of the 
network to set the network time rates of affiliates, except as the network 
may lower the rates of a substantial number of stations. CBS has 
stressed that its rate setting is mutually determined in bargaining 
with individual affiliates. However, in response to questioning, the 
CBS president testified that “The network is largely the determining 
factor in working out these rates”.™ 

In the Network Study Staff’s examination of network rate practices, 
it was found that, generally speaking, the networks have by far the 
major role in network rate determination. The networks, independ- 
ently of the affiliates, establish both the specific criteria for rate fixing 
and the application of these criteria to a mathematical rate curve. 


1 NBC response to Department of Justice inquiry of October 4, 1956. See also: Hear- 
ings before the Committee on Interstate and Foreign Commerce, U. S. Senate, 84th Cong., 
2d sess. (1956), pt. 1V, Network Practices, p. 2414. 

1 [bid., p. 2170. The CBS president elaborated on this point as follows: “One reason 
is that it is up to us—I am talking only about the charges for network rates. It is up to 
us, in operating the network to keep that network in competition pricewise—that is, in 
price—in competition with our NBC friends and ABC. 

“Also we see the thing in the round and we have to price the various markets in relation 
to what they contribute to the total circulation. And occasionally there will be stations 
that overlap one another, and we get involved in trying to untangle the contributions of 
each affiliate to the total circulation. These are very oag and aggravating problems, 
as some of these men back here will testify to. So that if you say do we do more about 
setting rates than they do, I would say yes, we probably do.” 
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With the exception noted below, the actual rates set for individual 
affiliates have been determined by the networks either unilaterally or 
upon request by stations. Affiliated stations, naturally, have been 
most active in seeking rate increases and have plied the networks with 
statistics and other materials in their efforts to obtain increases. Ex- 
tensive discussions with respect to rate matter have been carried on 
between affiliates and their network, both orally and by correspond- 
ence. In these requests, stations have suggested specific dollar in- 
creases, but, as a rule, they have not changed their network time rates 
without prior approval from their primary network. Moreover, the 
actual increase granted by a network often has differed from that re- 
quested by the affiliate. The practices of CBS do not differ signifi- 
cantly from those of NBC or ABC in any of these respects. 

In the case of stations with joint or multiple affiliation, there is a 
common practice among the networks to consider the station as being 
affiliated primarily with the one network from which the station 
accepts the most programs. In these cases, leadership in rate setting 
is exercised by the primary network. When the other networks are 
apprised of a rate increase granted by the primary network, they will 
grant the particular station an identical rate, even in those instances 
where they are of the view that the increase is not warranted by their 
own standards.” 

Only infrequently has a station unilaterally established a new rate 
for network time and placed it into effect, in the face of strong opposi- 
tion from its primary network. This has occurred principally in 
large markets with one station, and, in a few instances, in the largest 
markets with two VHF stations. These instances largely took place 
prior to 1955. 

Granted that the networks effectively establish the network rates of 
their affiliated stations, the question arises whether it is in the public 
interest for this power to reside in the networks. In this connection, 
it is relevant that the interests of the networks and of their affiliates 
coincide to a substantial degree. As has been indicated above, a sta- 
tion is interested in obtaining a high network rate in order to maxi- 
mize its revenue from the network. The revenues earned by the net- 
work are similarly linked to the level of time charges. Thus, the time 
rate which is charged to a network advertiser is the aggregate of the 
network rates of all of the affiliates used by the advertiser for the 
network program, less discounts which are borne by the network 
rather than the affiliates. Accordingly, the higher the network rates 
of its affiliates, the higher the revenue obtained by the network. 
Indeed, with respect to any rate increase for a station, the resulting 
increase in net yield to the network is likely to be at least as great as 
that obtained by the station. 

Moreover, the sale of time is by far the most profitable network 
operation. While time sales accounted for 56 percent of network 
broadcast revenues in 1955, they accounted for almost all of network 
broadcast income. This follows from the fact that while networks 
derive substantial revenues from their sale of talent and program 
materials, these operations appear to be conducted at a loss.’* 


12 Rate competition among networks is discussed later in the chapter. 

13 Networks justify their losses in programing as expenditures which serve to enhance 
the value of network time (i. e., by building audience) as well as otherwise strengthening 
the position of the networks. 
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At the same time, despite the underlying identity of interest of a 
network and its affiliates in high network time rates, there is a funda- 
mental difference in the approach of the network and station to the 
rate problem. A station is concerned with maximizing its total cover- 
age area and with reflecting in its rates all television homes or sets in 
its claimed service area. ‘The network, on the other hand, is selling a 
composite of stations, among many of which there may be overlapping 
service areas. The economics of network advertising dictate that the 
network adjust for service overlap in rate determinations. A network 
advertiser is usually interested in the net number of homes which can 
be reached by his particular program and commercial message. The 
basis for the advertiser’s approach can be illustrated by a hypothetical 
example of two “must buy” stations which have a significant area of 
population that they reach in common. If the homes in the over- 
lapped area are credited to both stations, they will be reflected in the 
network rates of the two stations which, as indicated below, are based 
primarily on station circulation. But, at any one time, a set owner 
can view only one signal. The sponsor would therefore be paying 
twice to reach the same house. On the other hand, if, in fact, the set 
owner in an overlap area sometimes views a program service from one 
affiliate and sometimes from the other, such actual circulation pattern 
must be taken into account in setting the relative rates of the two 
stations. 

Another area of potential conflict between the network and indi- 
vidual affiliates lies in the determination of the circulation estimates 
from which rates are established in the first instance. As will be 
indicated subsequently, there are various bases for arriving at such 
estimates, some of which give widely different results. If individual 
affiliates were free to fix their network rates on the basis of their own 
circulation estimates, the lack of uniformity and the existence of dis- 
proportionate rates on the part of some affiliates would prejudice 
the interests of the other affiliates and the ability of the network to 
sell a national lineup as a whole. Advertisers, through their agencies, 
keep a close check on affiliate rates, and may protest strenuously to 
the network if an individual station’s rates appear to them to be out 
of line with its unduplicated circulation. 

Furthermore, in determining its rates, a network must take into 
account in varying degrees the competition of other networks and 
of national spot rates. The closest network competition is between 
NBC and CBS. As discussed below, each network is aware of the 
other’s general rate policies, and takes them into account in the setting 
of its own rates. The two networks must also be concerned with 
the competitive level of national spot rates, as well as with the rates 
of the ABC network. As discussed earlier, the rates of other na- 
tional advertising mediums (e. g., radio, newspapers, and national 
magazines) are difficult to compare; moreover, these mediums are 
not close substitutes, and are often used in advertising campaigns as 
complements. While networks take account of the rates of these other 
mediums, the direct effect of these other mediums on network rates 
tends to be much less specific. 

The essential point is that, unlike an individual affiliate, a network 
is selling a composite, nationwide, viewing audience. As a sales 


—_____. 


“4 See ch. 4. 
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agency, the network must price the service at an efficient, salable 
level in terms of cost per thousand, or the ratio between rates and 
circulation. Centralized control over network rates must be exercised, 
both in terms of the overall level and of the individual stations that 
comprise the network. 

In summary, network determination of the level of network rates 
appears to be necessary for several reasons: To handle overlapping 
circulation, so that the advertiser does not pay twice for the same 
circulation; to provide a uniform method for estimating circulation 
in order to avoid arbitrary rates on the part of individual stations; 
and to translate circulation data into a rate structure that is competi- 
tive with other networks and other advertising mediums. At the 
same time, the financial stake of the network in obtaining the highest 
possible level of network rates provides some assurance that it will 


set rates in a manner compatible with the general interests of the 
affiliates as a whole. 


IV. Nerwork Procepures AND CRITERIA IN Rate DETERMINATION 


Assuming it is necessary that networks set the network rates of 
affiliated stations, the question to be determined is whether networks 
perform this function in a manner consistent with the public interest. 
At issue is whether the overall process is a reasonable one; whether 
it is applied consistently, as among individual affiliates; and whether 
it is used in connection with other network activities in a manner 
which does not restrain competition or interfere with the responsi- 
bilities of the station licensee. The first step is to describe the pro- 
cedure followed in ratemaking, the methods through which circu- 


lation is estimated, and the formula used for translating circulation 
into rates. 


A. NETWORK PROCEDURES IN RATE DETERMINATION 


All three networks currently have regular procedures for inter- 
departmental review of requested or proposed rate changes for indi- 
vidual affiliates. 

In the case of NBC, a pricing committee was established about 1953 
to undertake forward planning and to make specific recommendations 
with respect to future individual rate adjustments. Represented on 
the committee are management, television sales, station relations, 
owned and operated stations, and research and planning. 

Previously, NBC had followed the practice of announcing periodi- 
cally a general rate increase for the network. Since 1953, the practice 
has been to authorize increases for individual stations or groups of 
stations, and to stagger these increases over a period of several months. 
It is the task of the rate committee to recommend which station’s 
rates are to be adjusted in the forthcoming months. 

During the past several years, overall rate studies have been made 
regularly by NBC at 6-month intervals. Each study examines factual 
data with respect to the cost trends of the overall network; network 
cost per thousand; cost trends of the “must buy” group; comparison 
of NBC and CBS rates; comparison of NBC and national spot rates; 
and the rates of the NBC-owned stations. The rates of affiliated sta- 
tions are compared with those indicated by the rate formula. Recom- 
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mendations are then submitted with respect to the station rates which 
are to be adjusted over the next 6 months, together with various fac- 
tual data in support of the recommendations. 

It should be noted that the increases recommended in the semi- 
annual rate studies are not automatically granted. Each rate increase 
is individually reviewed at a later date by most of the members of the 
same rate committee before a formal decision is taken with respect to 
the new rate. Moreover, in addition to the rates projected by the 
studies, other increases characterized as being of an emergency or 
pressure nature have sometimes been made by the network. NBC has 
also been required, from time to time, to make increases not scheduled 
in the studies in the case of stations which are primary CBS affiliates; 
in these instances, CBS has done the ratesetting and NBC has fol- 
lowed more or less automatically. 

The CBS and ABC procedures differ from that of NBC in that 
neither of these networks apparently undertakes a periodic rate study 
and projection. Individual requests from stations for rate changes 
are considered as they are received. Interdepartmental representa- 
tives review the request and make recommendations with respect to 
the amount and timing of any increase. In addition, each network 
has itself initiated rate adjustments from time to time, particularly 
across-the-board changes in a time classification. In CBS, the final 
decision on an individual rate change is typically made by an affilia- 
tion plans committee, which includes representatives of station rela- 
tions, engineering, and research, or by station relations on the basis of 
recommendations received from the other two divisions. Occasion- 
ally, the final rate decision has been made at a higher managerial level. 


B. ESTIMATES OF CIRCULATION 


One of the principal factors used in determining a station’s network 
rate is the circulation of the station. NBC has stated that this is 1 of 
the 2 main factors. CBS has indicated that there is some relationship 
between circulation and rates, and bases its rate formula on circula- 
tion data. The network has stated, however, that this relationship is 
not a precise one, and that many factors other than circulation can 
influence a station’s rate. In addition to the difference in weight 
attached by the two networks to circulation, the specific measures of 
circulation used have varied among the networks, and, to some extent, 
within the same network at different periods of time. 

1. CBS.—Prior to the spring of 1956, the network rate formula 
of CBS was based on weekly circulation at night. The homes reported 
viewing a station for an evening program at least once a week were 
credited to the station, with adjustments made for duplication among 
stations. Since the spring of 1956, rates have been based on average 
nightly circulation; for example, homes reported viewing a station 
once a night or more, on the average. The redefinition of “circulation” 
on an average nightly rather than weekly basis serves to reduce dupli- 
cation. Only in a minority of cases does a home report viewing two 
affiliates of the same network during an average night. 

Estimates of a station’s circulation are prepared separately by the 
research department and the engineering department, and both esti- 
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mates are evaluated by the affiliation plans committee. The pro- 
cedures followed by each will be described separately. 

(a) Research department procedures——Y¥our different procedures 
have been used by CBS, according to the date that the affiliate went on 
the air and the date of the rate determination. The differences arise 
from the dates that the nationa!-circulation estimates used by the net- 
work were completed. 

(i) The rate determination was (or will be) made after the sprin 
of 1956, and the affiliate was on the air before the spring of 1956. 
The time period is significant because the Nielsen Coverage Study No. 
2 (NCS No. 2) was completed at that time. A station’s average 
nightly circulation is determined directly from the NCS No. 2. As 
time elapses since the study was conducted, it becomes necessary to 
bring the figures up to date. The research depar tment does so by tak- 
ing into account changes in the number of homes and television sets 
county-by-county, and making appropriate changes in the station's 
circulation on the basis of the percentages shown by NCS No. 2, or on 
the basis of the best judgment of the research department." 3’ After 
average nightly circulation figures have been estimated on a county- 
by-county basis, the results are added together for all the counties in 
the station’s area. 

(ii) The rate determination was (or will be) made after the spring 
of 1956, but the station in question was not on the air before the 
spring of 1956. In this case, the research department must estimate 
the station’s circulation from the latest available data on the number 
of television homes in each county. The relationship between circula- 
tion and television homes existing in comparable markets in which the 
stations have been surveyed by the NCS No. 2 is considered by the 
research department, as well as other relevant data. 

(iii) The rate determination was made before the spring of 1956, 
but after November 1953, and the affiliate was on the air before Novem- 
ber 1953. In this case, a “service area” was delineated for the affiliate 
on the basis of the 1953 Nielsen Reception Study (completed in No- 
vember of that year). The 1953 Nielsen Study was concerned with 
the ability to receive a signal, rather than with the circulation of a 
station during a given time period. For each county in the station’s 
service area, the research department derived an estimate of weekly 
circulation from the reception data by comparing the reception levels 
in the county with those in the “home” county of the station. All 
counties served by the affiliate were divided into three groups accord- 
ing to whether the proportion of total families which could receive 
the signal of the affiliate was: (a) 75 percent or more; (b) 50-75 
percent; or (c) 25-50 percent of the corresponding figure for the sta- 
tion’s home county. These three groups of counties were labeled 
“level 1,” “level 2,” and “level 3,” respectively. In order to arrive 
at an estimate of circulation, adjustment had to be made for over- 
lap. Three situations with respect to overlap were distinguished. 

(a) Counties served by only one affiliate. In this case the affiliate 
was credited with 97 percent of the television homes in level 1 coun- 


% CBS reports that the research department is engaged in deriving from NCS No. 2 a 
multiple correlation formula which is intended to provide an accurate adjustment on a 


eounty-by-county basis for changes in stations’ facilities, programing, etc., and changes in 
the facilities of neighboring affiliates. 
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ties, 95 percent of the television homes in level 2 counties, and 87 
percent of the television homes in level 3 counties. 

(b) Counties served by an affiliate and also included in the service 
area of another affiliate, if the service area of the other affiliate was 
measured by Nielsen in the 1953 reception study. In this case the 
affiliate was credited with 91 percent of the television homes in level 
1 counties, 83 percent of the television homes in level 2 counties, and 
66 percent of the television homes in level 3 counties. 

(c) Counties served by an affiliate and also included in the service 
area of another affiliate, if the service area of the other affiliate was 
not measured in the 1953 study.* In this case, lacking a Nielsen 
measurement of the overlapping station, CBS engineering estimated 
its service area on the basis of minimum field intensity criteria previ- 
ously described.’ The procedure from that point was identical with 
that in (6) above. 

The county-by-county estimates of weekly circulation derived in 
this fashion were then combined to obtain a total weekly circulation 
for the affiliate. If the total number of television homes credited to 
the affiliate was 90 percent or less of the total number of television 
homes in the affiliate’s service area, the affiliate’s once-a-week circula- 
tion was recomputed on the following basis: Circulation was credited 
in the usual manner for those counties where no overlap existed. In 
level 1 counties, where overlap did exist, 63.4 percent of the televi- 
sion homes were credited to the affiliate if the county was also a level 
1 county for another affiliate; 65.8 percent if it was a level 2 county for 
another affiliate, and 70.9 percent if it was a level 3 county for another 
affiliate. For a station’s level 2 counties, the corresponding percent- 
ages were 57.8, 60.0, and 64.7, and for a station’s level 3 counties, 45.9, 
47.7, and 41.6 percent. 

(iv) The rate determination was made before the spring of 1956, 
but after November 1953, and the affiliate was not on the air before 
November 1953. Since no Nielsen data were available for the affili- 
ate, the service area was defined by the CBS engineering department, 
with regard to overlap. However, within this area, estimates were 
made by the research department of the reception level of each county, 
after which the same procedures were followed as above. 

(6) Engineering department procedures.—The engineering depart- 
ment defines a station’s service area as including all of the area in 
which the station delivers a signal having a minimum required field 
intensity. All areas jointly served by the station and other affiliates 
are examined and lines of equiservice are drawn. The service area 
determined on this basis is then normalized to county lines. In esti- 
mating a station’s unduplicated circulation, the engineering depart- 
ment includes only those counties in which the station’s signal is dom- 
inant. In estimating a station’s total circulation, the engineering 
department includes all counties in the station’s service area. Prior 
to the spring of 1956, the engineering department credited all homes 
in the counties to the station on the theory that virtually all homes 
would eventually have television receivers and that virtually all homes 
with television would watch the station at least once a week at night. 


16 Recause the station went on the air after the study was completed. 
7 See ch. 5. 
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Since the spring of 1956, the engineering department credits 82 per- 
cent of the homes within the counties on the theory that virtually all 
homes in these counties will have television receivers and that, on the 
basis of experience, an average of about 82 percent of these homes 
will watch the station on an average night. In this case, however, the 
engineering department’s figure is ; intended to be used not as a realis- 
tic base for the network rate, but rather as a base for the maximum 
rate which the affiliate’s circulation is ever likely to warrant. 

(c) Procedure followed by the affiliation plans committee.—The 

circulation estimates of research and engineering are both sent to the 
affiliations plans committee. A final estimate of ‘circulation is decided 
upon in the committee. A rate formula, described below, is applied 
to the final estimate of circulation to arrive at a tentative rate figure. 
This figure may then be modified by taking into consideration the 
other criteria described below. The rate finally arrived at by the 
committee is then discussed with the affiliate by the station relations 
department. 

NBC—Underlying the CBS approach to the measurement of 
circulation for rate purposes has been the view that some credit should 
be given to all homes actually viewing an affiliate with some specified 
regularity. CBS has avoided the assignment of a county, or part of a 
county, in an overlap area completely to either affiliate in its final esti- 
mates of circulation for rate purpose. Further, the CBS estimates 
of circulation have been made in terms of television homes, rather 
than sets. With respect to these points, NBC has followed a different 
practice until recently. 

Under the procedures generally followed by NBC an “unduplicated 
area” was established for each station for rate pur poses. This was 
a cluster of counties, including parts of counties, in which, on the 
basis of engineering contours, listener studies, and other data, the sta- 
tion was assumed to provide a better video signal than any other NBC 
affiliate. In those instances where more than 1 affiliated station 
provided measurable service to the same county, 1 of 2 alternative 
procedures was followed: (a) The entire county was credited to the 
station with the superior signal; or (b) if the county was heavily pop- 
ulated, the county was divided between the stations at the line of 
equal service. The total number of sets in this unduplicated area 
represented the circulation of the station. NBC relied primarily on 
Nielsen studies, supplemented by statistics on set production and dis- 
tribution collected by the Radio and Television Manufacturers Asso- 
ciation (RETMA). This circulation estimate was then applied to 
the rate curve to arrive at an “indicated” rate for the station. 

More specifically, the NBC procedure was as follows: 

(a) When the Nielsen County figures became available as of No- 
vember 1, 1953, NBC agreed reluctantly to use these data, which it 
regarded as more applicable to January 1, 1954. Although the Nielsen 
figures were generally accepted by the industry, NBC was convinced 
that the United States total of sets shown by Nielsen (24.5 million) 
was an overstatement. At the same time, NBC had its own estimates 
of circulation based on a 1952 Nielsen survey, supplemented by 
RETMA data. NBC adopted the policy of avoiding a reduction in the 
set count for any station. It therefore accepted as a basic circulation 
figure as of January 1, 1954, the larger total as compiled either by the 
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1953 Nielsen or by the June 1952 Nielsen with cumulative RETMA 
additions. 

(b) For continuing estimates since January 1, 1954, NBC procedure 
has been to add to the base figure, obtained by the method described 
above, the RETMA increment of sets shipped to dealers. One month 
lag was allowed for dealer inventories. 

(c) These county set estimates were then applied to each county or 
part of county within the unduplicated service of the specific station. 

(d@) The sum of the above county set estimates was credited to the 
station as its “circulation” for use in connection with the rate formula. 

One of the recent semiannual NBC television network rate reviews 
describes some of the problems underlying the use of the unduplicated 
area and television set indexes. The memorandum criticizes the use of 
unduplicated area on the grounds that it is no longer workable and 
that it provides the advertiser with substantial bonus coverage. 


When first adopted, the unduplicated area concept made 
sense. At that time, the NBC-T’V network consisted of fewer 
than 50 stations, reasonably well separated geographically, 
and network advertisers used all or practically all of the 
available affiliated stations. 

However, the unduplicated area concept is not, workable 
today. Now the network consists of 200 stations, many of 
which have contours which overlap that of other affiliates, 
and the average lineup of “cleared” stations is approximately 
one-half of those listed on our rate card. 

Applied to current conditions, the unduplicated area con- 
cept deste the fact that a station’s effective coverage area 
extends beyond the limits of its unduplicated area; denies the 
fact that many counties are served by more than one affiliated 
station; and denies the fact that the “full-network assump- 
tion” is impractical and unrealistic in the face of clearance 
problems, and the unwillingness of advertisers to order sta- 
tions in relatively unimportant, high cost per thousand 
markets. 

The effect of using the unduplicated concept in the light 
of facts which prove the invalidity of the assumptions on 
which the concept is based is to provide network advertisers 
with substantial bonus coverage, at the expense of the net- 
work and our affiliates. This factor more than any other 
results in overpricing small market stations and underpricing 
basics and key optionals. 

As television coverage expands, as we affiliate more and 
more marginal stations, as we and our affiliates undertake 
the tremendous expense involved in network and local color 
telecasts, it is more imperative than ever to shift to a circula- 
tion basis that makes sense. 


Similarly, the memorandum points out that while reliable county-by 
county estimates of television households are becoming increasingly 
available, comparable data on television sets are becoming less avail- 
able. Except for RETMA sales estimates, there are no general sources 
of set figures. Moreover, the RETMA data have several shortcomings: 
They do not reflect “scrappage” ; do not make allowance for set instal- 
lation outside the counties where the sets were sold; and do not take 
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into account intercity and interstate population shifts. Moreover, the 
memorandum points out that use of television sets as the circulation 
unit results in charging the advertiser as much for a 2-set home as for 
2 single-set homes, although viewers-per-set for multiset homes is 
practically by definite a smaller number than for single-set homes. 

On the other hand, the memorandum states that “NBC could not 
defend a policy of crediting each station with all the households it 
reaches, disregarding duplecation entirely. Such a practice would 
result in charging an advertiser twice as much for a home included in 
the area of 2 stations of his lineup as he would be charged for a home 
covered by only 1 station. The essential problem was how to use the 
total area covered by a station while at the same time properly assign- 
ing the homes which lie in an overlapped area. 

To resolve the apparent incompatibility of using total area for 
coverage purposes while at the same time preserving the unduplicated 
feature of the NBC rate structure, it was recommended in the staff 
memorandum that television homes in each county should be dis- 
tributed among NBC affiliated stations serving the county in direct 
proportion to the amount of NBC service the homes have been receiv- 
ing from each station. It was proposed to use the number of hours 
of NBC commercial traffic carried by each station as the adjustment 
factor. 

The following advantages were cited for this approach : 


(1) It seems to approach the ideal of crediting each station 
with the coverage it provides advertisers using a typical net- 
work lineup, (2) it contains a built-in incentive for stations to 
clear network orders, (3) it is less affected by the affiliation of 
additional stations whose contours over lap the areas of current 
affiliates, and (4) it provides additional rate potential where 
needed while holding the rates of hard-to-sell stations at a 
reasonable level, since network traffic generally bears a very 
close relationship with a station’s salability. [Italics sup- 


plied. | 


The staff recommendations to revise the NBC procedure in respect 
to the measurement of circulation for rate purposes, including the use 
of the traffic adjustment factor, have been adopted and recently made 
effective. The primary source of NBC information in respect to circu- 
7 is the Nielsen study of the spring of 1956. 

3. ABC—while NBC and CBS have differed on the methods used 
to measure circulation, and on the specific rate curves used, they both 
use circulation as a major factor in the pricing of affiliates. ABG, on 
the other hand, employs a basically different criterion. It starts with 
the rule of thumb that the network’s evening-hour rate should be 5 
times the 1-time, 1-minute evening rate set by the station for national 
spot sales. 

This would suggest that ABC tends to adapt the network rate to the 
station’s national spot rate. Thus, ABC has stated in is response to a 
Department of Justice questionnaire that the various factors which 
enter into rate determination— 


can best be weighed by the station who is more familiar with 
the local conditions. We believe that the network and the 
national spot rate structures should be identical. 
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However, ABC states this is rarely achieved and that the rates on 
the ABC television network average between 16 and 21 percent higher 
than the national spot rates set by the stations themselves. 

In practice, as will be discussed later, ABC attempts to influence 
its affiliates in the setting of national spot rates, by granting or 
withholding an increase in the network time rate for ‘the station. 
Moreover, the network considers many factors other than a station’s 
national spot rate in its decision on a network rate change. One of 
the major factors is the comparative position of the ABC affiliate 
with respect to (a) other stations in the same market; and (0) other 
ABC affiliates in similarly situated markets. In connection with its 
rate decision, the network compiles data on the following matters: 

1. Number of television homes served by the ABC affiliate. For 
thi is —_ pose ABC used the estimates made by Television magazine, 

. Relative rank of the market in which the station is located, 
as measured by retail sales and other pertinent criteria. 

3. Ratings and share of audience. Consideration is given to 
the share of audience of the ABC affiliate in comparison with 
other stations in the same market ; to the average network program 

ratings of the ABC affiliate in its market as compared with other 
ABC outlets in other similar markets; and to the ratings of those 
programs of the station that lead into network programs. 

4. Cost per thousand of the ABC affiliate compared with other 
network affiliates in the same market, and relative to ABC affili- 
ates in comparable markets. In calculating the cost per thou- 
sand, the network uses the Television magazine estimates of 
television homes served by the station. Cost per thousand is 
apse by the network in terms of the delivered audience, that 

s, people actually watching the programs of the station. 

5. A comparison of the “network class A hourly rate of the 
station with its national spot class A hourly rate, as against the 
same ratio for other comparable ABC affiliates. 

An examination of ABC rate decisions indicates that these inter- 
station comparisons have been used to provide some uniformity in 
the pattern of rates for ABC affiliates. In addition, ABC has sought 
to maintain the network rates for its affiliate at a lower level than 
those of the NBC and CBS affiliates in the same markets.* In a 
substantial proportion of its rate decisions, however, ABC has had 
to deal with stations that were primary affiliates of NBC or CBS. 
In these instances, the network rates were set by one or the other 
networks and ABC has had to follow in order to obtain clearances 
for its programs. 

It does not appear that ABC has actually delegated to its full-time 
affiliates the setting of network rates to any greater extent than either 
NBC or CBS. Such differences as exist have been, rather, in the 
techniques used for ratemaking purposes. 


C. USE OF RATE FORMULA 
Both NBC and CBS have developed rate formulas which provide 
a statistical framework for translating circulation into rates on a 


systematic basis. Through the use of a rate formula, NBC has indi- 


*8 This is discussed later in the chapter. 
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cated that: (a) Markets of comparable size can be treated on a con- 
sistent basis; (2) there can be a reasonable economic relationshi 
among network rates of stations with differing circulation; and (c) 
rate increases can be effectuated in accordance with the growth of 
circulation. 

1. NBC rate formula.°—In the construction of its rate curve NBC 
used two anchor points, at the lower and upper limits of station cir- 
culation. These were: A rate of $100 for a circulation of 15,000 and 
a rate of $5,000 for 3 million circulation.22 The minimum NBC net- 
work station rate of $100 was established for stations in small markets 
which may initially have virtually no television circulation. While 
the rate curve permits finer gradations, in practice rates were estab- 
lished in $10 and $25 intervals. 

The rate curve was constructed so that rates increase with circula- 
tion, but less than proportionately. For each 100 percent increase in 
circulation, the NBC rate curve indicated an increase of 67 percent 
in the station’s rate.2*_ For example, the NBC rate curve showed a rate 
of $680 for a circulation of 200,000 but a rate of $410 for 100,000 
circulation. 

The principle of less than proportionate increases in rates as cir- 
culation expands is also followed in other mediums, such as newspapers. 
It refiects the fact that station operation involves substantial fixed 
costs, so that the total cost of station operation does not increase pro- 
portionately to increases in circulation. 

As a result of this rate principle, the cost per unit of circulation 
is higher for stations in smaller markets than for those in larger mar- 
kets, as shown by the following progression of rates for circulations 
of various magnitude: 





Indicated Cost per 
Unduplicated circulation class A thousand 
hour rate circulation 
RR Rn casaenabn ude beiunnasidbendeanadisaad ue ubomiiie dataset $245 $4. 90 
Ws si ice e eae neh rb wdldabuddetetmnswed awa eiders 410 4.10 
idk Seetdccwns ess “hee sepa eade adegadtatéqe ce ddsbahoadyees 680 3. 40 
GU 5 ost creanee: ; . swthnesanwidin sckatgenamntal 1, 140 2. 85 


Stations in the major markets can be priced at a high absolute rate 
and nevertheless have a low cost per thousand. The internal NBC 
rate review of July to December 1955 stated that the rates for such 
markets as New York, Chicago, and Los Angeles, where the network 
had its own stations, have— 


already been established at levels far beyond what our expec- 
tations should have been 5 years ago. The rate curve itself 
was practically custom tailored for these markets. 


The same NBC document also pointed out that in considering the 
rates for the top markets, rate curve indications are secondary in 
importance to an evaluation of sponsor reaction. Even though the 
rates for these markets are consistent with the rate curve, sponsors 





19 This description is based on the rate curve used by NBC prior to the changes made by 
the network in 1956-57 and described above. 

2 Actually, the rate for the New York NBC-owned station exceeds this upper limit. 

21On a double-logarithmic scale, the rate curve is a straight line. 
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may protest if the absolute level appears to be too high. Accordingly, 
NBC has been inclined to be flexible with respect to these rates, and 
not to move far ahead of the CBS rates. As an NSC rate review 
stated : 


Because CBS chose to be “conservative” rather than 
“aggressive,” and elected to follow rather than lead, the 
network rates for our stations in these markets have generally 
been set at lower levels than we considered the market would 
bear. 


However, in May 1955 CBS raised the rates for its stations in the three 
markets, bringing them on a par with the NBC rates. This gave NBC 
the opportunity to effect rate increases for each of its owned stations 
in these markets. 

2. NBC rate trends.—Between June 1952 and August 1956, the 
aggregate one-time class A hourly rate of the NBC network increased 
from $51,225 to $115,140. This resulted from both a growth in the 
number of affiliates, from 64 to 198, and an increases in the average 
level of rates. Based on the relationship between gross hourly rates 
and unduplicated coverage area (television sets installed) 1950-55 
and on total effective coverage area (television homes) 1956-57, the 
following table shows the cost-per-thousand trend for NBC from 
January 1950 through January 1957: 




















| 
| Basic network | Optional stations 
L nulianbpieilatnrnicic diel iting tabi 
| 
Number of TV TV Number of TV TV 
| stations sets homes stations sets homes 
ee | 
As of Jan. 1— | 
1950... -| 22 $3. 61 $3. 73 34 $8. 68 $8. 97 
1951... as 35 3.01 3. 10 28 4. 96 5.09 
1952... | 39 | 2. 81 2.91 25 5. 21 5. 38 
TORE ndnccans an 49 2. 46 2. 56 22 4. 63 4.81 
1954 Z 51 2. 43 2. 56 95 3.75 5. 52 
BN 6 siccuimcbesdseete 52 2. 64 2. 30 136 4. 26 4, 51 
1956 | 55 1 2. 66 2. 30 141 14.09 3. 46 
ON ahi sth Sedeititvnmeilg beni 58 ol dalicdiimaaile 2. 37 SS iii utes 3. 23 





1 Preliminary estimate, 


3. CBS rate formula.—The lower limit of the CBS curve, like that 
of NBC, is $100.2. In the CBS case the $100 rate is established at a 
circulation of 20,000 homes; the NBC anchor point, it will be recalled, 
was 15,000 unduplicated sets. The CBS rate curve rises somewhat 
more steeply than that which was used by NBC. For each subsequent 
100 percent increase in circulation, an unadjusted 75 percent rate in- 
crease, rounded in each case to the nearest $25, is indicated by the 
CBS rate curve. The NBC rate formula provided for a 67 percent 
increase in rates for a 100 percent increase in circulation. 

4. Information provided to affiliates—It is difficult to ascertain 
presse how much information on circulation and rate formulas has 

en. supplied to affiliates by the networks. It may be presumed that 
many of the affiliates, with a long association with NBC or CBS in 
radio and television, have a genera] familiarity with the rate tech- 


_ ™ Actually, however, aside from EMP stations, CBS does not use a rate of less than $150. 
For a discussion of EMP rates, see ch. 5. 
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niques of the network. At their request, individual affiliates have 
been supplied from time to time with information in respect to the 
number of sets or homes credited to them, the counties in which 
they were credited with circulation, and the sources of the data used 
by the network. Within the past year, CBS forwarded to all its 
affiliates a confidential newsletter in which it described in some de- 
tail the criteria and procedures used in arriving at the station’s net- 
work rate. Included in the newsletter was a general statement with 
respect to the nature of the rate curve used by CBS. The network 
also stated that it was sending to each affiliate the exact circulation 
figure credited to the station at ‘the time the rate was set.2° 

It may be questioned, however, whether the typical affiliate, at least 

until very recently in the case of CBS, has understood precisely the 
techniques used by the networks in estimating circulation and apply- 
ing a rate curve to it. It is clear that the networks have not at- 
tempted to provide data to the affiliates systematically or at periodic 
intervals with respect to the rate resulting from the application of 
the rate formula. 

One reason that the networks have not regularly supplied such in- 
formation is the fact that the rate derived from the use of the formula 
is considered by them to be only an indicated rate. As discussed 
below, other factors may sometimes come into play, resulting in an 
actual rate different from the indicated one. If each station had 
available periodically information on the relationship between its in- 
dicated rate and actual rate, and similar information with respect to 
other affiliates, there undoubtedly would be station pressure to narrow 
any gaps between the formula rate and the actual rate. In the view 
of the networks, this would not be desirable, since it would diminish 
the networks’ flexibility in the rate field. 

Partly as a result of the fact that such information has not been 
regularly available to affiliates, stations engaged in negotiations with 
networks on rates have frequently used different sources and tech- 
niques for estimating circulation.% In addition, network documents 
indicate that in some cases the stations, even if they were correct 
in their estimates of circulation, were incorrect in their understand- 
ing of the indicated rate which would result from the use of the rate 
formula. 

The disagreements between networks and affiliates on circulation 
and rates have not only arisen from inadequate station knowledge of 
network procedures. Often stations have insisted that the circula- 
tion data used by the network were inaccurate. They have cited 
diverse sources (special surveys, audience mail, electric power com- 
pany data, local set distributors, rating services, etc.) to persuade the 
networks that their actual circulation was greater than that credited 
by the network. Generally speaking, the networks have not consid- 
ered such sources as sufficiently reliable to warrant changing their 
own circulation estimates. On a few occasions, however, the net- 
work and an individual station have agreed to undertake a special 
survey to determine the station’s circulation. 


“This figure, however, was not necessarily the current figure for the station. 

*In the case of CBS, with its complex techniques for determining circulation, it is dif- 
ficult to see how a station could have derived the correct estimates from the Nielsen data 
independently of the network. 
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A particularly troublesome point in rate discussions between net- 
works and stations has been the coverage area to be attributed to the 
affiliate for rate purposes. Stations, seeking to maximize their cov- 
erage areas, have tended to claim coverage in counties which the net- 
works have attributed to other affiliates. Clearly, the networks have 
had to make adjustments among affiliates in order to minimize the 
possibility of charging advertisers twice for the same homes. It is 
reasonable to assume, howeedh, that if the networks had regularly in- 
formed affiliates of the coverage credited to them in each county, as 
well as of the coverage credited to other affiliates serving the same 

eneral area, the stations would at least have had a better under- 
standing of the networks’ rate determinations. 


D. OTHER FACTORS IN RATEMAKING 


Application of the rate curve to the network’s estimate of station 
circulation gives an indicated rate for the station. In practice, nu- 
merous other factors may also be considered by the networks in their 
rate determinations. The networks have exercised considerable dis- 
cretion with respect both to the level of the actual rate and to the 
timing of the rate increase. The level of the final rate, and the date 
at which it becomes effective, are likely to be the outcome of dis- 
cussions with the stations involved, in the course of which the net- 
work takes various other considerations into account. 

In this connection, CBS stated to the Network Study Staff: 


The CBS television rate curve formula is the most impor- 
tant element used in establishing an individual station’s net- 
work card rate. In some instances, however, deviation from 
the formula as great as plus or minus 10 percent is made 
purposely to reflect qualitative factors. Included among 
such factors are alertness and effectiveness of management, 
the station’s average ratings, the number of stations sharing 
the television audience in a given market, bonus circulation 
that cannot be credited directly to the station (Canadian, 
foreign speaking people, etc.), the amount of overlap with 
other affiliates, etc. In other instances, deviations of less 
than 10 percent from the formula occur because (i) we do 
not intend to make continued and small rate changes with 
each incremental change in circulation, (ii) rates are rounded 
off to the nearest. $25, (111) in the case of extended market 
plan stations very small base figures are involved, and (iv) 
rigid adherence to the rate circulation formula (down to 1 
percent or 2 percent variation) is not justified by the prob- 
able error inherent in circulation estimates. 


In addition to the factors specifically cited by CBS, a number of 
other elements are considered in establishing an individual station’s 
network card rate. One major factor taken into account in the final 
rate decision is the effect of rate increases on internetwork competi- 
tion. NBC and CBS are deeply concerned about the rate policies of 
each other, both in general and in particular market situations, while 
ABC tends to follow the lead of the other two networks. Similarly, 
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each of the networks is closely interested in the relation of network 
rates to the national spot rates of each of its affiliates.” 

The larger multiple owners have tended to negotiate with the net- 
works on rate and compensation matters on a package basis. Using 
the lever of one or another key station in the group, some multiple 
owners on occasion have succeeded in obtaining more favorable treat- 
ment in the rate area than the networks felt were justified on objective 
grounds.”° ou 

Another group of stations which have enjoyed a preferred position 
in the network rate structure are the single VHF stations in major 
markets. It was NBC practice to have a special rate curve for such 
stations which was 10 percent higher than for multistation markets, 
This rate differential was explained on the grounds that in these 
markets the advertiser enjoyed a larger effective circulation since the 
viewing audience was not divided among several competing stations. 

Another factor generally considered in ratemaking is the effect of 
proposed rate increases on the owned and operated stations of the 
network. As previously mentioned, an NBC internal memorandum 
indicated that the network’s rate curve was almost custom tailored 
for its owned stations.” 

A number of other factors considered by the networks in ratemak- 
ing require brief mention : 

(a) The existing rate of the station. In cases where the indi- 
cated rate is substantially higher or lower than the present rate 
of the station, the network is likely to take this into account in 
setting the final rate. 

(6) The date of the previous increase granted the station, and 
the frequency of past rate increases. Advertisers are likely to 
object to frequent increases in a station’s rate unless circulation 
is expanding rapidly. 

(c) The quality or importance of the market, as measured, 
for example, by Sales Management Quality Index of Sales, which 
presumes to measure the economic viability of markets. 

(d) The extent to which the station is ordered by advertisers, 
as an indication of the strength of advertiser demand in par- 
ticular markets at the existing rate level. 

(e) The bargaining power of particular affiliates, which is 
generally determined by the number of stations in the market 
and the network’s ability to arrange alternative affiliation or 
program clearances if necessary. 

(7) .The maximum rate for the station if there were complete, 
or virtually complete, set ownership in all areas credited to the 
station. 

In addition to these factors, networks have used their power to 
grant or withhold rate increases in an effort to persuade affiliates to 


improve their pattern of clearances for network shows. This situation 
is discussed below. 


For a discussion of internetwork rate competition and the relation of network to 
national spot rates, see below. 


%* This is discussed in ch. 12. 


fee The significance of owned and operated stations in ratemaking is discussed later in the 
chapter. 
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V. CLEARANCES AND Rate IncREASES 


From the viewpoint of the networks, the rationale for tying rate 
increases to improved program clearances is clear. The financial well- 
being of the network is directly affected by its ability to deliver to a 
sponsor access to the markets and stations that he orders. The sta- 
tions are owned by independent entrepreneurs, and while as network 
affiliates they expect to and actually do provide clearances for the 
overwhelming proportion of network programs for which they are 
ordered, they must also consider other interests and responsibilities. 
Thus, a station must also consider its relationship with networks other 
than its primary network, or with national spot and local advertisers, 
or its responsibility for local and other public service programing. 
A network may, therefore, find that an affiliate located in a major 

market is turning down one or more of its programs, either to pro- 
vide some clearance for another network or to retain a major local 
sponsor who has had a continuing relationship with the station for 
several years. The station’s action results in a loss of revenue to the 
network and, in some degree, affects the network’s relation with the 
sponsor and the advertising agency. In this context, it is not sur- 
prising that networks seize upon the ratemaking function as a bar- 
gaining lever. Some affiliates have used the same device. Thus, a 
station requesting a rate increase will point to its favorable record 
of clearances. Or if the station has not been carrying a particular 
network program, the station will volunteer in its rate negotiations to 
displace the program which it has been showing in order to accom- 
modate the network. 

From the standpoint of the public interest, however, the practice 
of networks (and occasionally of stations) of using rate decisions as 
a bargaining instrument with respect to program clearance raises 
serious questions. When done by networks, it clearly conflicts with a 
basic regulatory tenet which seeks to reserve to the individual licensee 
as much freedom as possible with respect to programing and other 
aspects of station operation. Moreover, insofar as networks use the 
rate lever to oaiwdiala stations to cancel the programs of another net- 
work, the networks appear to be in conflict with section 3.658 (a) 
which specifies, in part, that there shall be no— 


contract, arrangement, or understanding, express or implied, 
with a network organization under which the station is pre- 
vented or hindered from, or penalized for, broadcasting the 
programs of any other network organization. [Italic 
supplied. | 


The practice of some stations of making the clearances of particular 
network programs conditional on the granting of a rate increase is 
also contrary to the public interest, although ‘It does not violate the 
letter of the above-mentioned rule. 

It has already been indicated above that ABC takes into account 
the extent to which its regular affiliates have been carrying the full 
ABC program schedule, in processing their requests for rate in- 
creases. As described above, NBC has recently adopted a new type 
of circulation measure which has, as one of its objectives, to serve 
as a “built-in incentive for stations to clear network programs.” 
Along the same lines a number of references on the relationship of 
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rates and clearances were found in internal documents of each of the 
three networks in connection with rate discussions with individual 
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stations. Excerpts from these documents are presented below. 


1. 


In a letter to a station which had requested a rate increase, the 


network stated: 


As far as our affiliation relation is concerned on television, 
we still have an unsatisfactory relation with (station). As 
you know, we feel very strongly that (program A) should 
be cleared live in (station) instead of two (network B) 
mysteries. We also feel that (program B), in network time, 
at_ 8 p. m. on Mondays, deserves a live clearance. While we 
realize these two shows are in station time, we hope you will 
consider carrying, at the live time (program C and D). 


The station replied as follows: 


2. 


Regarding clearances, there isn’t a week goes by that we 
don’t take another step in the direction of clearing for (pro- 
gram C). The same can be said for (program A). Be 
reasonable and patient and I think we can accomplish this 
for you. 


In an interoffice network memorandum of the station relations 
department, dated December 4, 1953, the following was recom- 


mended: 


I further recommend that before granting this rate in- 
crease (station) should assure (network A) that (network 
B) programs now blocking (network A) commercials will be 
cleared upon reasonable notice. 


In an interoffice network memorandum, a station relations of- 


ficer reported as follows: 


4. A station requesting a rate increase wrote to the station rela- 


I telephoned (station) on Friday on the following subjects : 

1. I approved his request for a rate increase from $550 to 
$650 and we agreed on an effective date of March 1. Will 
you please take the necessary action in putting out a facil- 
ities notice. 

* * ES * * 

4. I opposed vigorously his proposed plan to move (pro- 
gram A). He was not familiar with the details and 
promised to look into it and get back to us. 


tions official of its network on October 7, 1955: 


You know by now that we have cleared live for most of 
the programs which they (sales department of the network) 
questioned. Let me state that it was our intention to do so all 
along, provided we could favorably dispose of our other 
commitments for the time. We have done so in nearly every 
case, and our clearance record should stand favorable beside 
any affiliate or O. and O. on the (network). 

* * * * * 


Your wire expressed concern about the clearance situa- 
tion. I am confident that with these facts before you and 
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with a realistic appraisal of our epee’ problems, you will 
agree that we are doing a fine job for you. So much for 
problem No. 1. 

Problem No. 2 can be stated much more succinctly. No- 
vember 20 is our anniversary date. We have been on the air 
as one of (the network’s) banner affiliates in the 
metropolitan market in the United States for 1 year. We 
want to propose an increase in our network rate from $800 
to $1,000, effective November 20. We don’t propose this 
$1,000 figure as something to dicker on. This is what we actu- 
ally want and can show you that we deserve. 


5. A network station relations official wrote on February 5, 1954, 
in an interoffice memorandum : 


oo 


8. A station defending its request for a rate increase wrote to 


At the present time, we are receiving very good clearance 
from this station with the exception of two commercial pro- 
grams, one of which is the Sunday 9:30 to 10 p. m. (pro- 
gram A) which is blocked by (Network B program). On 
Monday, 8 to 8:30 p. m. (program B) is blocked by (Net- 
work B program). As a condition to this rate increase, I 
recommend we exact live clearance from (station A) for 
these programs if we decide that live clearance will provide 
the shows with better ratings. 


. A network station relations official reported : 


No. 1. It was mutually agreed between (Station A) and 
myself that a rate of $1,000 per evening hour would be O. K. 
as far as (Station A) is concerned. 

* * * * * 


No. 5. On the matter of clearances. We feel that inas- 
much as (Station A) is listed as a “basic must-buy” station 
that they should operate toward that end, and as soon as 
possible they should eliminate the programs from other net- 
works and eliminate such local.spot business. as keeps them 
from accepting a full schedule from us. 


(Station A) has been most cooperative in clearance. It 
has proven to be a well-organized and good operating sta- 
tion. It has been a very loyal affiliate and has a good reputa- 
tion in the ———~— market area. Mr. , the new owner, 
is an old friend of (the network), having once owned and 
operated (radio and television station) in-———. He has 
actual plans of buying three other stations, which he has 
pledged (network) TV affiliations on a competitive basis in 
the market (rank). I recommend that we grant (Station 
A) a rate increase to $600, effective with the usual 6 
months’ protection to current advertisers. 


network: 


We have done our best to solve the time-clearance problem 
with a minimum of inconvenience to the network. In fact, 
I doubt if any of your affiliates, O. and O. stations included, 


. An interoffice network memorandum of June 20, 1955, stated: 


its 
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have done a better job of time clearance than has (this 
station). 


9. A high network official stated to the network president, as of 


May 10, 1955: 


I am attaching a memo from Mr. ———,, indicating that 
our clearance problems among the people you will be meet- 
ing Saturday are quite few [sic]. 

I should add, however, that (Station A) has been hound- 
ing us for an increased rate based on their new tower, which 
we feel at this time unjustified. (Station B) has also been 
asking for a rate increase. 


10. A station wrote to its network on May 18, 1956: 


Frankly, I am surveying the possibility of an increase in 
network compensation for (the station). There are many 
reasons why I believe an increase is justified and I am noting 
below a few of them which would seem to have some bearing 
on this request. 

* * * * * 


4. We have never accepted programs from (Network A) 
nor (Network B) even durimg the 9-month or we were 
under no competition in this market. While we were or- 
dered for comparatively few (the network) commercials at 
that time we refused other network orders as a matter of 
policy in order to keep clear prime time for possible (the 
network) orders. 

I understand that (the network) has a board of review 
which acts in cases of requests for rate adjustments. I 
assume you will present this particular case to this board. 
I do not want to make a request for a specific rate but would 
be glad to leave such an adjustment to the judgment of your 
board. I have found, in many years of dealing with (the 
network), that they are eminently fair. 


11. A station relations official of a network, in an interoffice memo- 
randum of April 21, 1952, stated his view on a proposed rate in- 


crease : 


Regarding the attached from (Station A). In view of 
the fact that I have a lot of faith in (station manager) as 
far as clearing of time for us on (Station A). I’m not too 


much inclined to fight over his request for a $700 rate against 
the $650 rate that he has. 


12. An interoffice memorandum within the station relations depart- 


ment of a network, as of February 13, 1956, reported: 


The following is a monitored report of a telephone conver- 
sation on February 15 between (station manager) and 
of this office. This call was monitored by ——— and myself. 
Mr. (network representative) suggested and requested cer- 
tain program shifts be made to accommodate (the network) 
programs that are currently being scheduled out of their live 
time by the station clearing for programs of other networks. 
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(Station manager) asked (network representative) 
whether he was aware of (station owner’s) letter to (net- 
work station relations official) requesting that (the network) 
forgo any rate increase at this time in consideration of allow- 
ing the station to continue to program the way it felt it could 
better serve the networks. 


13. An interoffice memorandum to the official in charge of television 
networking, as of March 15, 1954, contained the following: 


Herewith a summary of our clearance difficulties, improve- 
ment of which is suggested as an incentive to network rate 
increase. 


14. A network station relations official reported in an interoffice 
memorandum : 


My visit to (community X) last week was, I believe, quite 
successful. I told (station manager) that we would announce 
his rate increase to $1,050 prior to September 1, effective 
October 1, and he was reasonably happy about it. In this 
connection, we spent considerable time in discussing Monday 
night clearance, and I believe I have persuaded him to clear 
for (program A and program B) this fall. 


15. An interoffice memorandum among a network’s stations-rela- 
tions personnel stated : 


I talked with (station manager) this morning and told him 
there would be no chance of a rate increase for (the station) 
at this time. He in turn said that he would be unwilling to 
give us the 9: 30 to 10 p. m. period at this time. 


16. A station requesting a rate increase wrote at length to its net- 
work on January 7, 1955, including the following: 


Therefore, we wish to negotiate with you a new rate sub- 
stantially higher than (the station’s) network rate to be effec- 
tive on March 15 of this year. Our last rate increase was 
effective September 15 of last year. 

We do not know because you do not reveal to us what areas 
your network gives (station) credit for covering, although we 
do not believe your research department has made substantial 
changes in our area since we switched from channel —— to 
channel ——, increased our tower height above average ter- 
rain from 510 feet to 914 feet, and increased power to the 
maximum of 100 kilowatts. 

* * * * * 


This is a most serious thing with us, as you may realize. 
Late in the winter and early spring of 1952 we improved our 
facilities at a cost of almost $400,000 in new RCA equipment, 
building, land, ete., to provide ourselves and your network 
with a substantial competitive advantage over (network B) 
affiliate here. 

* * * * * 


I am sure you realize the cooperation we have given (the 
network) many times in the question of clearance. As you 
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17. A station wrote to the head of station relations of a network 
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know, we have cleared for (programs A, B,andC). We re- 
sisted terrific pressure to clear for (program X) from (net- 
work ©) so that your evening lineup would not be disturbed, 
Furthermore, we would not clear this program on a delayed 
basis because we felt it would interfere with some prospec- 
tive programing you had in mind for Sunday afternoon. * * * 

As a consequence, the (program X) is now on the opposi- 
tion... But the opposition’s regard for its basic network very 
evidently does not measure up to our own. For example, be- 
tween the hours of 6:30 to 9:30 p. m., Sunday through Sat- 
urday, (other stations in same community) program 5 of these 
21 hours with either national spot or local programs, and in 
turn do not give back to their network but 114 hours in 
so-called station time. 


on January 23, 1956: 


On Monday morning, December 5, I made a presentation to 
you concerning rate adjustments. * * * 
a * x * a 


May I point out to you (network station relations official) 
that since December 5 we have now cleared for one of the 
evening half hours on (the station) on a delayed basis. This 
now cuts our nighttime problems to only one-half hour per 
week, In addition, we have cleared for the entire (program 
A) on a delayed basis on both (two stations owned by the 
licensee). In effect, this reduces our network clearance prob- 
lems to very few. 

Simultaneously, however, we have not cut down in our 
station-time acceptance. This situation was made very plain 
to youinthe presentation. Ihave not had any assurance, and 
I have had too much experience of this kind in the past. 


An interoffice memorandum of June 28, 1956, to the head of the 


station relations department of a network stated : 


19. A station wrote to the head of station relations of a network, on 


(Station manager) wrote you under date of June 1 18, you 
will remember, saying that he planned to come in and see 
you very shortly to ‘talk about. a rate increase. 

* ok ok Bd a 


When (station manager) does come in, however, it might be 
a good idea to remind him that'(the station) presently advises 
us that they cannot clear for (program A) Monday, 8: 30-9 
p. m., starting September 24, because of (program B) ‘from 
(another network). 

Actually, (the station) does not carry our 8-8:30 p. m: 
show Monday because of (program C) from (the other net- 
work), nor our 9-9:30 p. m. show because of another (net- 
work’s) program. They do carry our (program D) 1.week 
out of 4, but carry (the other network) the other 3 weeks. 


July 16, 1956: 
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We are pleased to know the increased network rate for 
(the s station) will be announced August 31, effective October 1, 
1956. ¢ 

When I returned home I checked the (network) shows 

‘ which you asked that we clear on (the station). I find some 
of these programs are being telecast over this station, and 
that we have already arranged to carry others, such as the 
(program A), this fall. 

I am continuing my personal check of the (the station) fall 
schedule in an effort to improve the situation wherever pos- 
sible. Actually, there are few (the network) evening fea- 
tures omitted from our fall schedule. 


20. The head of station relations wrote to the network president on 
July 28, 1954: 


| In an effort to make a deal which would give us the needed 

clearances, we had proposed a rate increase to $700, but when 
(network representative) presented this to (station manager) 
he got absolutely nowhere. 


rr 


A network station relations official sent a telegram to a station, 
on August 5, 1954, which stated, in part: 


Thanks for the ulcer elixir, old friend, but the doctor says 

I need another spoonful. Delighted to adv (advise) of Sep- 

| tember 30 start for (program A) and cheered by continuation 

| of (program B) and (advertiser) Sunday program. You 

| have my written promise to push for your rate increase to 
| become effective at earliest opportunity. * * * 


The station reply included the following: 


To help relieve your weekend ulcers, this to adv (advise) 
will accept (program A) beginning September 30 and, fur- 
ther, will go along and accept your “(program B) on present 

e rate basis through October 15, 1954. This is date, I hope, of 
anticipated rate increase for (station) we have discussed. 


A. SUMMARY 


public interest in their determination of the network-time rates of 
affiliated stations. The available evidence indicates that networks 

have attempted to establish objective bases for ratesetting through the 

use of a rate formula. In addition, the networks have taken into 
account various other qualitative factors in setting rates, and these 
factors have influenced both the timing and magnitude of particular 

rate changes. Some of these factors, such as the competitive situation 

and advertising demand, appear to be reasonable. However, the net- 

work use of r utes as a lever for obtaining clearances from affiliates i 1s, 

in the view of the Network Study Staff, contrary to the public inter- 

est. Moreover, it appears that the networks, on occasions, have used 
2 the rate factor to influence affiliates in respect to their clearance of 
programs of competing networks. Such a practice appears to be 
contrary to section 3.658 (a) of the Commission’s rules. In addition, 
networks do not appear to have kept their affiliates adequately in- 


97927T—58 29 


| 
| At issue is whether networks act arbitrarily or otherwise against the 
} 
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formed of their rate procedures. The practice of some stations of 
making the acceptance of a network program or programs conditional 
on the granting of a network rate increase is also inconsistent with the 
public interest. 


VI. Rare Competition BerweEN Network AND NATIONAL Spor 


One of the policy issues to be considered here is the extent to which, 
and the manner in which, the networks compete with national spot or 
local business on a rate basis. Broadly speaking, there are two com- 
peting uses for the commercial time of a TV station: Sale on a net- 
work basis to advertisers purchasing a nationwide group of affiliated 
stations; and sale on a national spot, regional, or local basis to adver- 
tisers ordering a smaller group of stations, or only one station. One 
of the principal forms that this competition can take is rate or price 
competition. 

One of the chain broadcasting rules relates to this competition. 
Its purpose is to prevent the networks from restraining national spot 
competition by agreements designed to influence the rates set by 
affiliated stations for nonnetwork sales. The rule specifically 
provides: 


Sec. 3.658 (h) Control by networks of station rates. No 
license shall be granted to a television-broadcast station hav- 
ing any contract, arrangement, or understanding, express or 
implied, with a network organization under which the station 
is prevented or hindered from, or penalized for, fixing or 
altering its rates for the sale of broadcast time for other than 
the network programs. 


A purpose of this section is to determine how well this rule has been 
observed in practice. 
A. BACKGROUND OF THE CHAIN BROADCASTING RULE 


The chain broadcasting investigation found that the NBC network 
had— 
attempted to protect itself against competition with its affili- 
ates for the business of national advertisers. 


Sometime after 1935, a clause was incorporated into the standard 
NBC affiliation contract providing: 


If you accept from national advertisers net payments less 
than those which NBC receives for the sale of your station 
to network advertisers for corresponding periods of time, 
then NBC may, at its option, reduce the network station rate 
for your station in like proportion, in which event the com- 
pensation due you from NBC will be likewise reduced but the 
right of termination provided for in the preceding paragraph 
shall not thereby accrue to you.” 

The FCC pointed out that this provision meant that an affiliated 


station could not accept the business of a national advertiser at a rate 
lower than that which NBC had established as the affiliate’s rate for 


% Quoted in FCC Report on Chain Broadcasting (1941), p. 73. 
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network programs without subjecting itself to the risk that this lower 
rate would be applied to all of the affiliate’s network business. A 
contract of this kind, providing a severe penalty for price cutting, is 
equivalent to and has the same effect as a price-fixing agreement, the 
Commission observed. 

NBC indicated that the purpose of the provision was to prevent its 
affiliated stations from entering into competition for national adver- 
tising business : 


This means simply that a national advertiser should pay 
the same price for the station whether he buys it through one 
source or another source. /t means that we do not believe 
that our stations should go into competition with ourselves. 
It means that if a national advertiser is able to plan a cam- 
paign whereby he could place a partial network order and a 
partial transcription order on these stations, in order to save 
money, all network business suffers, and this precaution was 
put in there to prevent that. However, we have not, up to 
date, reduced any of the station rates to meet the rates fixed 
by the stations themselves for national spot advertising, but 
that is no promise that we will not do it, * * *** [Italics 
supplied. | 


The Commission observed that failure to invoke the power to reduce 
the network rate did not show that the provision had been ineffective. 
It concluded that : 


it is against the public interest for a station licensee to enter 
into a contract with a network which has the effect of decreas- 
ing its ability to compete for national business. We believe 
that the public interest will best be served and listeners sup- 
plied with the best programs if stations bargain freely with 
national advertisers.*° 


At the conclusion of the investigations, the Commission adopted the 
chain broadcasting rule referred to above. 

Some affiliated stations prefer to have the same rate for network, 
national spot, and local business. There are several reasons, however, 
why other stations may prefer to set different rates. As has been 
indicated, network rates are generally established on the basis of net 
circulation. National spot sales are made to advertisers ordering a 
selected group of stations, and the total coverage area of the station 
may be the basis of sale. In the case of some affiliated stations the 
difference between unduplicated circulation (as estimated by the net- 
work) and total circulation may be substantial, Also, in setting its 
national spot or local rates, the station is likely to give greater weight 
to local competitive conditions (e. g., its share of the audience in its 
market area) than does the network in establishing the rate for net- 
work sales. Finally, both the cost incurred by the station and the 
net revenue received are substantially different ina nonnetwork sale 
than in a network sale. Some stations may prefer to have lower 
national or local rates in order to attract more business from national 
and local advertisers, They may be able to afford these lower rates 


* Thid. 
* Ibid., p. 75. 
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because of a higher net return on the sale.** Conversely, some stations 
may prefer a higher national spot than network rate. They may be 
situated in a market that is ordered frequently by national adver- 
tisers, and can take advantage of this situation to charge higher rates 
than does the network. 

There is, of course, no reason why the network should not take into 
account the national spot rate fixed by the station as one of the factors 
in its decision as to the station’s rate for network programs. How- 
ever, any attempt by a network to influence the rate charged by an 
independently owned station for nonnetwork sales is a restraint on 
the freedom of the station to compete in the national spot or local 
fields. To the extent that this attempt takes the form of a contract, 
agreement, or understanding with the station concerned, it becomes a 
violation of the chain broadcasting rules. It also raises a question 
under section 1 of the Sherman Antitrust Act. 


B. PRACTICES OF THE NETWORKS 


1. Position of the networks 


Each of three networks has disclaimed any responsibility for the 
rates established by affiliated stations for nonnetwork business, except 
to the extent that these rates are indirectly influenced by the station’s 
rate for network business. 

During the course of testimony before the Senate Interstate and 
Foreign’ Commerce Committee, President Stanton of CBS had the 
following colloquy with Senator Pastore: 


Mr. Stanton. The rate that the station there—there are 
three kinds of rates that the station might have. First of 
all, there is the network rate, and that is the one we are just 
discussing, and that is the one we have a large hand in de- 
termining. Then there is the national spot and local rate. 
That is the rate you would pay on a station-by-station basis. 

Senator Pasrore. And you have nothing to do with it? 

Mr. Stanton. We have nothing to do with it, except I 
suspect that the rate that we helped set for the network rates 
does influence, to a certain extent, the rate that is charged 
locally, and national spot wise. I wouldn’t want to leave you 
with the impression that they may be 100 percent apart, be- 
cause obviously they are not. They are pretty close.” 


President Sarnoff of NBC testified as follows: 


Senator Pastore. Are you still saying, Mr. Sarnoff, that 
the system is such that even though a rate is set for a national 
program between a network and a local broadcasting station, 
that there is sufficient leeway on the part of the local broad- 
casting station to make a lower rate insofar as a local user 
is concerned ? 

Mr. Sarnorr. He is absolutely free to set his own rate at 
any rate that he wants.* 





“ For a discussion of the return to the station from network and nonnetwork time sales, 


see ch. 


82 Hearings before the Committee on Interstate and Foreign Commerce, U. 8S. Senate 
(1956), pp. 2170-2171. 


8 Ibid., p. 2415. 
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In response to a written questionnaire from the Department of 
Justice, each of the networks has stated its relationship to the national 
spot and local rates of its affiliated stations as follows: 

CBS has stated : 

As between CBS television and its affiliated stations, the 
national spot and local rates are established by the individual 
affiliates. 

NBC has stated : 


NBC has nothing whatsoever to do with the establishment 
of national spot and local time rates of affiliates. It should 
be noted that a station’s national spot and local rate is gen- 
erally based on the circulation in the station’s total coverage 
area, rather than on its unduplicated network circulation, 
and on whatever other factors the station takes into consider- 
ation in its own judgment. The total coverage area is rele- 
vant for national spot rates, since the station is bought by the 
national spot advertiser on a selected market basis; whereas 
it is bought by the network advertiser as an element in a 
composite of national coverage. NBC considers an affiliate’s 
national spot rate as one of many items of information in 
connection with its review of network rates. Although it 
has no direct bearing on the network rate, network advertisers 
sometimes complain if a station’s network rate, established by 
NBC, is substantially higher than its national spot rate, 
established by the station itself. 

ABC has stated: 


We believe that the network and national spot rate struc- 
tures should be identical. This, however, is rarely achieved 
and the network rates on the ABC television network average 
between 16 and 21 percent higher than the national spot 
rates set by the stations themselves. Local time, as well as 


national spot rates, are set by the stations without consulta- 
tion with ABC. 


2. Network practices 


Both the CBS and ABC networks have attempted directly to in- 
fluence the national spot rates of their affiliated stations on frequent 
occasions. These attempts have included what would appear to con- 
stitute, in some instances, understandings or agreements with the affil- 
iated stations. As a result, the CBS and ABC networks appear to 
have violated section 3.658 (h) of the chain-broadcasting rules, al- 
though a definite finding cannot be made here in this regard. The 
question must also be posed whether these understandings violate sec- 
tion 1 of the Sherman antitrust act. The Network Study Staff has 
found no evidence that NBC has participated in such understandings 
or agreements with its affiliated stations. However, NBC has at- 
tempted indirectly to influence the level of national spot rates fixed 
by affiliated stations in a manner which, while contrary to the public 
interest, does not appear to constitute a specific violation of the present 
chain-broadeasting rules. 

(a) CBS.—Early in 1952, CBS began to be concerned with the size 
of the discrepancy between the national spot and network rates for 
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some of its affiliated stations. It undertook what one network official 
has described, in an internal memorandum, as a “campaign on our 
part to equalize spot and network rates.” The equalization took the 
form of efforts to persuade affiliates to raise their spot rates closer to 
the network level. Two elements were involved in the campaign: 
cooperation between CBS spot sales and the television network divi- 
sion to raise the spot rates of affiliates represented by CBS spot sales; 
and use of the network’s power to grant network rate increases as a 
lever to obtain the station’s agreement to increase its national spot 
rate. Of these two elements, the second has been considerably more 
important. 
CBS internal memorandum of August 20, 1952, stated : 


As a result of the meeting we had the other day, it is now 
my understanding that in all matters involving research, 
television spot sales will counsel with network research. 

Since there may be instances where, due to slightly dif- 
ferent objectives, the two departments may not arrive at a 
common determination, the matter will be referred to man- 
agement for policy refinement. 

I got the impression from the meeting that there has been, 
and will continue to be, complete coordination between tele- 
vision spot sales, network research, and station relations in 
all matters pertaining to requests for increased rates. 


The cooperation between CBS spot sales and the CBS network 
has taken two forms: the provision of information to the network on 
the plans for national spot rate changes on the part of stations repre- 
sented by spot sales; and efforts to persuade at least some of Sines 
represented stations to raise their national spot rates to a more fav- 
orable relationship with the network rates. The specific comment 
referred to above concerning the campaign to equalize national spot 
and network rates was made in conjunction with a memorandum 
from CBS spot sales to the network division, informing the division 
(in October 1952) that spot sales had recommended a national spot 
and local rate increase for a particular represented station. There 
is evidence with respect to at least one other situation, dating from 
March 1954, in which CBS spot sales and the network worked closely 
together on the establishment of the spot and network rates of an 
affiliated station. In view of the incomplete nature of the evidence 
gathered by the network study staff, it cannot be inferred, in this 
and other instances, that the practice was limited to the cases speci- 
fically cited. 

In July 1952, a responsible official of the CBS network wrote to 
an affiliated station in part as follows: 


I notice on your present network rate of $400 that you 
have a like spot rate. I want to congratulate you on your 
foresight in keeping your national published spot rates and 
your network rates on a parody [sic]. During the past 
several months there has been increasingly serious differen- 
tial creeping in between the national published spot rate and 
the network rate on the part of a majority of the stations, 
and this sets up a very unrealistic situation. 
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This practice has become so prevalent that we feel the day 
is not far off when we are going to have to insist that our 
affiliates level off this differential and raise their spot rates 
on a parody [sic] with their network rates before we can 
attain faict any request whatsoever for a network rate 
increase. 

This doesn’t apply in your case, but is merely an indication 
of our thinking and a prediction of what is to come. 


In the ensuing 2 years, there were apparently numerous instances 
in which the network used its power to establish the station’s network 
rate in an effort to obtain the station’s agreement to raise its spot rate. 
The following are some specific illustrations: 

1. In a letter of July 25, 1952, from a responsible network official 
to an important station : 


It was further understood through telephone conversations 
with Mr. X (a CBS official) and myself that you would do 
everything in your power to effect revision of your spot rates 
so that within a reasonable length of time following August 
1, your published spot rates would coincide with your pub- 
lished network rates. It is my understanding that both 
you and Mr. Y (an official of the station) agreed to this 
proposal. 


In reply, the station official (Y) denied having discussed this ques- 
tion with anyone in the CBS organization. He agreed to review the 
matter and cooperate to the fullest, if and when the network’s owned 
stations and its other major affiliates had equalized their network and 
spot rates. A further letter from the network stated that the discus- 
sion in question had been with another official of the station. CBS 
also stated : 


It is true that the industry as a whole has published spot 
rates considerably less than published network rates, and 
CBS owned and operated stations as well as NBC owned and 
operated stations are among the least of great offenders. 
Naturally, we cannot force any station to raise its published 
spot rates or to lower them. What they do with spot rates is 
their own business; however, I can assure you that those sta- 
tions that are owned and operated by CBS in New York and 
in Los Angeles will shortly have a revision of their published 
spot rates so that in the future those rates will coincide. Just 
what can be done with our other affiliates remains to be seen. 
I hope that within the next month or 6 weeks I will be able to 
write you again and tell you that some progress has been 
made. 


2. In a letter of November 19, 1952, from a member of station rela- 
tions department to the station manager of a large station: 


If I remember correctly * * * it was agreed when you were 
last in New York that as the new rate increase went into 
effect on , you would increase your spot rate to $———. 
When you have a moment, would you let me know if this has 
been done. 
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In reply, the station advised that it had raised its nonnetwork rate 
to the amount specified, effective on the date agreed upon. 

3. In a memorandum of November 20, 1953, between two officials in 
CBS station relations: 


Therefore it is our recommendation that the new rate 
(gross hour night) for W be $————, effective 
1954. We assume that the station’s spot rate will be in- 
creased proportionately. 





4. In a memorandum of February 5, 1954, between two officials in 
CBS station relations: 


Therefore, it would be our recommendation that before any 
rate increase is entertained, that this. competitive situation 
(with the NBC affiliate in the market) be carefully considered 
with the station, particularly should this be done, because it 
is also our recommendation that steps be taken to equalize 
W————’s network and spot rates—at present, while the 
network rate is $——, the spot. rate is $-——. 


5. Ina memorandum of March 3, 1954, bet ween two officials of CBS 
station relations, turning down a station’s request for a network rate 
increase : 


It should be noted, too, that W—— has a national spot 
rate of only $—— (gross hour night). There is no reason 
why the station couldn’t raise this rate to $—— or even higher. 
In a recent check, it was found that 14 CBS television aftili- 
ates have higher spot rates than network. 


In the letter advising the station of the network’s negative decision, 
CBS pointed out the above fact and invited comments from the sta- 
tion concerning the network’s decision. 

In a memorandum of April 29, 1954, between two officials of CBS 
station relations : 


Therefore, it would be our recommendation that the addi- 
tional $—— be granted at this time. Attention should be 
given, however, to bringing W ’s national spot rate 
($ ) up to the same level. 








In a subsequent memorandum reporting on a conference with the 
owner of the station, it was stated that the network rate would be as 
recommended and that the rate relationship between network and spot 
“a been improved by the station’s raising its spot rate. 


. In a memorandum of July 14, 1954, between two officials of CBS 
staticl relations: 


This is to confirm our telephone conversation of a few days 
ago, relative to a discussion that I had with Mr. ———— of 
K———. You will recall that I was trying to get K———— 
to close the gap between their network and their spot rates. 


The evidence with respect to this practice does not extend beyond 
1954. The Network Study Staff is not in a position to ascertain con- 
clusively whether or not the practice has since been discontinued. If 
it has been abandoned, this is undoubtedly the result in large part of 
the fact that the gap between national spot and network rates has 
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been epprecienly narrowed, owing in part to the campaign just 
described. ‘Thus, a study undertaken by the network in February 
1955 showed that the average national spot rate among those stations 
affiliated with the network was 96.1 percent of the average network 
rate, Of the 172 affiliates involved, 54 had higher spot rates than 
network, 70 had the same rates, and 48 had higher network rates than 
spot. A prev ious analysis in July 1954 found that only 23 affiliates 
(out of 152 at the time) had higher spot rates than network. 

(6) ABC.—The general rate policy of the ABC network, as sum- 
marized in the notes of a top network official in November 1953, is 
twofold: ABC network rates should be lower than those of CBS and 
NBC; and ABC affiliates should have the same national spot and net- 
work rates. The objective of the latter policy is to reduce the com- 
petition between the ABC network and national spot business, as 
clearly indicated in the following observations of a network official 
with romped to a proposed netw ork rate increase for an affiliated sta- 
tion (dated November 30, 1954) : 


Should W be granted a rate increase to $——, the na- 
tional spot rate for the station would then be only 57 per- 
cent of the network rate. This situation would be undesirable 
since it would offer an inducement to an advertiser to pur- 
chase the market, but on a spot, rather than a network basis 
resulting in a loss of revenue for ABC. 





The rate analysis conducted by ABC in connection with the rate 
requests of individual affiliates regularly contains a comparison be- 
tween the network and national spot rates of the station. In cases 
where the national spot rate is believed to be too far below the network 
rate, steps have been taken to correct this situation, as evidenced by 
the following examples: 

(1) In a rate review memorandum of December 4, 1953, from the 
station relations department to the top management of the network, 
it was recommended that the network rate of a station be increased 
and also that— 


I further recommend that a condition of this rate increase 
be that the station increase its national spot rate to a mini- 
mum of $—— per hour, which would represent 85 percent of 
the proposed network rate. 


The recommended increase in the network rate of the station was 
disapproved by the network management for several reasons, one of 
which was: 


Instead of making the network rate increase conditional on 

a raise in the national spot rate, I think that the national spot 
rate increase should come first. I also believe that in no event 
the national spot be less than 90 percent of the network rate. 


(2) In a letter of November 23, 1954, from a senior network official 
to the manager of an important ABC affiliate: 


In accordance with your request during our meeting Fri- 
day evening, November 19, 1954, this is written to confirm to 
you the extent of the commitment with respect to a prospec- 
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tive increase in the W network time rate which I felt it 
was possible for us to make at that time. You requested that 
ABC agree to an increase in your network class A hour rate 
from its present $—— to $——. X (a network official) 

ointed out that your class A national spot television rate of 
sey is already out of line with the normal relationship of 
national spot rate to network television time rate and that 
this would produce a further serious distortion. In the fol- 
lowing discussion it was indicated that you were already con- 
templating an increase in your national spot rate which 
would help cure this difficulty. 

After considerable discussion X expressed his belief that 
he would be able to recommend and would expect approval of 
your network television time rate on the following condi- 
tions: 

1. If effective January 1, 1955, W. will increase its 
national spot rate from the present $—— per evening 
hour to $—— per evening hour, he will expect to be able 
to recommend to the ABC network management commit- 
tee an increase of the network rate from its present 
$——- per evening hour to $——- per evening hour. 

2. If within but no later than 6 months after January 
1, 1955, W were again to increase its national spot 
rate from $— per evening hour to $—— per evening 
hour then, he will expect to ‘be able to recommend to the 
ABC network management committee an additional in- 
crease of $50 per evening hour from the $—— per eve- 
ning hour to $ per evening hour. 

This, as I was careful to explain, cannot be considered a 
commitment, but I will repeat my oral expression of our sub- 
stantial assurance that there would be favorable response to 
recommendations. 














Subsequent internal correspondence of the network refers to the 
“assurances” provided by the station and to the “agreements” reached 
with it. 

Shortly thereafter, the network decided not to increase the network 
rate of the station on the grounds of its poor performance relative to 
other stations in the market and to ABC affiliates in comparable mar- 
kets. In a letter of December 30, 1954, advising the station of this 
decision, a senior ABC official stated : 


Whereas I am delighted that you are raising your national 
spot rate to $____ this still brings this rate to only 79 percent 
of the present network rates. Actually, I think that the 2 
should be exactly the same, and if not the same, at least within 
10 percent of each other. 

I am very encour aged about the recent steps that you have 

taken to improve W ’s performance and sincerely hope 





that improved performance will permit both of us to consider 
an increase in national spot rate and an increase in network 
rate before too long. 


(3) In a letter of May 4, 1955, addressed to the manager of an im- 
portant ABC affiliate that had requested an increase in its network 
rate, a top official of the network stated : 
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May I point out that any study should include these two 
factors. First, I believe that in markets where ABC has com- 
parable facilities to those of NBC and CBS, such as the 
, our rate should be below the other two stations * * *. 

The second point that should be considered is the relation- 
ship of network rate to national spot rate. Certainly the 
immediate question is raised in my mind as to whether you 
should have a network rate of $—— when you have a national 
spot rate of only $—— * * * . My personal opinion is that 
the national spot and network rates should be the same. 
Where they are not the same, I think they should have a maxi- 
mum spread of no more than 15 percent. 





In its reply, the station stated in part: 


Your second point, the relationship of the network rate to 
the national spot rate, has also been taken into consideration, 
and I have (station official) and our station repre- 
sentative, , how working on a substantial national rate 
increase, which we will announce soon. 


(c) NBC.—The practice of NBC appears to have differed substan- 
tially from that of CBS and ABC. In December 1952, in a memo- 
randum between two top network officials discussing future company 
policies, it was stated: 








No consideration will be given to rate increases for stations 
whose current spot rate during network option time is below 
the network rate. 


However, no evidence has been found that NBC adopted this policy or 
attempted to implement it by making network rate increases condi- 
tional on increases in national spot rates. There is also no indication 
that the network has raised the question of national spot rates in its 
written communications with affiliated stations. While here appears 
to have been occasional exchanges of information between NBC spot 
sales and the NBC network, no clear pattern or policy has been identi- 
fied in this regard. 

This does not mean that NBC has not been concerned with the re- 
lationship between national spot and network rates. On the con- 
trary, this relationship has been under continuous study by the net- 
work, and steps have been taken indirectly to influence the level of 
national spot rates, primarily through adjustments in the spot rates 
of the network’s owned and operated stations. While the use of the 
national spot rates of owned and operated stations as a means of in- 
fluencing affiliated stations to raise their national spot rates and there- 
by to reduce national spot competition cannot be deemed in the public 
interest, it does not appear to violate the letter of the present chain 
broadcasting rule. 

In a memorandum of May 26, 1954, addressed to the top manage- 
ment of NBC, a senior network official stated in part: 





(a top network official) and network sales manage- 
ment have often stressed the importance of not allowing net- 
work rates to get too far ahead of the spot rates for our owned 
and operated and affiliated stations. In this area, the situa- 
tion on the owned and operated stations is particularly im- 
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portant. Affiliates use the rates between network and spot 

rates on the stations we own to justify their lower national 
spot rates. National advertisers (especially ——— and 
in the past) have used the fact that we price daytime periods 
on our owned and operateds at considerably less than one- 
half the evening rate as a reason for requesting a reduction 
in our daytime rates from 50 percent to 40 percent or 3714 
percent. 

For these reasons we were requested to keep an eye on the 
owned and operated rate situation. We have tried to get 
owned and operated spot rates increased along with network 
‘ates for those stations. Although in the past year we have 
had fair success in this regard in some of the owned and 
operated markets, the situation on W—— insofar as daytime 
rates are concerned has steadily deteriorated * * *. 

After seeing that the proposed new spot rates for W 
once more left the class C rates undisturbed, we recommended 
that the station announce a $—— per hour class C rate at this 
time to match that of W This recommendation was re- 
jected by Messrs. ———— and - —on the grounds that there 
is no point in raising the rates when they can’t sell the time 
at present rates. ———— feels that his assignment is to squeeze 
as much profit as possible out of the W—— operation and that 
this can only be done by putting in substantial increases where 
the time is in demand, while by passing any rate adjustment 
in areas where sales are difficult to make * * *. 

I thought that you and — should be fully cognizant of 
the situation, which arises from a basic conflict of rate ob- 
jectives between the network and W I would appreciate 
any management guidance you can give us on the degree to 
which we should continue to strive toward some unifor mity 
of pattern between our network and owned and operated spot 
rates. 




















Shortly thereafter, the top management of NBC referred to— 


In NBC's semiannual rate review of December 1954, the following 


Further consideration of steps which can be taken [with re- 
spect to the rates of owned and operated stations | to narrow 
the gap between daytime spot and network rates * * *. 


comment was made: 


No significant change in the relationship between network 
and national spot rates is observed since the previous semi- 
annual review. National spot hourly rates continue to be 
approximately 15 percent below netw ei rates in the evening 
and approximately 25 percent below network rates in day- 
time periods. A major effort at reducing these differentials 
should be deferred until substantial improvements in NBC 
daytime ratings is effected, and until the national spot rates 
of our owned stations can be used as examples. Considerable 
progress is being made to accomplish the owned and operated 
improvement. 
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The major effort referred to above: was apparently never under- 
taken, for reasons suggested in the next semiannual rate review 
(June 1955). 


The gap between network rates and national spot rates 
has been substantially narrowed during the past year. In 
part, this is due to a reduction in the number and amount of 
rate increases to NBC stations, as they near or reach the 
saturation level. Another factor is the increase in CBS rate 
increases, Which has induced their affiliates to raise the na- 
tional spot rates of their stations—which in turn has allowed 
the NBC affiliates to raise their spot rates. 

Considerable improvement has been achieved in establish- 
ing a closer relationship between network and national spot 
rates on our owned stations during the past 6 months. 

These changes had practically eliminated the use of com- 
parative net work—national spot rates on our stations by ad- 
vertiser to justify demands for reductions in network daytime 
rates to the national spot level. 


The adjustments in the spot rates of owned and operated stations 
are elsewhere described by the network as particularly helpful in the 
substantial improvement noted in the relationship between network 
and national spot rates. 

At the time of the next periodic rate review (December 1955), it 
was observed that: 


There has been a substantial improvement in the relation- 
ship between national spot and network rates for NBC 
affiliates insofar as nighttime is concerned. To the contrary, 
daytime relationships have worsened in the past 2 years. 
There has been a tendency for stations to increase nighttime 
spot rates while leaving daytime rates unchanged or advanc- 
ing them at a much slower pace. 


A study made by NBC in this connection showed that the gap be- 
tween evening network and national spot rates for 41 basic affiliates 
had narrowed from 19.2 percent in January 1953 to 5 percent in Decem- 
ber 1955. With respect to daytime rates, the gap was 20.8 percent in 
January 1953 and 23.1 percent in December 1955. 

The next general rate review, in September 1956, commented that: 


Since the previous report, the gap between network and 
spot evening rates has widened, while there has been a slight 
improvement in the daytime areas * * * In view of current 
market conditions, the $4,895 (7.9 percent) difference in eve- 
ning rates is not especially critical, except in those markets 
where the spot rate is substantially (10 percent or more) 
lower than the network rate. 


More concern was expressed over the gap between daytime network 


and spot rates. No specific network action with respect to the level 
of spot rates was mentioned in this regard. 
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Cc. SUMMARY 


As a result of the original chain broadcasting investigation, the 
Commission adopted a rule prohibiting a station from entering into 
any contract or agreement with a network that hindered the station 
from fixing or altering its national spot or local rates. The specific 
janguage of the rule reflected the practice of NBC of including in its 
standard contract with affiliated stations a provision empowering it 
to reduce a station’s network rate if the station fixed a national spot 
rate lower than its network rate. Broadly speaking, it may be pre- 
sumed that the purpose of the rule was to prevent the networks from 
taking actions that would influence or restrict the freedom of the 
station to fix independently its rates for competitive nonnetwork 
business. 

All of the networks have engaged in practices which are contra 
to the broad purpose of this rule and to the public interest in the 
maintenance of free competition. These practices have acted to re- 
strict the freedom of the station to fix its national spot rate at will and 
to enter into competition with the network should it choose to do so, 
The policy of NBC with respect to the national spot rates of its owned 
and operated stations is the least open to criticism in this regard. In 
the case of both CBS and ABC, evidence exists which raises a question 
with respect to violations of the chain broadcasting rule, and possibly 
also of the antitrust laws. 

In attempting to influence, directly or indirectly, the level of na- 
tional spot rates fixed by their affiliated stations, the networks have 
had two objectives in view: (1) to reduce competition between na- 
tional spot and the networks for the business of national advertisers; 
and (2) where a direct loss of business to national spot was not in- 
volved, to maintain a rate relationship that would not provide network 
advertisers with ammunition with which to challenge the level of rates 
set by the network. 


VIL. Rare Competition AMONG THE NETWORKS 
A. POLICY ISSUES 


‘l'’he final question to be considered is the extent to which the three 
networks compete with each other on a rate basis. No problem in 
this connection was raised during the chain broadcasting investiga- 
tion, and there is no Commission rule with respect to it. However, 
the importance of free competition with respect to prices among 
firms in an industry which is not a public utility is a basic tenet of 
American economic policy. It is meorporated into the antitrust 
laws, which have been specifically made applicable to the broadcasting 
industry. Any conspiracy, agreement, or understanding among the 
networks that sought to fix rates is likely to be a per se violation of 
section 1 of the Sherman Antitrust Act. 

Since the primary business function of the networks is to provide 
a national audience to the advertiser, it is natural that competition 
among them should primarily take the form of attempts to achieve 
larger audiences through superior or more popular programing. 
There is nevertheless considerable scope for the networks to compete 
for the business of national advertisers on a rate or price basis. The 
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possibility of such rate competition is influenced, to some extent, by 
the structure of the market. In markets where there is only one 
station shared by 2 or 3 of the networks, it is customary for the 
station to have only 1 network rate since the station provides the 
game coverage for all network advertisers. In markets where each 
network has a separate affiliate, there is more opportunity for rate 
competition. Different network rates for the stations in the market 
may be justified by differences in site location, power and coverage, b 
differences in audience acceptance within the market area, or by dif- 
ferences in the popularity of the programing of the respective net- 
works. It is not to be expected that the network rates of stations 
affiliated with the leading networks will, in all or most instances, be 
far apart since the pressure of afliliates and of national advertisers 
operates in the direction of establishing roughly similar rates in com- 
parable situations. However, it is to be enpeeneh that the networks 
will arrive at their rate decisions independently and that, in some 
situations at least, rate competition among them will take place. 


B. CBS-NBC COMPETITION 


Competition between the CBS and NBC networks will be consid- 
ered first, and then the relationship between these two networks and 
ABC. 

The evidence gathered by the Network Study Staff points to the 
conclusion that the CBS and NBC networks do compete on a rate 
basis. There is no indication of any general agreement or under- 
standing between the two networks that seeks to restrain competition 
in the rate area. Each network observes very closely the rate deci- 
sions of the other as a regular policy. The semiannual rate reviews 
of NBC, for example, are concerned in considerable part with a 
study of development in CBS rate policy. In a few instances there 
have apparently been exchanges of information between the two net- 
works at the staff level with respect to rate matters on their separate 
affiliates in a particular market. While such exchanges are a potential 
restraint of competition, they do not appear to have been undertaken 
as a matter of company policy, and in general it can be said that the 
two networks act independently and compete freely with each other 
in their rate decisions. 

In single-station markets where CBS and NBC share a common 
affiliate, the affiliate generally looks to 1 of the 2 organizations as its 
principal network and will accept the majority of its network pro- 
graming from this source. In this situation, which has become less 
important as additional stations have come on the air, the two net- 
works have generally followed the policy of charging the same rate 
to network advertisers, since the station provides the same circula- 
tion and facilities to both networks. There has been a tendency for 
the principal network to set the station’s rate and for the secondary 
network to accept this rate for its programing as well.* This pat- 
tern is apparently followed independently as a matter of normal 
business judgment rather than as the result of an understanding or 
agreement between the networks. There is no indication that the 


* For some of the smallest stations, included in the EMP plan of CBS or the PEP plan 
of NBC, the two networks have sometimes set different rates for the same station. 
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networks get together to decide the rate of the common affiliate in 
these markets. 

In markets where CBS and NBC both have their own primary 
affiliates, each network establishes independently the rate for its 
affiliate. The relationship between the rates of the two networks has 
developed in a distinctive pattern. NBC's policy with respect to rate 
competition with CBS has consisted in the past of three elements. 
First, in the case of a new NBC station entering into a market in 
which there was an existing CBS affiliate, NBC has initially priced 
the station below the level of the CBS competition. As the circula- 
tion of the NBC affiliate has expanded, the network’s policy has been 
to raise its rate aggressively. Second, with respect to existing affili- 
ates, the NBC policy has generally been to set its rate as high as 
those of competitive stations in the market, provided that the cir- 
culation and other pertinent characteristics of the station justified it. 
According to an internal memorandum, such a policy of meeting 
the CBS competition was— 


indicated in order to preclude the conclusion of buyers, 
both network and national spot, that the lower priced NBC 
affiliate is an inferior station. 


In some cases where the NBC rate in the market was lower than that 
of the CBS station, the NBC affiliate urged the network to grant it a 
rate increase. Third, NBC was prepared, at least during ‘the e arly 
years of television, to have the rates of its affiliates higher than those 
of the CBS stations. When the competitive gap became too large, 
however, the network has postoned or slowed up its rate increases 
until CBS has more near ly approached the NBC rate level. This has 
applied particularly to the network’s owned and operated stations. 

During its early years of television networking, CBS was content 
to allow NBC to take the leadership in rate matters. The majority 
of NBC stations, including the network’s owned stations, had higher 
rates than the CBS affiliates. The CBS network was second to NBC 
in terms of program audience and effective circulation during these 
years, and undoubtedly considered that some rate differential in its 
favor was advantageous. As the CBS network expanded and its pro- 
graming became more successful, a change in policy took place. Be- 
ginning ; about July 1954, CBS passed from a passive to an active role 
in rate questions and began to make increases more aggressively. 
NBC attempted to meet the CBS rates in many cases, provided that 
the circulation of the affiliates in question cond justify the increases. 
At present both networks have an active policy in rate matters and 
neither one appears to act consistently as the rate leader. On the 
whole, however, NBC has maintained a higher level of rates than 
CBS. In September 1956, for example, 26 of the NBC basics had 
higher rates than the CBS station in the market, 14 had lower rates, 
and 16 had the same rates. Among the NBC optional stations, 68 
NBC stations had higher rates, 27 had lower rates, and 66 had the 
same rates. In most instances, the rate differential in either direction 
is not substantial except in cases where there is an appreciable dif- 
ference in circulation (e. g., a UHF station in competition with a 
VHF station). The net difference in favor of NBC in September 
1956 aggregated only $5,805 or about 5 percent of the total rate of the 
network for a class A hour. 
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Cc. ABC-NBC-CBS COMPETITION 


In 1- or 2-station markets, where ABC has shared the affiliation of 
a station with CBS or NBC, ABC has generally been in the position 
of the secondary network. Either CBS or NBC has established the 
network rate of the affiliate in question, and ABC has gone along with 
this rate. When a joint affiliate has advised ABC that CBS or NBC 
had authorized a rate increase, ABC has customarily checked with the 
other network to obtain confirmation. CBS and NBC follow a similar 
practice in one-station markets in which they share an affiliation. On 
the other hand, there apparently have been instances where ABC has 
checked in advance with CBS or NBC to determine its plans with 
respect to a common affiliate. For example, in September 1953, an 
affiliate approached both CBS and ABC with a request for a rate 
increase. ABC checked with CBS to determine what its plans were. 
CBS informed ABC that it was reviewing the request, but did not 
contemplate granting it in full. ABC then advised the station that 
it was reviewing the rate request. This type of relationship approxi- 
mates an understanding or agreement on prices between two competi- 
tors, and raises antitrust and public-interest questions. 

In markets where ABC has a primary affiliate of its own, the net- 
work has generally followed the policy of setting the station’s rate 
below that of the CBS and NBC affiliates. In most of these markets, 
the effective or delivered circulation of the ABC affiliate is below that 
of the other network affiliates. A lower rate is, therefore, requird in 
order for the ABC network to be competitive on a “cost per thousand” 
basis. Since the ABC policy is generally to remain below the level of 
CBS and NBC, ABC has waited for the other two networks to take 
the initiative in rate increases. The rate differential of ABC has been 
adopted for competitive business reasons. There can be no objection 
to the ABC practice of allowing CBS and NBC to take the leadership 
in the rate area, provided that each network acts independently in 
establishing the rates of its own affiliates. This important proviso, 
however, has not always been followed. 

In a sufficient number of cases to make it appear to be a matter of 
company policy, ABC has checked with CBS and/or NBC to ascer- 
tain their future plans with respect to their affiliates in 3- or 4-station 
markets. This information has been desired so that ABC could act on 
its affiliates’ requests for rate increases with a knowledge of the pres- 
ent and future rates of the competing stations. The consultations 
have enabled ABC to set its rates with the assurance that they would 
remain in the desired relationship to those of CBS and NBC. In all 
of the instances in question, the other networks have provided the 
information requested of them. 

The staff has no evidence that CBS and NBC have consulted with 
each other in this matter, or that either network has altered its own 
rate policy as a result of the consultations with ABC. This practice 
is, nevertheless, open to serious question under the antitrust laws. In 
a competitive market, business firms do not normally supply their 
competitors with information concerning their future price plans. 
On the contrary, this is the type of information that would normally 
be guarded jealously. By providing this information to ABC, CBS, 
and NBC have made it easier for ABC to pursue its course as the 
“price follower” in the industry. The advance information has re- 
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duced the likelihood that ABC would undertake rate actions on its 
own initiative. 

It is reasonable to assume that the other networks are familiar with 
the rate policy of ABC, and that they have furthered this policy in 
their own business interests. Why NBC and CBS have done so can 
only be conjectured, but there are at least two possible reasons: (1) 
their cooperation has facilitated the conduct of ABC’s rate-differen- 
tial policy, and this policy may serve the interests of the other net- 
works in the competition for national-advertising business by appear- 
ing to stamp ABC as a qualitatively inferior network; (2) their coop- 
eration has reduced the likelihood that ABC might take rate actions 
that would deprive CBS or NBC of the rate initiative or require them 
to adjust their own rates correspondingly. 

It is not suggested here that the practice as described is a major 
problem in the rate area, or in the general area of internetwork 
competition. However, in view of the long history of judicial deci- 
sions outlawing agreements or understandings, explicit or tacit, which 
restrain price competition, it cannot be disregarded. 


D. SUMMARY 


There is no specific Commission rule with respect to rate competi- 
tion among the networks, but the relevant portions of the antitrust 
laws are applicable to network operations in this area. The CBS 
and NBC networks compete freely with each other with respect to 
the establishment of network rates. No evidence has been found of 
any understanding or agreement between the networks that would 
interfere with or restrain this competition. The ABC network com- 
petes with CBS and NBC through a policy of differential rates. 
ABC has sometimes engaged in the practice of consulting with the 
other networks with respect to their rate plans prior to taking action 
on the network rates of its own affiliates. The other networks have 
cooperated in providing the desired information. This practice 
among the three networks is not compatible with the Commission 
objective of preserving free and open competition and raises ques- 
tions under the antitrust laws. 


VILLI. RecomMenpDATIONS 


While the station rates set by the networks have been based, for 
the most part, on objective criteria, the networks have sometimes 
acted in a manner contrary to the public interest in their rate activi- 
ties. Thus, the networks have attempted on occasions (a) to per- 
suade affiliates to accept network programs that they would not other- 
wise be disposed to carry by conditioning rate increases on station 
clearances; () to influence affiliated stations to set their nonnetwork 
rates at levels that would provide less competition to the network; 
and (c) to exchange rate information on a basis that limits the rate 
competition between ABC and the other two networks. 


A. ABOLITION OF RATESETTING BY THE NETWORKS 


In the light of the above findings, a case could be developed for 
denying to the networks the right to fix the network rate of affiliated 
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stations. Each station would then be free to establish its rate for 
network programs on the basis of its own judgment of the value of 
the station to network advertisers. This action would also eliminate 
the possibility that abuses of the type described above would occur in 
the future. The network would be in the position of a national- 
station representative, which sells the time of its stations to national 
advertisers but does not determine the rate that the station shall 
charge for such sales, 

It has been seen, however, that some centralized control over station 
rates is probably necessary if a group of stations is to be sold in a 
combined purchase to network advertisers. Problems of overlap- 
ping circulation, and the adverse effect of one station’s arbitrary rate 
upon the salability of other’s stations, would seem to preclude a sys- 
tem under which each station fixes its own network rate. If it is 
accepted that network rate-setting must be retained as a necessary 
feature of the networking operation, then some means must be found 
of insuring that it is exercised only in a manner consistent with the 
public interest. 

B. COMMISSION SUPERVISION OF RATES 


At the other extreme from the abolition of the network’s right to 
establish station rates would be a system requiring Commission ap- 
proval of all network rate changes. This recommendation would re- 
quire the Commission to determine the appropriate level of network 
rates. It would convert networking into a public utility in its most 
essential respect. Such an approach would be fundamentally incom- 

atible with a competitive system of broadcasting, and it should not 
fe contemplated unless no alternative means can be found of safe- 
guarding the public interest in this area. 


C. PUBLICITY WITH RESPECT TO NETWORK RATE PROCEDURES 


There is an alternative to these two recommendations which, while 
less than ideal, holds some prospect of achieving the principal ob- 
jectives of public policy. This intermediate approach consists of 
three elements: 

(a) The networks would be required to publish currently for 
each affiliate the data on circulation used for ratemaking_ pur- 
poses, as well as to publish the basis on which these data were 
derived, including the counties credited to the station; 

(5) the networks would be required to publish currently the 
formula and procedures used for rate purposes ; 

(c) the networks would be required to publish all changes in 
the rates of affiliated stations on or prior to the date at which 
they become effective. 

Under this proposal, the networks would retain in full their pres- 
ent contractual rights to establish the rates of affiliated stations for 
the sale of time periods on the network. There would be no review 
by the Commission of the reasonableness of individual or group 
rates, either in terms of the circulation data used for each station, the 
network’s rate formula, or the specific rates established for individual 
affiliates. The chief advantage of the proposal would be in giving 
maximum publicity to the network’s procedure in ratemaking. It 
would be hoped that in this fashion the leverage gained by the net- 





446 NETWORK BROADCASTING 


work through the setting of rates would be reduced. Each affiliate 
would know what the appropriate rate for its station would be under 
the network’s procedure. It would also be able to determine whether 
other stations were being priced in a manner consistent with the pub- 
licized procedure. With this publicity given to their rate proceed- 
ings, it might be expected that the networks would have less oppor- 
tunity to exact concessions from the stations—in the form of im- 
proved clearances, higher national spot rates, ete.—as a condition of 
a network rate increase. 

Under this recommendation, the networks would still be able to 
depart from the rate formula in particular instances, or for a group 
of affiliates, should they choose to do so. For example, a network 
could postpone a series of rate increases indicated by its formula if, 
in its judgment, the national advertising market or the rate struc. 
ture of competing networks would not justify increases at that time. 
Presumably, however, the network would have to account to its af- 
filiates for such departures from the indicated rate structure, In 
view of the key position of the networks in the setting of station 
rates for network time sales, this would seem to be highly reasonable, 

If this proposal were accepted, the question would remain whether 
the Commission should be available as a court of appeal in the event 
that an affiliate or group of affiliates felt that a network had acted 
arbitrarily or against the public interest in its rate decisions. The 
proposal outlined above is aimed essentially at establishing a system 
which would be self-regulatory without any Commission interven- 
tion. It would be desirable, if possible, to avoid involving the Com- 
mission in the review of partic ular rate actions, except in cases where 
a possible infraction of Commission rules was involved. 


D. ADDITIONAL COMMISSION RULES 


The foregoing proposals are designed to prevent the recurrence 
of some of the abuses that have been observed in the past. It would 
also be desirable, in the furtherance of this objective, to make the 
Commission’s rules in this area more explicit and more complete. 
Two rule changes should be considered in this seepect 

(1) At present there is a rule which prohibits a station licensee 
from entering into a contract or agreement with a network that 
interferes with its ability to set its own rate for nonnetwork sales. 
Consideration should be given to broadening this rule to prohibit 
any network from influencing, or attempting to influence, the rate 
set by a station for nonnetwork sales. The present rule is based 
on the existence of a contract or agreement between the station 
and the network; the proposed rule would be directed against all 
network attempts to influence the level of nonnetwork rates, 
whether or not they took the form of a contract or agreement with 
a particular station. It would embrace such actions as the delib- 
erate use of the rates of network owned and operated stations as a 
means of influencing the rates established by the stations them- 
selves, 

(2) Consideration should be given to the adoption of a rule 
which would prohibit any understanding or agreement between 
a network anil a station which related rate increases to the ac- 
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ceptance or rejection of netw ork programs offered to the station. 
There is at present no Commission rule directed specifically to 
this form of interference with, or abdication of, the program- 
ing responsibilities of the station licensee. 


E. ENFORCEMENT OF EXISTING RULES 


The foregoing recommendations are concerned with the desirability 
of new Commission rules with respect to network rate operations. 
Evidence has been found which indicates the possibility of infrac- 
tions of existing Commission rules (3,658 (a) and 3.658 (h)). The 
Network Study Staff is not constituted to pursue the investigations 
necessary to make an official finding as to whether or not infractions 
have taken place in the cases noted or in similar cases. These cases 
should be referred for appropriate action to the Commission. 

The networks have also engaged in practices that raise the pos- 
sibility of violations of the antitrust laws. Again, the Network 
Study Staff is not in a position to make definite findings, affirma- 
tively or negatively, in this regard. The evidence in question should 


be referred to the Department of Justice for such action as may be 
appropriate. 


F, SUMMARY RECOMMENDATIONS OF THE NETWORK STUDY STAFF 


Having considered the various alternative proposals outlined here- 
in, the Network Study Staff recommends : 

(a) That a rule be adopted requiring the networks to publish 
currently their ratemaking procedures, including the circulation 
credited to each affiliate, the formula used for rate ourposes, and 
all changes made in the network rates of individual affiliates. 

(6) That the Commission watch the development of the rate 
situation closely and continuously, but assume no responsibility 
for reviewing individual or general network rate decisions at 
this time. 

(c) That new rules be adopted, or current rules expanded, to 
prohibit any attempt by a network organization to influence the 
nonnet work rates of affiliated stations, and any attempt by a net- 
work to use rates to influence station decisions with respect to 
program clearances. 

That the evidence with respect to possible infractions of 
Commission rules 3.658 (a) and 3.658 (h) be referred to the Com- 
mission for appropriate action. 

(e) That the evidence with respect to possible violations of the 
antitrust laws be referred to the Department. of Justice for ap- 
propriate action. 








CHAPTER 8 


NETWORK PRACTICES: COMPENSATION 
ARRANGEMENTS 


I. LyrropuctTIon 


The preceding chapter dealt with the station rates established by 
the networks for network time sales. An affiliate’s network rate 
is one of the elements that determines the amount of compensation 
payable to the station for carrying network commercial programs. 
This chapter is concerned with the other elements of the compensa- 
tion arrangements, and particularly with the compensation formulas 
used for network payments to stations. 

The Commission’s chain broadcasting rules are silent with respect 
to the compensation aspect of network-station relations. This com- 
ports with the philosophy of the Communications Act, which leaves 
to competition the determination of rates and prices for broadcast- 
ing services. However, compensation arrangements which restrain 
competition in a manner contrary to the public interest are within the 
regulatory jurisdiction of the Commission. 

Attention was given to network policies in the compensation of 
stations during the recent hearings of the Senate Interstate and For- 
eign Commerce Committee and of the Antitrust Subcommittee of the 
House Committee on the Judiciary. The House committee, in its 
report, observed that there were: 


* * * numerous instances of nonuniform provisions for sta- 


tion percentage of compensation for network broadcasts. 
The committee recommended that— 


* * * the Commission study the terins of affiliation agree- 
ments on file with it for the purpose of currently apprising 
itself as to whether any of those terms are inconsistent with 
the public interest. The committee is also of the opinion that 
the Commission should consider the advisability of making 
these affiliation contracts public.’ 


The possibility of discrimination in the arrangements between the 
networks and their various affiliates has also been raised in the staff 
report prepared for the Senate Committee on Interstate and Foreign 
Commerce.’ 

Several policy issues with respect to the compensation arrange- 
ments between networks and their affiliates will be considered: First, 
whether the networks, through their strong bargaining position in 


+Report of the Antitrust Subcommittee of the Committee on the Judiciary, House of 
Representatives, 85th Cong., Ist sess., on The Television Broadcasting Industry (1957), 
p. 141. 

*Staff report prepared for the Committee on Interstate and Foreign Commerce, U. 8S. 
Senate, 85th Cong., 1st sess., on The Television Inquiry, Television Network Practices 
(1957), pp. 95-96. 
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some markets or for other reasons, have made compensation arrange- 
ments which result in their retention of an unreasonably large share 
of the revenue from network time sales; second, whether the net- 
works are arbitrary or discriminatory in the treatment of different 
affiliates with respect to compensation; and third, whether compen- 
sation arrangements are used by the networks to effectuate pogram 
clearances in a manner consistent with the public interest. The 
last two issues are closely interrelated and will be studied and eval- 
uated jointly. 


Il. Nerworx Compensation Practices 


In order to arrive at informed judgments on these issues, a de- 
tailed description of network compensation practices is required. 


A. GENERAL ASPECTS 


Network-station compensation arrangements, in the main, were de- 
veloped in radio broadcasting and applied subsequently to television. 
The principal elements of these arr angements are as follows: 

(a) At the time of affiliation, or on renewal of affiliation, the 
compensation arrangements are established and incorporated in 
the affiliation contract ; 

(6) Astation receives a specified share of the gross time billings 
payable by advertisers or of its card rate for each commercial net- 
work program broadcast by the station, in accordance with a for- 
mula set forth in the affiliation contract ; 

(c) There is generally a waiver of compensation by the station 
for a specified number of commercial broadcasting hours, called 
“free hours,” also set forth in the compensation formula ; 

(dq) The network generally assumes the direct cost of delivering 
its programs to each affiliate by the program transmission facilities 
of A. T. & T. or by recordings; 

(e) The network offers live sustaining programs at no direct 
charge to affiliates, and recorded sustaining programs at a specified 
price ; 

(f) Networks and stations share the music license fees payable 
to the American Society of Composers, Authors, and Publishers 
(ASCAP) and to Broadcast Music, Inc. (BMI). 

In the specific combination of these various elements, there are dif- 
ferences both within and among networks. 


1. NBC standard compensation formula 


NBC has two general types of compensation arrangements in its affil- 
iation contracts—an “effective hour” formula and an “equivalent hour” 
formula. The essential difference between the two formulas turns on 
the treatment of time periods of less than an hour. All networks fol- 
low the practice of charging the advertiser a higher than proportionate 
rate for time periods of less than an hour. An advertiser sponsoring a 
half-hour program, for example, is billed by the network at 60 percent 
rather than 50 percent of the station’s hourly rate. A 15-minute pro- 
gram is billed at 40 percent rather than 25 percent of the hourly rate. 





ea 2ddition, the networks pay a fee to SESAC, the European counterpart of ASCAP 
and BMI. 
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As a result, the station’s average hourly rate is in practice higher than 
its nominal hourly rate.* 

The effective-hour formula of NBC takes into account the fact that 
time periods of less than an hour are charged to the advertiser at a 
higher-than-proportionate rate. Compensation to the station is based 
on the average or effective hourly rate, which, as has been seen, is 
higher than the nominal hourly rate. By convrast, under the equiva- 
lent-hour formula, the station is compensated on the basis of the num- 
ber of clock hours of commercial traffic that it carries, with each pro- 
gram unit of less than an hour treated as its fractional proportion of 
an hour. The nominal hourly rate—as set forth in the network’s rate 

card—rather than the average effective hourly rate is the basis of 
compensation to the station. 

Under both the effective-hour and equivalent-hour formulas, the 
standard arrangement provides for a waiver of compensation by the 
station on 24 hours of commercial traffic each month, with the station 
compensated at a rate of 3314 percent after allowance for the waiver 
or “free-hour” deduction. NBC has explained the purpose of this 
waiver, as follows: 

This waiver, together with the other aspects of the division 
of the network time sales dollar, is the affiliate’s contribution 
to the costs of network operation, including the provision of 
NBC sustaining programs and interconnections.° 


In those cases where a station provides its own interconnection facili- 
ties, or contracts directly with A. T. & T., or is noninterconnected, or 
is a primary affiliate of another network, the compensation arrange- 
ments generally provide for payment from the first hour, with no 
waiver of compensation on an initial number of hours. 

In broad outline, the two NBC compensation arrangements work 
as follows: In the effective-hour arrangement, the gross billings actu- 
ally charged to network advertisers are first determined. The 24 free 
hours are then deducted. This is done by multiplying the average or 
effective class A hourly rate by 24.° This sum is subtracted from the 
gross billings. The remainder is multiplied by 331% percent to arrive 
at the compensation payable to the station. 

In the equivalent-hour arrangement, the station’s clock hours of 
class A, B, C,and D times are translated into class A equivalent hours.’ 
These class A equivalent hours are multiplied by 3314 percent of the 
station’s class A hourly rate to provide the “gross compensation” of 
the station. From this gross compensation are deducted the 24 free 
hours, valued at 3314 percent of the class A hourly rate. After the 
free-hour deduction is taken, the remainder is the sum paid to the 
station. 


‘This ean be illustrated by a simple example: A station with a class A network hourly 
rate of $100 is ordered in class A time for fifty 1-hour programs, and for 50 half-hour pro- 
grams. The charge to the advertiser is $100 for each hour and $60 (60 percent of the 
hourly rate) for each %-hour program, or a total of $8,000. The station’s average hourly 
rate is, therefore, $106.67 ($8,000 divided by 75 hours). 

°> This explanation was made in response to a questionnaire of the Committee on Inter- 
state and Foreign Commerce, U. S. Senate, 

® The average class A hourly rate is calculated by adding up the number of class A hours 

treating a 30-minute program as 50 percent of an hour) and dividing this sum into the 
gross billings of class A time. The quotient is a rate higher than the nominal class A 
hourly rate. 

7 In this conversion class A hours are credited at 100 percent ; class B hours at 75 percent; 
class C hours at 50 perernt: and class D hours at 40 percent. These are the same propor- 
tions that class B, C, and D rates bear to class A rates as specified in the network rate card. 
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Before arriving at the station’s actual compensation, other deduc- 
tions are taken by NBC. These regularly include the music fees,* and 
may also inc lude the station’s share of allowances to advertisers for 
transmission or other technical difficulties, or for program preemp- 
tions. In addition, most basic NBC affiliates and several optional 
affiliates have a provision in their contracts whereby the number of 
waived hours is reduced by 0.3 percent for each hour of NBC spon- 
sored programs carried by the station in excess of 174 hours per month. 
This is the so-called incentive compensation plan discussed further 
below. In cases where the plan applies, the station is credited with the 
reduced waiver of free hours in calculating the amount finally due to it. 


2. OBS standard compensation formula 


The CBS standard formula for compensating stations is 30 percent 
of gross time billings less a “150 percent converted-hour deduction” 
caleulated —w eekly. The 150 percent converted-hour deduction 
amounts, in effect, to 5 free hours a week, or an average of 21.7 
free hours a month. It can be compared with the NBC effective-hour 
formula as follows: The standard CBS compensation formula is 50 
percent of gross billings, after waiver of 21.7 free hours monthly; 
the standard NBC compensation formula (effeetive hour) 1s 3314 per- 
cent of gross billings, after waiver of 24 free hours monthly. 

Under the standard compensation formula, CBS first caleulates the 
gross billings charged to the advertiser. This figure is then multi- 
plied by 30 percent to obtain the gross compensation of the station. 
The converted-hour deduction (or free-hour waiver) is calculated by 
adding up the clock hours of class A, B, C, and D time and con- 
verting them to class A hours. The number of converted hours is 
divided into the gross billings to arrive at a converted hourly \rate, 
which is higher than the nominal class A hourly rate. The converted 
hourly rate is multiplied by 150 percent, to obtain the weekly con- 

verted-hour deduction. The sum payable to the station is 30 percent 
of the weekly gross billings less this converted-hour deduction. 


ABC standard compensation formula 


The ABC standard compensation formula is generally similar to 
the CBS formula and to the NBC effective-hour formula. Under 
the ABC arrangement, 22 free hours monthly are waived, after which 
the station is compensated at the rate of 30 percent. 

The mechanics of the ABC method work briefly as follows. A 
station converts commercial program minutes of class A, B, C, and 
D time into “unit hours” (i. e., class A clock hours). This conversion 
is similar to the CBS and NBC equivalent hour arrangements. The 
total unit hours are then divided into the gross billings charged to 
the advertiser and an average network rate per unit hour is obtained. 
This average rate is higher than the nominal class A hourly rate. 
From the total unit hours of commercial programs carried by the 
affiliate are deducted the 22 hours. The remaining number of com- 
mercial unit hours are multiplied by 30 percent of the average net- 
work rate to arrive at the compensation payable to the station... The 





*The ASCAP fee payabl by each affiliate is 2.50 percent and the BMI fee 1.09 percent 
of the net amount of network receipts on time sales. 

*In this calculation, class B hours are treated as 75 percent of class A hours, class C 
hours at 50 percent of class A hours, and class D hours at 37% percent of class A hours. 
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customary music fee deductions are then taken, and any other re- 
quired deductions, before the final settlement with the station is 
determined. 


4. Comparison of network standard formulas 


Aside from differences in the standard compensation formulas used 
by the networks, the actual payments made to affiliates are affected by 
several factors, principally the station’s network rate and the volume 
and composition of network traffic. One network may have a lower 
compensation formula than another, but if its volume of commercial 
traffic is greater, or if its level of network rates is higher, its affiliates 
may actually receive more dollars per month than the affiliates of 
another network. However, in order to illustrate the application of 
the compensation formulas used by each network, a hypothetical 
example will be used in which differences in the level of network 
rates and in the volume and composition of commercial traffic are 
not taken into account.’° 

In the simplified example, it is assumed that a station has a class A 
hourly rate of $1,000 and that its commercial traffic is distributed as 
follows: 


40 class A hours 
40 class A half hours 
40 class C hours 
40 class C half hours 


The calculations by each network to determine the compensation 
payable to the station are shown below: 
NBC 

1. Effective hour basis: 

(a) Actual gross billings: 





IE Te IE 8 > hel sh nts nemesis wicammttnaninds $40, 000 
SE Ra Is Fg ecteneeeccitnpetcl-emenehdiinmiasaied 24, 000 
SOOM: DRI anne to cated amere eennerntieee 64, 000 
Si Gives tee. oi Ol ole oni 20, 000 
46. claed © alt hoaree 22 se uk bd 12, 000 
Obl nett Sia VS LL SU Be 96, 000 
(6) Clock hours: 
SO; cleme A. oaeeiieas chil el as oat ol ee, 40 
40 clean dt: half dhowee. sali OEY cc BE lewis 20 
(lees! A chowrenaiict siseutin suscous.oe bee ik 60 
0 Mass houres io edi usliisedvid_ si oles oes 20 
40 Gets © half: hewrs.. enseeiucde sauod. dicuclslsi«s 10 
tent So foot OF ud Balle tho ere eed tun 90 
10 ASCAP and BMI and other deductions are omitted, as well as the special compensa- 
tion arrangements in connection with participating programs and the NBC incentive- 


compensation plan. 
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(c) Average class A hourly rate: 


$64,000 
a =$1,067 
(d@) Free hour deduction : 
SERGI GT oe ieee $25, 610 
$06,000—-€25.610 .. 2.204 le aa 70, 390 
(e) Compensation payable: 
38% percent X $7000... ise $23, 463 


2. Equivalent hourly basis: 
(a) Number of equivalent hours of class A time: 90 hours. (See 
1 () above.) 


(b) Gross compensation : 


90 X $1,000 X 3314 percent___--_--_.-------.-----. $30, 000 
(c) Free hour deduction: 
24 X $1,000 X 3314 percent_....-.-.---------------- $8, 000 
(d) Compensation payable: 
$90,000 — 96000. nccsin oinnsoreceoneietiiereseen $29, 000 
CBS 


1. Total converted hours: 90. (See 1 (6) above.) 
2. Gross billings: $96,000. (See 1 (a) above.) 
3. Converted hourly rate: 


96,000 
900,000 $1,067 
4. Gross compensation : 
80 percent X BIG D0... ..nn.cnnccnnterranesaeia $28,800 
5. Free hour deduction : 
150! teste KEL ONT Oe a ee ee $1,600 


CBS deduction is on weekly basis; converted to a 30-day month, the 
deduction may be computed at— 


#13% $4,000. ii is0t Dus cboses edt ol woud see $6,880 
6. Compensation payable: 
ORG000 OB ROO secincis-ii- baal dinhiesiedinaiealentn $21, 920 
ABC 


1. Unit hours: 90. (See 1 (0) above.) 
2. Average network rate: 
$96,000 _ 
50 $1,067 
(See 3 (c) above.) 
8. Free hour deduction: 
In To nnccsceinsnsdininiitnianninntentig etaan aeeemeaaan eee 68 unit hours 
4. Compensation payable: 


60 hours X $1,067 X 30 percent__-..-..------------ $21, 767 
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Based on the above calculations, it would appear that the NBC ef- 
fective-hour formula would provide the largest compensation to the 
station. The NBC equivalent-hour formula and the CBS and ABC 
formulas provide approximately the same compensation to the station. 
It must be emphasized, however, that the foregoing is a hypothetical 
example used only to illustrate the operation of the several compensa- 
tion methods employed by the networks. As has been indicated, the 


actual compensation paid to an affiliate depends also on a number of 
other factors. 


Lil. Is roe Network SHARE UNREASONABLY LARGE ¢ 


The first policy issue considered is whether the networks retain ‘an 
unreasonably large share of the receipts from network time sales. » As 
the issue is often’ posed, the division between network and affiliate is 
described as a 70-30 percent split; and the 30-percent share received by 
the station from network time sales is contrasted with the 70 percent 
which it allegedly retains from the sale of time to national spot ad- 
vertisers. Implicit in the issue is the view that a network, because of 
its strong bargaining power in the contractual relationship with many 
individual affiliates, is able to retain an unreasonably large share to 
the detriment of the affiliate. 

[his question will be examined from two aspects: the net shares ac 
cruing to networks and stations; and the general profitability levels 
of networks and of stations. 


A. NETWORK-STATION SHARES 


Under any of the formulas used by the networks to determine com- 
pensation payable to affiliates, the networks do not retain the difference 
between the gross time billings to the advertiser and the share going to 
the stations. The first deduction made from the gross time billings is 
the discount to the advertiser. Each network allows sponsors a vari- 
ety of discounts and allowances. In, the case of CBS and NBC, these 
discounts may reach a maximum of 25 percent of the total time 
charges; the average is probably closer to 15 percent. In the case of 
ABC, maximum discounts are substantially higher. In any event, 
the discounts are borne by the network and not ‘the station, and they 
must be deducted in order to ascertain the net amount retained by the 
network. 

The second deduction is the standard 15 percent commission payable 
to the advertising agency which purchases network time on behalf of 
the advertiser. This commission is paid on the time billings, after dis- 
counts have been taken. Again, this deduction is made from the 
network share, and not the station share. In combination, the dis- 
counts and commissions paid. by the network are likely to amount to 
30 percent or more of gross time billings. ‘The share retained by the 
network is therefore likely to be about 40 percent of the gross time 
billings in comparison with the average compensation paid to the sta- 
tion of 30 percent or less of gross billings. 


11No account is taken of the NBC incentive-compensation plan, under which there is a 
reduction of free hours if the station carries more than 174 hours of network commercial 


programs per month. This would tend to increase the station compensation under the two 
NBC formulas. 
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Account should also be taken, in making this comparison, of the 
costs incurred by the network and the station in connection with net- 
work programs. Stations have some direct costs (promotional, etc.) 
in connection with network programs, and a portien of the station’s 
overhead costs must also be attributed to the networking operation. 
On the other hand, the direct and overhead costs ineurred by the net- 
work are more substantial than those incurred by the stations, both 
absolutely and relative to net revenues retained from time sales. One 
major item of network cost is that of delivering the program to affili- 
ated stations. The great majority of stations are interconnected by 
the coaxial cable or radio relay facilities of the A. T. & T., and the 
payment for this service is made by the networks. In 1956, the pay- 
ment by each television network to A. T. & T. was as follows: NBC, 
$15.9 million; CBS, $13.5 million; and ABC, $5.9 million.* Addi- 
tional charges are incurred by the networks in the distribution of tele- 
vision recordings to stations." 

The programing function of the network, and the costs incurred 
therein, must also be taken into account. Networks provide affiliates 
with live sustaining programs at nocharge. In addition, the networks 
have had substantial losses on their commercial program service. A 
major reason which impels the networks to continue in the program- 
ing field despite these losses is the conviction that this activity serves 
to enhance substantially the value of the time sales as well as the net- 
work’s general competitive position. The network program activity 
may result in increased sales of network time, and therefore addi- 
tional revenues to the affiliates and to the network. 

Some indication of the importance of these various costs can be 
gathered from the estimates prepared by the networks, both for in- 
ternal administrative purposes and in response to questionnaires. The 
data supplied by one of the networks for the period covering January 
i-March 31, 1956, provides an example. The breakdown of the gross 
time sales dollar for the network was as follows: 


Percent of 
gross sales 





Tce rite INT I siren os os Senate tinh * 32.6 
A. T. & T. interconnection and network recording costs_____-_ 6.5 
Stati componsstion uw Le ee ee oe 27.7 
Network retention, before allocation of network overhead... 33. 2 

SEIT sha: ET6 s-cksniessienins eae eaainbiinieabareniiaennailintenen akedianeica tek ee 100. 0 


On the above basis, the share of gross time sales going to the network 
(after deduction of A. T. & T. and TVR costs) was somewhat greater 
than that paid to stations, 33.2 percent as compared to 27.7 percent. 
However, after allowance for network overhead, the network reten- 
tion of gross time sales (before Federal income tax) amounted to 16 
percent. Also, these figures do not reflect the network’s losses in its 
commercial programing activities, which serve to offset somewhat the 
net return on time sales. For the particular network in question, its 
ratio of broadcast income (before Federal income taxes) to broadcast 
revenues for the full year 1956 was significantly below 16 percent. 


“It has been pointed out that the waiver of free hours is supposed to represent the 
station’s contribution to interconnection and other networking costs. However, the free- 
hour waiver has already been taken into account inasmuch as the net percentage retained 
by the station has been estimated after allowance for the waiver. 


% On the average, the television recording or kinescope costs amount to slightly over 1 
percent of gross sales. 
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It is not possible to provide a comparable breakdown of station 
costs (direct and overhead) in connection with network programs, 
As reported to the Commission, the station’s costs apply to all phases 
of its operation, and without a separate study the share attributable 
to the network operation as such cannot be ascertained. It is evident, 
however, that the gross comparisen of the station’s 30-percent share 
with the 70-percent share of the network does not accurately portray 
the revenue and cost situation of the two parties. 

With respect to the comparison of station retention from network 
and national spot sales, for a particular time period a station is Jikely 
to receive more from the sale of its time to a national spot advertiser 
than from the sale to a network advertiser. The actual difference, how- 
ever, is less marked than is commonly assumed. The costs to the 
station in national spot sales include. not only advertising agency 
commissions and station representative fees (in combination averaging 
25-30 percent of gross time sales), but also discounts and allowances 
to advertisers. Moreover, that station’s hourly rate for national spot 
sales may be less than for network sales. This obviously decreases the 
net dollars received by the station from national spot sales. 

In addition, there are other, more complex, factors which must be 
weighed. A station, in assessing the relative compensation from the 
two types of sales, considers that its ability to sell commercial an- 
nouncements and nonnetwork program time periods is enhanced by 
the availability of popular network programs. An affiliate tends to 
consider not only the revenue obtained from the network sale, but 
also the revenue obtained from the sale to national and local adver- 
tisers of the announcement time periods adjacent to the network pro- 
gram. The relevant comparison of a sale of a 30-minute program unit 
either to a network or to a spot advertiser is the compensation derived 
from the sale of the program and of the announcement adjacencies 
combined. More generally, a paver structure of popular network 
programs may make it possible for the station to obtain higher 
revenues on its nonnetwork sales, through both higher rates and the 
availability of more attractive program adjacencies. 

The cost side of the picture must also be considered. Normally, a 
station has fewer direct costs associated with a network time sale than 
with a comparable national-spot. Also, to the extent that the station 
supplies the program fare in its national-spot sales, this involves a risk 
with respect to the recovery of program costs. The station is relieved 
of this risk in connection with network sales. 


B. RELATIVE NETWORK AND STATION PROFITABILITY 


Another way of considering the effect upon networks and stations 
of the present compensation arrangements is to measure the relative 
profitability of the two groups. It should be recognized that this 
cannot establish definitely the reasonableness or unreasonableness of 
the sharing arrangements. In the case of a station, for example, sales 
to network advertisers are in many respects a joimt product with sales 
to national, regional, and local advertisers and it 1s difficult, if not 
impossible, to assess in economic terms the relative profitability of the 
network-time sale as such. Similarly, the networking operation can- 
not. be considered in isolation since it tends to be part of a package in 
which it enhances, or is enhanced by, the value of other company in- 
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terests. For example, there is good reason to consider networks and 
their owned and operated stations in combination as a single economic 
unit since the interrelationship between the two is so marked with 
respect both to costs and to revenues. While, therefore, the relative 
profitability of networks and stations cannot measure the fairness of 
the compensation arrangements, the comparison is broadly relevant 
since the network operation is clearly a major element in the aggregate 
profit situation of both parties. 

From financial data supplied to the Commission, it is clear that the 
larger TV stations (such as those in the top 50 markets) have been 
considerably more profitable than the CBS and NBC networks, or 
than the networks and their owned stations combined. For example, 
20 CBS and NBC affiliates in the,top 50 markets * were on the average 
more than three times as profitable ® as the average of the CBS and 
NBC networks during the period 1952-56 as a whole. The same 
group of affiliates had average profits that were about twice as large 
as the average of the two networks and their owned and operated 
stations. Moreover, these figures tend to understate the extent of the 
difference. In years earlier than 1952, networks were reporting an- 
nual losses whereas the larger stations generally were operating at a 
profit. Also, investment in depreciated tangible broadcast property 
is a better base for measuring profitability in the case of a station 
than of a network, since assets other than tangible broadcast property 
are relatively more substantial for a network than for a station. 


C. CONCLUSION 


The issue under discussion is whether the overall station share of 
network-time sales is unreasonably small. The available data do not 
support such a finding. This conclusion cannot be interpreted as a 
positive finding that the present compensation arrangements are 
reasonable, either in the aggregate or with respect to specific affiliates. 
The purpose of the analysis was not to determine the most desirable or 
reasonable financial division of network-time sales as between a net- 
work and its affiliates. This determination is not within the purview 
of the Network Study Staff, and nothing which has been said here 
could provide the basis for such a determination. The purpose of 
the analysis, rather, was to ascertain whether CBS or NBC, in par- 
ticular, have had compensation arrangements which provide their 
affiliates with an unreasonably small share of network-time sales. 
Such evidence as is available does not indicate that this is the case. 


IV. Do Nerworks Discriminate AMonGc AFFILIATES IN COMPENSATION 
ARRANGEMENTS ? 


In treating the issue of whether networks discriminate unreasonably 
among their affiliates in compensation arrangements, the different 
compensation terms which exist within each network and the bases 
thereof will be described. 


4 A sample of 20 stations was selected from among the basic affiliates of the 2 networks 
that have been on the air since 1952. 

% Profitability is measured as the ratio of broadcast income (before Federal income 
taxes) to investment in tangible depreciated broadcast property. 
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A. DIFFERENCES WITHIN CBS 


Lilustrative. of the considerable variety of compensation terms 
within each network is the CBS pattern. The data, obtained from 
the network as of the spring of 1956, are presented separately with 
respect to basic affiliates and all other affiliates.’ 


1. Basics 


The CBS standard compensation formula includes the 150 percent 
converted hour deduction and a 30 percent rate of compensation. 
Only 18, or approximately 40 percent of the basic affiliates had this 
standard arrangement. Another 19 of the basics had no free hour 
deduction. There was little uniformity in the specific percentage 
rate of compensation of these affiliates, as shown below: 














T 
Number of Rate of compensation for commer- || Number of Rate of compensation for commer. 

basic stations cial hours carried basic stations cia) hours carried 
1 station - 30 percent from the Ist hour. | 1 station. - - - 10 percent for 1 to 10 hours. 
1 station_ 40 percent from the Ist hour. i] 3244 percent for over 10 hours, 
1 station _ - 24 percent for 29 hours or less. | 1 station __. 30 percent for 1 to 5 hours. 

| 25.8 percent for 35 hours or less. | 3314 percent for 6 to 15 hours. 

27.1 percent for 40 hours or less. | | 35 percent for over 15 hours. 

| 30 percent for over 40 hours. | 3 stations......| 10 percent for 1 to 5 hours. 


1 station. _- 20 percent for 6 to 10 hours. 


3744 percent for over 10 hours. 
10 percent for 1 to 5 hours. 

20 percent for 6 to 10 hours. 
3314 percent for over 10 hours. 


10 percent for 1 to 5 hours, \| 
20 percent for 6 to 10 hours. 

30 percent for 11 to 15 hours. 
34 percent for 16 to 25 hours. 
36 percent for over 25 hours. 


i] 3 stations__.._- 
1} 
| 


1 station - | 18 percent for 1 to 10 hours, || 2 stations__- 10 percent for 1 to 5 hours. 
3244 percent for over 10 hours. } 20 percent for 6 to 10 hours. 
1 station - 10 percent for 1 to 5 hours. } 30 percent for over 10 hours 
20 percent for 6 to 10 hours. 3 stations .| 10 percent for 1 to 5 hours. 
| 30 percent for 11 to 15 hours. 20 percent for 6 to 10 hours. 


3344 percent for 16 to 25 hours. 1] | 35 percent for over 10 hours. 
35 percent for over 25 hours. | 
| iL 


The remaining basic affiliates fit into no definite pattern, with 
differing numbers of free hours and percentage rates of compensation 
above the free hours. 

All other affiliates 


Among nonbasic CBS affiliates, the standard compensation formula 
was much more predominant. Within the group of basic optional 
affiliates, 23 of the 41 stations studied had the CBS standard com- 
pensation arrangement, and within the supplementary group, 41 of 
the 59 affiliates were compensated by the standard arrangement. An- 
other 13 of the supplementary affiliates had an identical arrangement; 
this required no free hour deduction by the stations in view of the 
fact that CBS was not responsible for providing A. T. & T. intercon- 
nection facilities. The remaining nonbasic affiliates had various, al- 
most individual, arrangements. 


B. DIFFERENCES WITHIN NBC 


NBC, as contrasted with CBS, had more stations with standard 
arrangements among its basic affiliates than among its optional sta- 
tions. .Of the 50 basic affiliates studied, a substantial majority (38) 
had the effective hour formula with 24 free hours and 3314 percent 
‘ate of compensation, Most of the remaining basics had the equiva- 


1%¢ Excluding the network owned and operated stations and EMP affiliates. 
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lent hour formula, with 24 free hours and a compensation rate of 
either 30 percent or 3344 percent. Only 25 percent of the optional 
stations had either the standard “effective Son ” or the standard 
“equivalent hour” arrangements. 

Also, in contrast to C BS, the free hour deduction varied widely 
among NBC optional affiliates. Of those with free hours other than 
94, the differences were as follows: 


Number of Number of | Number of Number of 
free hours stations free houra stations 

Oak hence alk saealads ils nhep rengetnind tay DO Oks SU he 2 
ee ee oe ee Bh ese ninco 1 
OC asain ladedivse sn ken ettcteagmeninagmees TE a recog nn ecienaa ata Ree 1 
eS Alias ih lick ais Rlipiadeg eabibite 6 4S cba a a eee ad 1 
Meee ad 5 tee Git Rel ood Set GBs. cites otek wsdcenniitnes bem biesden 2 
Ot... 1 aiesuten amplicon adore Bi 1 DR cal cteetintied aanbits eeicen deccdd ta beink seas 1 


C. DIFFERENCES WITHIN ABC 


A distinction needs to be drawn between stations affiliated only 
with ABC, and those with multiple network affiliations. In the latter 
case, the station is generally a primary affiliate of CBS or NBC. For 
stations affiliated exclusiv ely with ABC, the standard formula of 22 
free hours and 30 percent rate of compensation was applicable to 
slightly less than half of the cases. For multiple nebeeek affiliates, 
the standard was applied to only two stations. The more common 
arrangements with multiple affiliates called for no free hours and 30 
pere ent compensi ition, or no free hours and 25 percent compensation. 

A variety of arrangements applied to other ABC affiliates. The 
typical variant element was the number of free hours, with each sta- 
tion having almost its unique free hour deduction. 


D. FACTORS INVOLVED IN COMPENSATION ARRANGEMENTS 


It is apparent from the above discussion that there are significant 
variations within each network in the compensation terms provided 
to different affiliates. These differences result from a number of con- 
siderations, one of which is the cost to the network of affiliating with 
the station. 

1, A. 7’. & 7 line cha ges 

The A. T. & T. line charges are a significant cost consideration to 
the networks. A considerable part of the explanation for the varia- 
tions in the number of free hours deducted by the NBC and ABC net- 
works is the use of this device as a partial offset to network intercon- 
nection costs. CBS does not vary the number of free hours to the 
same extent although, like NBC, it has no waiver of free hours in the 
case of stations that provide their own interconnection with the net- 
work. At the time of affiliation, the network can determine the ad- 
ditional A. T. & T. charges to it as a result of interconnecting the sta- 
tion. These charges normally include interexchange channel charges 
(intercity program transmission), as well as local loop and station 
connection costs. The added monthly cost to the network for adding 
a particular affiliate may amount to $5,000 or more. The network 
must then determine whether, under its standard compensation ar- 

rangement, the station will return a sufficient profit to the network 
to make affiliation practicable, or whether some variant of the stand- 
31 
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ard formula must be used to achieve this objective. The NBC policy 
is to vary the free hour requirement for optional stations up to a 
maximum of 50 hours in order to prevent the network from affiliatin 
at a loss. In addition, both NBC and ABC have arrangements wit 
some stations by which these stations make a direct cash payment to 
the networks as an offset to line and other affiliation costs. 

It is pertinent to point out, however, that with respect to the great 
majority of affiliates a network has no precise measure of the inter- 
exchange or intercity transmission cost once the station has begun to 
operate as a regular affiliate.” This follows from the fact that the 
actual pricing of the intercity lines by A. 'T. & T. is not necessarily 
related to the physical routing of the service. Instead, interexchange 
channel charges are based on the airline mileage between the points 
connected and on the amount of time the facilities are used. The 
basic principle in the computations, moreover, is to minimize the 
total airline mileage, and, therefore, the cost to the network. In 
terms of the actual monthly bills rendered to a network by A. T. & T. 
for interexchange service, these reflect, typically, the cost of con- 
necting groups of stations rather than individual stations. Because 
of the scrambling process which takes place, especially as new affiliates 
are added and as the network changes the contractual hours of service 
of the monthly lineup of affiliates, an individual station’s inter- 
exchange line cost to a network, if it could be determined, might be 
quite different from the situation at the time of affiliation." 

Despite these inherent difficulties, one of the networks, for internal 
administrative purposes, has attempted to ascertain individual sta- 
tions’ line costs and profitability to the network. The procedure used 
was as follows: 

(1) The network took the various A. T. & T. intercity, intra- 
city, and connection charges for the basic affiliates as a grou 
during a 3-month period. This total was apportioned to a 
basic station in proportion to its nighttime hourly rate. (That 
is, a station with a rate of $1,000 was charged 50 percent as much 
as a station with a $2,000 rate. ) 

(2) The network then took the map showing the actual routing 
of lines and laid it over the map for the basic network and deter- 
mined in their respective groupings (or legs) the additional non- 
basic stations served and the additional mileage costs. The net- 
work apportioned line costs to these stations only on the basis of 
additional mileage plus their own intracity loop and connection 
charges. The bulk of the costs fell on the basic affiliates, since 
about 75 percent of the network’s gross income is derived from 
these affiliates. 

(5) For all other interconnected stations, the network com- 
puted line charges on a mileage basis, station to station, and 
added the station’s own intracity loop and connection charges. 

(4) The network then made various adjustments to take ac- 
count of (@) payments by advertisers for use of the transcon- 
tinental cable, (4) stations which pay their own line costs directly 
to the A. T. & T., or which are not interconnected; and (c) the 


7 The difficulties in ascertaining the line cost of an individual affiliate are greatest where 
the station is on a main transmission route. A better approximation may be obtained in 
the case of a station located on a “‘leg”’ off the main route. 

1% The other two interconnection costs—i. e., local loops and station connection 
charges—are specified monthly by the A. T. & T. on an individual station basis. However, 
the interexchange charge is by far the largest item. 
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sharing of line charges among networks utilizing the same affili- 

ates. It will be noted that the costs attributable to any individ- 

ual station in the above computations result from the particular 
methods of allocation used. 

The interconnection cost is, of course, only one side of the picture. 
In determining whether or not to affiliate with a station, and in 
adapting the compensation arrangement to reflect the prospective 
profitability of the station to the network, each network must also 
take into account the actual or potential traftic of the station and, 
consequently, its ability to earn revenue for the network. In the study 
referred to above, the network compared the estimated line costs witt 
the actual gross billings of the station during the period in question. 
The comparison showed that a station’s line costs are fixed, to a con 
siderable extent, or at least do not vary in proportion to the sta 
tion’s volume of traffic. As a result, the profitability of a station 
to the network tends to vary directly with the volume of traffic (and 
also with its gross billings). This is apparent im the data for non- 
basic stations where the network attempted to measure actual line 
costs. Thus, one station had gross network-time sales of $100,006 
and allocated line charges of $7,000, or 7 percent of sales; anothe= 
station with gross-time sales of $10,000 had allocated line charges 
of $8,000, or 80 percent of sales. Stated another way, each station 
tends to have a sizable monthly line bill allocable to it, and the station 
must develop sufficient network business to cover such costs by a sufli- 
cient margin to make affiliation profitable to the network. Referring 
again to the above allocation, 14 stations, each with gross network- 
time sales of $50,000 or less during the first quarter of 1956, had an 
average ratio of allocated line charges to time sales of 26 percent. 
The overall network average ratio was approximately 6 percent. 
Moreover, the allocation showed a loss to the network for the quarter 
in respect to 10 of these 14 stations. 

The significance of this cost and revenue relationship to the issue 
under discussion is as follows. Because of the high network traffic 
volume on stations in the larger markets, the network can agree to a 
more favorable compensation arrangement than the standard with 
respect to one or more of these stations and continue to realize a 
favorable profit ratio. With respect to stations in smaller markets, on 
the other hand, the traffic volume may be such that, if the network 
is required to bear the interconnection costs, the standard compen- 
sation arrangement may result in a loss, or a less than normal profit. 
From this point of view, there may be economic justification in com- 
pensation differentials favoring larger stations. In the case of the 
smaller markets, the networks’ compensation arrangements tend to 
reflect, to some extent, the higher relative cost and smaller profit po- 
tential of these stations to the network. Outside of these markets, 
however, it must. be recognized that the variations in the compensation 
arrangements do not reflect systematically the differences among indi- 
vidual stations in their cost, or in their net profitability, to the network. 
Except in the smaller markets, or in the case of stations whose inter- 
connection costs are not borne by the network, it cannot be said that the 
observed variations in compensation arrangements can be explained 
on the basis of observable differences in costs or, what is more relevant, 
in net profitability. 
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2. Multiple ownership 

Other factors play an important, and in some instances a deter- 
mining, role in connection with network-station compensation arrange- 
ments. Compensation is viewed as an element in the whole complex of 
network-station relationships, including rates, “must buy,” option 
time, clearances, and the right of first call. 

In testimony before the Antitrust Subcommittee of the House 
Judiciary Committee, the president of CBS indicated that his network 
had compensation arrangements which differed from the standard, 
He attributed those deviations that were more favorable to stations to 
the fact that the stations involved were, relative to the group of 
affiliates as a whole, in a stronger bargaining position in their dealings 
with the network.”® An important group of stations with this more 
favorable bargaining position are those held by the larger multiple- 
station owners. As one example, reference was made to the higher 
rate of compensation payable to the Storer-owned station, WAGA- 
TV, in Atlanta. In this connection, the CBS testimony was as 
follows: 


* * * Bargaining power still covers the subject, but that 
is a multiple station, and that is covered by one of the criteria 
that I think I read the other day, where we will sometimes pay 
more because of a multiple-station opportunity to acquire 
affiliates in other markets.” 

From documentary materials obtained from the networks, it is evi- 
dent that there is a tendency among the large multiple-station owners 
to bargain with a network on a group basis in respect to compensation 
as well as to rates, clearances, and affiliation. In this way, the multiple 
owner attempts to use the leverage of a facility in a key market, or 
ownership of the only station in a desirable market, to obtain better 
terms than the standard for his group of stations as a whole. 

In a subsequent chapter on multiple ownership, this practice is 
considered in the context of the effect of multiple ownership of com- 
petition in the television industry. However, as an indication of the 
monetary benefits that a large multiple owner may derive from a spe- 
cial compensation arrangement, a study was made ‘of the ¢ omape nsation 
actually paid by one of the networks to a station held by a large mul- 
tiple owner. As in the case of several of the owner’s other stations 
which were affiliated with the network in question, the station had a 
more favorable compensation formula than the standard one. During 
the first quarter of 1956, the station received approximately 20 percent 
more compensation than it would have under the standard formula. 
A differential of this magnitude can result in adding to a large sta- 
tion’s annual compensation from a network amounts in excess of 
$75,000. This, clearly, is a substantial differential for the favored 
stations. 


V. 
At stake in the bargaining between the network and st: ition is, re- 


ferred to by CBS, may be the affiliation of an important station, or 
group of stations. In some notable instances, one network has induced 
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19 Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, 84th Cong., 2d sess. (1956), pt. 2, vol. 4, Television, p. 5748. 


2 Tbid., p. 5749. 
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affiliates of another network to change affiliation by offering especially 
favorable compensation terms. This type of competition, to the extent 
it has existed, has been particularly practiced in connection with sta- 
tions in major one-station markets. More frequently, however, the 
compensation rate has been affected by the extent to which the station 
would provide clearances for the programs of one network as against 
those of another, or as against nonnetwork programs. This factor 
of competitive clearances is either implicit or explicit in the nego- 
tiations, and accounts for many of the observed variations or discrimi- 
nation in the compensation terms of each network. It raises a policy 
issue with respect to the extent to which compensation arrangements 
should be used as a means of obtaining more favorable clearances for 
the network. 

The use of compensation arrangements to obtain, or retain, program 
clearances has several aspects. It has been seen that the standard 
compensation formulas of CBS, ABC, and NBC (equivalent hour) 
provide essentially the same average rate of compensation to the sta- 
tion, all other things being equal. The NBC effective-hour formula 
provides higher compensation to the affiliated stations, but NBC has 
indicated that it is changing over to the equivalent-hour formula in 
the case of new affiliations, or renewals of existing affiliations, wherever 
possible. On the other hand, some of the substantial variations found 
within each network in the compensation arrangements with par- 
ticular affiliates are designed to give a competitive advantage to the 
network in the program clearance process. ABC, for example, has 
found it necessary, in some large markets with 1 or 2 VHF stations, 
to provide especially liberal compensation arrangements in order to 
obtain access to markets considered vital to the network’s develop- 
ment. ABC has paid stations in such markets as much as 50 per- 
cent of gross billings from the first hour of commercial traffic. 

The other networks have also used compensation as a device for 
obtaining clearances. In the early years of television, the NBC lineup 
of stations was superior to that of the other networks by virtue of 
NBC’s more active role in the development of the medium. An NBC 
study in 1950 observed that: 


At present, a clear superiority in facilities is the single most 
important competitive advantage a television network can 
have, and a network with this advantage is able to attract the 
maximum commercial business. 


In 1950, NBC found it necessary to revise its compensation arrange- 
ments with affiliated stations in the face of CBS competition takin 
the form of more favorable compensation arrangements. An NB 
report observed : 


The principal reason for offering the affiliates an improved 
deal for 1950 was to maintain the clear superiority in net- 
work facilities which NBC had gained by its television 
pioneering. At that time, NBC had a basic network of 22 
stations, while CBS, which had held back from television 
development, had a rudimentary patchwork network. It 
was seeking to clear additional business and make up for lost 
time in building a network by offering substantially higher 
compensation than was being paid by NBC. 
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It was an NBC policy, at least until 1952, to pay a 10-percent 
premium to an affiliate located in an important 1-station market. 
Implicit in this arrangement was the expectation of continued favor- 
able clearances by the station. However, the expected advantages 
may have been diffused in some cases by the station obtaining at least 
as attractive compensation terms from CBS and the other networks, 
Stations in favorable market situations have sometimes taken ad- 
vantage of the preferential terms provided by one network to seek 
equally favorable treatment from the others. Some of these stations 
have used their bargaining power to indicate that clearances of the 
programing of the network in question would suffer unless comparable 
arrangements were provided. 

Another indication of the interrelation of program acceptance and 
compensation is the strong opposition voiced by affiliates to the trend 
toward longer network programs. The shift from a half-hour pro- 
gram to an hour program or longer is less favorable to the affiliate, 
both in terms of a reduction in the gross billings for the time,** and 
of a decrease in the number of station breaks or commercial adjacencies 
permitted. Thus where longer programs have been substituted for 
shorter program units, sufficient station opposition has sometimes 
developed, including threats of refusal to carry the longer program, 
to force the networks to obtain advertiser consent to the restoration 
of the station breaks. Similarly, there have been recurring requests 
from stations for premium compensation as a condition of carrying 
network programs in nonoption hours. 

To some extent, each of the standard compensation formulas of the 
network contains a built-in incentive for the affiliated stations to carry 
a larger volume of network programs, at the expense of the programs 
of other networks or of nonnetwork sources. Through the standard 
provision of a waiver of compensation on a specified number of free 
hours, the average rate of compensation received by the affiliate in- 
creases with the volume of commercial traffic that is carried. This is 
illustrated by the following figures, which show average station com- 
pensation at 24 free hours and 3314 percent (the NBC formula), for 
varying numbers of hours carried; the CBS and ABC standard 
formulas would show an essentially similar progression. 


Compensation as percent of gross billings 


Hours of Hours of 
traffic Percent traffic Percent 


26. 0 


In addition, CBS in particular has made considerable use of sliding- 
scale compensation formulas which offer a stronger incentive to the 


21 Where the station is compensated on the basis of actual gross billings, the half-hour 
compensation is 60 percent of the hour compensation. Two half-hour programs are there- 
fore more profitable than a 1-hour program. 
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afliliates to carry more programs in order to receive a higher rate of 
return. As has been seen, a considerable number of CBS basic stations 
are compensated on formulas such as: 10 percent for the first 5 hours, 
20 percent for the next 5 hours, and 30, 334, 35, or 3714 percent for all 
hours over 10. 

A concrete example of the use of compensation arrangements as a 
device to promote station acceptance of a larger volume of network 
programs 1s the NBC incentive compensation plan. This was formally 
adopted in January 1953, and provides for a reduction of 0.3 percent 
for each hour of NBC-sponsored programs carried by a station in 
excess of 174 hours per month. The general principle of the plan was 
developed by a “compensation committee” of affiliates. In attempting 
to persuade NBC to accept the plan, the committee cited as one advan- 
tage that: “The network would have a stimulus for the stations to 
accept more network programs.” 

After adoption of the incentive compensation plan, an NBC official 
addressed a memorandum to the NBC president, under date of Novem- 
ber 19, 1952, in which it was stated that: 


The whole station relations staff should be briefed on the 
details of the incentive compensation plan and the reasons 
for its adoption. They should be advised that our objective 
is to obtain close [to] 100 percent live clearances and that 
the plan will probably be discontinued unless the stations de- 
liver on their promises to substantially improve the clear- 
ance situation. An active program of contacting stations 
for the purpose of obtaining live clearances for NBC shows 
should be instituted using the reports from sales as a basis. 


In a meeting with NBC affiliates, held in Chicago in December 1952, 
these same views were expressed by NBC officials. To emphasis that 
the network expected definite program clearance benefits in return 
for the reduction in free hours, the plan was adopted for a limited 
term. 

The incentive compensation plan, as evaluated in a subsequent inter- 
office NBC memorandum, “is not really working for NBC, at least 
not to the extent we had hoped.” Some improvement was noted in the 
level of station acceptances, as compared to October 1953 when sta- 
tions first began to earn incentive compensation, but the improvement 
was not sustained. Nevertheless, at the request of the “basic” affiliates, 
NBC has renewed the plan from time to time. When the subject of 
renewal came up in November 1956, an NBC official stated to his 
superior that the staff was “exploring alternative plans which might 
more effectively serve the intended purpose.” The principal reason 
for the lack of success of the plan is apparently the fact that it does 
not begin to take effect until after the station has carried 174 hours of 
commercial programing. At the time that the plan was adopted, it 
was contemplated that the network, over several years, would expand 
its commercial program offerings well in excess of this total. This 
has not proven to be the case. 

In summary, study of compensation terms within each network 
indicates that there are a wide variety of such arrangements. The 
differences in formula have resulted in some cases in substantial dif- 
ferences in compensation received by stations. To some extent, these 
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differences are based on the relative cost, or on the relative profitabil- 
ity, of the station to the network. In general, the larger stations yield 
a ‘higher net return to the network, after As T. & T. line costs and 
other expenses, than smaller stations. The networks, therefore, tend 
to provide relatively more favorable compensation to the larger sta- 
tions. However, there is no systematic relationship between cost 
and/or profitability to the network and the observed variations in 
compensation provided to particular affiliates. A number of other 
considerations are also involved, which relate to the bargaining 
strength of particular affiliates and to the competitive situation with 
respect to program clearances. Affiliates in important single-station 
markets, as well as large multiple station owners, have suc cceeded in 
obtaining more advantageous terms than the standard formula in 
some instances. The networks have agreed to these terms, or in some 
cases initiated them, in order to protect and improve their access to 
the stations at the expense of competing networks or other program 
sources. The NBC incentive compensation plan is an illuminating 
example of an attempted tie-in of compensation and clearances. 


VI. Conciusions AND RECOMMENDATIONS 


In this examination of network-station compensation, several issues 
have been considered: Whether networks have obtained, overall, an 
unduly large share of network time sales to the detriment of affiliates; 
whether the networks are discriminating among affiliates in the com- 
pensation terms; and whether compensation arrangements are used 
to effectuate program clearances in a manner consistent with the public 
interest. 

In respect to the first issue, it was concluded that the available evi- 
dence could not support a finding that the network share was unrea- 
sonably large as compared with the share going to the aggregate of 
affiliates. No judgment was presumed as to the reasonableness of the 
network terms in general or with respect to any individual affiliate. 

Concerning the other two issues, which are closely interrelated, 
there are indications that substantial differences in compensation ar- 

rangements prevail, even among affiliates that are similarly situated 
in terms of their cost to, or profitability for the network. These dif- 
ferences stem primarily from the network’s interest in retaining cer- 
tain strategic affiliates or groups of affiliates under common ownership, 
and in maintaining or drat st station acceptance of the network’s 
programs as against those of competitors. 

A question is raised as to the desirability of the networks having 
different arrangements for individual affiliates where these differ- 
ences cannot be justified on the basis of cost, and particularly of using 
compensation as a means of improving program clearances in com- 
petitive situations. Ideally, it would be desirable for each station to 
make its program choices solely on the basis of the public interest of 
the available programs, without reference to the relative financial 
attractiveness of the alternatives. Competition among the various 
program sources would then be on the basis of program quality rather 
than financial attractiveness. Realistically, however, it must be recog- 
nized that the broadcasting industry is also conducted along the normal 
lines of business profit. It is difficult, as a practical matter, to divorce 
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rogram selection completely from the financial elements that are 
involved. These financial considerations, it should be noted, apply 
to the station’s choice between nonnetwork and network programs, as 
well as to the choice among network programs. 

Given the business framework of the industry, to insist upon uni- 
form compensation for all the affiliates of a network could create a 
serious competitive problem. The ABC network, for example, has 
found it necessary to resort to premium compensation in order to gain 
access to 1- or 2-station markets, where the stations have sometimes 
regarded themselves as almost exclusive affiliates of either CBS or 
NBC. CBS found itself in a similar situation in the past with respect 
to NBC in one-station markets, and the development of that network 
would have been seriously impeded if it had been unable to acquire 
access to key facilities through premium compensation arrangements. 
The same situation might apply to any future networks, or network- 
type organizations trying to enter the field. 

On the other hand, it must be recognized that preferential compensa- 
tion arrangements can have practical disadvantages in addition to the 
objection in principle to the buying of access to the time of stations. 
For example, the favorable treatment which some multiple owners 
have been able to achieve may adversely affect competition by tending 
to encourage the trend away from local station ownership. 

The sliding-scale or incentive formulas for station compensation, 
together with the free-hour requirement, create a special problem. 
The practice of providing a higher rate of compensation to a station 
for carrying more network programs is a further step away from the 
selection of programs on the basis of their quality or public interest, 
since it induces the station to accept a large block of programs. In an 
extreme form, a sliding-scale formula would clearly be contrary to 
the public interest in that it would provide so little compensation for a 
low volume of programing and so high a rate for a large volume that 
the freedom of choice of the station and the competitive position of 
other program sources would be seriously jeopardized. In order to 
minimize the relationship between compensation and clearances, the 
most desirable compensation arrangement would be a flat percentage 
rate with no free hours. The applicable percentage need not be uni- 
form for all affiliates; variations could be made on the basis of differ- 
ences in station cost or profitability to the network or of the competitive 
situation in particular markets. In the view of the Network Study 
Staff, however, the present standard arrangements of the three net- 
works, including the free hour waivers, have not given rise to abuses 
such as would make a Commission rule in this area imperative at the 
present time. 

The Network Study Staff recommends that the Commission make 
public the affiliation contracts which licensees are required to file with 
it, including the compensation provisions of these contracts. At pres- 
ent, the network has information with respect to the compensation ar- 
rangement with all of its affiliates, but an individual affiliate does not. 
The stations should have the benefit of this additional information as 
an aid to them in the bargaining process. Such publicity will tend to 
some extent to decrease differences in compensation arrangements. A 
network may justify broad categories of variations in compensation 
arrangements, to the extent that these reflect significant cost differ- 





468 NETWORK BROADCASTING 


ences. However, variations based on considerations other than cost 
should tend to diminish if the affiliates have access to full information 
in regard to compensation terms. Publicity need not eliminate the 
provision of premium compensation as a means of gaining access to 
searce facilities, but it should tend to limit the number of cases to 
those in which it is clearly necessary. Some of the variations origi- 
nated in the early days of widespread scarcity of facilities, and have 
become crystallized as a result of the secrecy surrounding the individ- 
ual affiliation contracts. In this connection, it is noteworthy that the 
then president of ABC indicated before the Antitrust Subcommittee 
of the House Judiciary Committee that the network was strongly in 
favor of standard compensation arrangements." 

Regular study of the compensation and other terms of affiliation 
contracts is an essential Commission responsibility. The network- 
station compensation arrangement is open, at least potentially, to 
serious abuses that can best be avoided by continued surveillance of 
the situation. In particular, the sliding-scale arrangements will re- 
quire close attention. Accordingly, it is further recommended that 
the Commission make a continuing study of the compensation arrange- 
ments between networks and their affiliated stations. 


22 Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives (1956), pp. 4743, 4746. 
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CHAPTER 9 
NETWORK PRACTICES: THE “MUST BUY” PRACTICE 


The CBS and NBC networks have a sales policy that requires net- 
work advertisers to order a specified minimum group of stations. 
There are referred to as “basic” or “basic required” stations, and the 
sales practice is commonly known as the “must buy” policy. The ABC 
network has a somewhat different arrangement, called the “minimum 
buy” requirement. The requirement is fixed in terms of gross dollar 
cost; the network advertiser must purchase stations the aggregate 
rates of which are at least equal to the prescribed dollar minimum, but 
isnot required to purchase any designated stations.* 

The “must buy” practice of CBS and NBC was first developed in 
radio. During the early days of television, CBS did not have a “must 
buy” policy and NBC required that all interconnected affiliates be 
purchased by the network advertiser. Separation of affiliated sta- 
tions into “basic” or “basic required” stations (which a network ad- 
vertiser must order) and optional, supplementary, and other group- 
ings (from which the network advertiser may choose individual sta- 
tions to round out his desired coverage) came about with the rapid 
expansion of the networks after the 1948-52 “freeze” was lifted. 
ABC’s “minimum buy” requirements was introduced in 1955. 

As of April 1, 1957, CBS had 56 “basic required” stations. The 
total cost of the “must buy” network, for a class “A” hour was $75,825. 
There were 58 NBC “basics” as of that date, aggregating $77,975. 
The “minimum buy” requirement of ABC totaled $60,000 for a class 
“A” hour.’ 

The “must buy” practice has been described by the networks as neces- 
sary in order to delineate the national character of the network and to 
avoid fragmentation of the network system. The “basic” stations of 
CBS and NBC are located in the major markets and serve approxi- 
mately 80 percent of the television homes of the United States. 

Two variations of the “must buy” arrangement should be noted. 
One is the 100-station nighttime list of NBC. Between the hours of 
8 and 11 p. m., the weekly discounts earned by NBC network adver- 
tisers are reduced if the number of ordered stations is below 100, 
including the basic group.’ The second is the requirement applicable 
to “participating” programs or to programs appearing daily and sold 
for individual sponsorship in small time segments. The ABC and 
NBC networks specify the stations that must be ordered by all adver- 
tisers who wish to purchase participating announcements or sponsor- 
ship of time segments in programs of these types. 





1Until recently, the ABC advertiser was required to order the five stations owned and 
Operated by the network. This requirement was dropped in April 1957. 

2In the case of the three networks, the requirements are lowered for periods of less than 
- hour or for classes of time other than class ‘‘A” (e. g., 60 percent for a class “A” half 
our, ete.). 

: *This requirement does not apply to any sponsored programs made available to the 
NBC program service plan. 
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I. Issurs or Pusrtic Poricy 


The original report on chain broadcasting did not refer to the “must 
buy” arrangements which then existed in radio. Only recently has 
the practice been made a matter of public attention. An independent 
station (KTTV) appeared before the Senate Interstate and Forei 
Commerce Committee and the Network Study Staff to charge that the 
“must buy” practice was a violation of the antitrust laws and inimical 
to the interests of advertisers, independent stations, and the public. 
The Assistant Attorney General in charge of the Antitrust Division, 
Department of Justice, in testimony before the Senate Interstate and 
Foreign Commerce Committee, likewise raised the possibility that the 
practice might violate the antitrust laws. The staff report of the In- 
terstate and Foreign Commerce Committee did not pass on the anti- 
trust aspects of the practice, but recommended that the “minimum 
buy” practice be substituted for the “must buy.” The Antitrust Sub- 
committee of the House Judiciary Committee recommended that the 
Commission consider issuance of a regulation prohibiting the “must 
buy” requirement, in lieu of which the “minimum buy” requirement 
would be permitted. 

The following issues of public policy will be considered in this 
report: 

(1) Is the “must buy” practice an undue or unreasonable re- 
straint on the freedom of aie of the advertiser ? 

(2) Is the network’s power to select the stations included in 
the “basic” list exercised in a manner consistent with the public 
interest 

(3) Isthe “must buy” practice necessary for the successful con- 
duct of network operations ? 

(4) Is the “must buy” practice compatible with the antitrust 
laws? 

Consideration of these issues will be preceded by a description of 
how the “must buy” policy developed and of how it is currently 
applied. 

Il. Nerwork Poricy anp Its AppiicaTion 


A. HISTORY OF THE “MUST BUY” POLICY 


Since the “must buy” practice is a long-standing one in the broad- 
casting industry, a history of its development serves to place the 
present arrangement in perspective. 


1. NBC 


(a) Radio.—The “must buy” practice of NBC in radio dates from 
the formation of the network itself, in 1926-27. From the begin- 
ning, NBC required advertisers using either the Red network or the 
Blue network to buy a designated group of basic stations located in 
the major market areas. In addition, advertisers using 1 of the 2 
basic networks had available to them various supplementary sta- 
tions, for the most part in geographical groups of from 2 to 10 sta- 
tions. Certain relaxations of these requirements were permitted dur- 
ing the early years; advertisers having limited distribution were 
permitted to use less than a full basic network and incomplete supple- 
mentary groups, subject to sales department approval. 
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Subsequent revisions of the sales policy, in 1929, 1933, and 1934, in- 
creased the minimum network requirements, first during certain even- 
ing hours and later during most of the broadcast day. Beginning 
July 1, 1937, Red or Blue network advertisers taking supplementary 
groups in addition to the basic stations were required to use a spec- 
ified number of stations within each supplementary group. A 50- 
station minimum requirement for Red network eer during 
specified evening hours was established in June 1938; 23 of these sta- 
tions were designated as “basic” stations. One year later a 35-station 
minimum requirement was applied to daytime advertisers between 
11 to 12 noon and 3 to 6 p.m. Daytime Red network requirements 
were further revised in March 1940, when a 50-station minimum was 
applied to 11 to 12 noon and 3 to 6 p. m. weekdays. By October 1945, 
the 50-station minimum (28 basic) for evening advertisers was ap- 
plicable to all daytime periods with certain exceptions on Saturday. 

Subsequent developments in radio broadcasting have resulted in 
major changes in the sales policy. Effective July 1, 1951, the numer- 
ical requirements involving specified basic and supplementary groups 
were abandoned in favor of a dollar requirement. In network option- 
time periods (10 to 12 noon, 3 to 6 p. m., and 8 to 11 p. m., New York 
time) the advertiser was required to order stations with an aggregate 
gross hour rate of $18,800 or more per evening hour. 

The current policy in radio has eliminated the minimum dollar 
requirement entirely. The only restriction on the advertiser’s pur- 
chase is that the network lineups in option time must be acceptable 
to NBC. For advertisers purchasing participating announcements 
the full network, subject to station clearance, is the normal unit of 
sale. 

(b) Television—When the television network service was first 
started and there were relatively few stations in the country, the mini- 
mum network sold by NBC consisted of all the interconnected stations. 
As a general rule, regular noninterconnected affiliates were added 
to the basic list shortly after interconnection. New stations which 
came on the air on an interconnected basis and were regular affiliates 
of NBC were added to the list immediately. Thus the full intercon- 
nected network was the minimum network sold to advertisers. At 
the end of 1952, the NBC list of required stations totaled 49. 

In mid-1952, with the prospect that many additional stations would 
be joining the network following the lifting of the “freeze” on alloca- 
tions, a review of the NBC “must buy” policy was conducted. Con- 
tinued use of all interconnected stations, or of the whole network, was 
rejected on general advertising grounds: in the opinion of the net- 
works, it would put NBC at a disadvantage in competing with such 
national mediums as Sunday supplements, newspapers, etc.; marketing 
problems of many national advertisers did not require such complete 
and intensive coverage as would be provided by the full network ; and 
the cost of the full network would be too high for various national 
advertisers for whom network television would be advantageous. 

On the other hand, the network considered that some minimum re- 
quirement was necessary to prevent the network service from being 
atomized. Without this requirement, the network stated, programs 
could be withheld from a majority of the television-equipped public at 
the instance of a sponsor with limited distribution, and an advertising 
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operation designed for national scope might be used on a restricted 
basis that would be uneconomical in meeting the network’s costs of 
providing a national interconnected service. 
Four alternative types of minimum requirements were considered 
by the network 
(1) A fixed list of markets: 
(2) A fixed dollar requirement : 
(3) A fixed dollar requirement within individual station 
groups; and 
(4) Minimum group requirements, with certain markets re- 
quired. 
Initially, the minimum dollar requirement (which then existed in 
radio) was favored. An mternal NBC memorandum stated that this 
policy would— 


avoid the stigma which might result from a station not 
being in the minimum group and provide greater flexi- 
bility from the advertiser’s standpoint. 


Also, by leaving the choice to the advertiser— 


our problem of justifying the selection with both adver 
tisers and stations is somewhat lessened. 


Later it was proposed to combine the minimum dollar requirement 
with the requirement that certain western primary affiliates be ordered 
so that the expensive interconnection costs with the west coast might 
be covered. The plan finally adopted, however, was one in which the 
advertiser was required to order a designated group of “nust buy” 
stations, selected through the application of statistical criteria. The 
NBC ee rate card currently lists 58 basic interconnected sta- 
tions “available only as a group.” 

The ataltion of the number of “must buy” stations of the NBC 
network, together with that of CBS, is as follows: 

















Number of stations Gross rate per class A 
hour 
NBC CBS NBC CBS 
i snsiappieaptakenaraes lianas ass $$$} __— 
Decembe F 1952. ; 49 | 30 $45, 700 $32, 995 
> RS # : 50 | 33 | 8, : 36, 670 
Dece a ee ‘ oi 50 41 2, 225 | 44, 345 
June 1954_____ Sees 50 | 45 | 55, 50, 698 
December 1954__- 3 50 46 | 59, 625 | 54, 825 
June 1955......--- 52 | 50 | 63, 300 | 60, 750 
December 1955. ‘ . 55 | 51 67, 925 63, 725 
June 1956..__. ' 57 54| 72,500 | 70, 350 
December 1956______- 57 57 | 76, 875 | 72, 825 
April 1957 58 56 77.975 | 75, 825 


As can be seen, the gap between the two networks has narrowed 
appreciably in the past several years. 

The NBC “must buy” policy applies only during option time 
periods. Outside of option time, no specific requirement is made of 
the advertiser. However, the network reserves the right to determine 
that the particular lineup of stations ordered by the advertiser is 
acceptable to it. 
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9. CBS 
(a) Radio—The CBS radio network began operations in Septem- 
ber 1927. Effective with the rate card of “January 1, 1929, a “basic 


network” of 20 markets was established ; stations in these markets were 
available only as a group. Various modifications of the practice have 
ensued. 

The present policy in radio is a substantial departure from the 
original concept of a selected group of “must buy” stations. Adver- 
tisers must order such stations as are required to compose a network 

satisfactory to CBS radio. The size and composition of a satisfactory 
radio network may vary with different time periods. The size and 
composition of an advertiser’s network will also determine whether 
such advertiser will be entitled to sole sponsorship of the program unit 
for which such facilities are purchased. If the lineup of stations 
desired by the advertiser is deemed unsatisfactory as a basis for sole 
sponsorship of a given program unit, CBS radio reserves the right, 
without recompense to the advertiser, to make the program unit avi rail 
able to the entire CBS radio network and to sell the program unit 
locally, for sponsorship on behalf of products or services noncom- 
petitive to those being advertised by the national advertiser on the 
program unit. In respect of certain time per iods designated by CBS 
radio, and in consideration of the advertiser’s payment of additional 
line charges as required, an advertiser may purchase a sectional net- 
work entitling him to sole sponsorship of the program unit for which 
such facilities are purchased. 

(6) Television—During the first several years of the CBS tele- 
vision network, there was no basic required group of stations. The 
basic required group was introduced in September 1950, with 20 sta- 
tions being so designated. <A basic required group of stations has been 
included in each of the subsequent rate cards of the network. 

During 1952, there were some 29-30 stations in the “must buy” 
group. At the time that the allocations “freeze” was lifted, CBS, like 
NBC, undertook a thorough reexamination of its “must buy” policy. 
Official network thinking favored an “ideal” network that would in- 
clude from 50 to 60 basic required stations covering areas that repre- 
sented about 80 percent of the purchasing power of the United States. 
By April 1957, the “must buy” group had been expanded to include 
56 stations. The network considered that, without such a mmimum 
group, fragmentation could result from the fact that the sale of any 
network time period on a given number of affiliates precluded the sale 
of that time period on the remaining affiliates.“ Such partial sales 
could prevent the network from functioning as a national medium. 
On the other hand, CBS reasoned, if the television network was to be 
accessible to the largest possible group of national advertisers having 
widely varying amounts to be spent in this medium, it would not be 


practical to require that such advertisers order all interconnected 
affiliates. 


‘Programing in television has been too expensive for the networks to consider offering 


several different commercial programs for sale to limited groups of stations during the 
same time period. 
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In setting the specific size of the “must buy” group, a number of 
factors have been considered by CBS. According to the network the 
most important are: 

(1) The number must be sufficiently large so that the network’s 
share of the aggregate of rates charged will be adequate to defray 
a substantial part of the fixed costs which a network must incur, 
including those for personnel, facilities, interconnection, television 
recordings, news and public affairs expense, and sustaining pro- 
grams. 

(11) The affiliates selected must be located in the principal 
centers of population and product distribution and they must be 
geographically separated with respect to other affiliates so as to 
provide an effective national medium of advertising. 

(i111) The number of stations selected must be no more than 
the number which it may reasonably be expected that the typical 
advertiser using the national medium will order as a minimum, 
nor, for reasons stated, should the number be lower. 

Once the approximate size of the “must buy” group had been fixed, 
specific criteria for the inclusion or exclusion of individual stations 
were established. These criteria are described later in this chapter. 
3. ABC 

ABC has never established a “must buy” policy or minimum dollar 
requirement with respect to its radio network activities. National ad- 
vertisers have customarily ordered the network’s owned radio stations, 
which are located in the principal markets in the United States, but 
there has been no specific requirement for them to do so. 

Apart from the inclusion of the network’s owned stations as required 
stations within the minimum dollar requirement, ABC has never had 
a regular “must buy” group of stations in its television operations. 
The minimum dollar requirement was introduced with rate card No. 5, 
effective April 1, 1955. The specific language was as follows: 


Advertisers are required to purchase a minimum cleared 
gross for station time equivalent to $42,000 per class A hour. 
Advertisers are required to order as part of the applicable 
minimum the five ABC-owned stations in New York, Chi- 
cago, Detroit, Los Angeles, and San Francisco, and any other 
ABC-owned stations added during the effectiveness of this 
rate card. 

Upon issuance of the next rate card, on March 1, 1956, the minimum 
volume requirement was raised to $50,000 for a class A hour. The 
requirement to order the ABC-owned television stations was dropped 
from rate card No. 7. The present dollar requirement is $60,000 per 
class A hour. 


B. STANDARDS FOR INCLUSION IN THE “MUST BUY” LIST 


The two networks having a “must buy” group of stations, CBS and 
NBC, have established objective economic criteria for the selection of 
the particular markets to be included. The need for objective stand- 
ards is apparent: arbitrary selections would seriously complicate the 
network’s relationships with both advertisers and affiliated stations. 
The statistical criteria that have been established are not adminis- 
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tered inflexibly, however, and some exceptions have been made for 
reasons mentioned below. 
1. NBC policy 

After considering several alternatives, NBC selected 4 qualifying 
standards for basic stations—2 “metropolitan area” factors and 2 
“coverage area” factors. The standards are expressed in terms of a 
percent of the relevant totals for the United States as a whole, rather 
than as absolute numbers, in order to avoid a continuous increase in the 
basic group as the country’s population and economic base grow. The 
four standards, which have remained unchanged since their adoption, 
are: 

Metropolitan area Unduplicated coverage area 


Two-tenths of 1 percent of United| Four-tenths of 1 percent of United 
States population States homes 

Two-tenths of 1 percent of United| Four-tenths of 1 percent of United 
States retail sales States retail sales 

To qualify under these criteria, a station must meet at least 1 of the 2 

“metropolitan area” standards and at least 1 of the 2 “coverage area” 

standards As of August 1956 the actual figures required for qualifi- 

cation were: 


Metropolitan area Unduplicated coverage area 
Posuistion... 33 ee S32, COS | Hisanes 2.3 ee 194, 000 
or or 
TPMT, CODOR siccstes cpt an $371, 000, 000 | Retail sales__....._._- $742, 000, 000 


The “coverage area” factors measure the relative importance of the 
total (unduplicated) circulation offered by the station. The metro- 
politan-area factors are considered necessary since some national ad- 
vertisers are interested primarily in obtaining distribution in these 
centers rather than throughout the coverage area of the station. In 
order for a metropolitan area to be included in determining the eligi- 
bility of a station not assigned to the market, the station must deliver 
a grade A signal to that metropolitan area. No combination of metro- 
politan areas is permitted in determining qualification for basic status, 
The overall list is reviewed annually to ascertain whether new sta- 
tions should be added. 

When these criteria were established, NBC contemplated a basic 
network of between 40 and 60 stations. As has been seen, the num- 
ber of basic stations has been approaching the upper limit of this 
range. 

These statistical standards are the general “framework” for select- 
ing basic stations, but nonstatistical factors also influence the determi- 
nation. Among these factors are the importance of the market as a 
regional distribution center, recognition of its importance by national 
advertisers, and the market’s prospects for development. The loca- 
tion of the station relative to main network interconnection routes has 
sometimes been a factor, in view of the network’s desire to recover its 
interconnection costs. 

Since all of the interconnected NBC affiliates that went on the air 
during the early years of television were made “basics” by NBC, a 
number of these failed to qualify under the standards adopted in 1953. 
Several of these unqualified stations have subsequently been converted 
to an “optional” status. As of March 1956, 8 of the 56 NBC “basics” 

9792 


58 32 
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did not qualify under the economic standards established by the net- 
work. According to an NBC memorandum, four of these were in- 
cluded as “important regional distribution centers” or because of the 

“nec essity of sharing interconnection costs.” One station was serving 
two metropolitan areas, one of which almost qualified under the eri- 
teria and was considered to be of regional importance. One station 
was a UHF affiliate, reclassification of which was being held up pend- 
ing the results of anew survey. The remaining 2 affiliates, 1 of which 
failed to qualify on any of the 4 criteria, had been included in the 

“must buy” group in 1950 and 1951. Their reclassification had been 
recommended by an internal NBC committee for several years, but 
final action had not been taken. 

The NBC criteria do not make a specific allowance for the rate of 
conversion of sets in the area served by a UHF affiliate. This factor 
has apparently been taken into account by the network in some in- 
stances. In one case, however, a UHF station in which NBC had 
a partic ular interest for competitive reasons was added to the “must 
buy” group although its effective coverage area (in terms of converted 
sets) was well below the objective standard. 

Two optional stations meeting the standards fixed by the network 
are not currently included in the “must buy” group. These are in 
one-station markets, and the volume of commercial traffic accepted 
from NBC is not considered sufficient to justify their inclusion. 

2. CBS policy 

One standard has been used by CBS in selecting the affiliates to be 
classified as basic required: the number of families in the stations 
unduplicated coverage area. In 1953 the minimum number of families 
was 185,000. The minimum was raised in 1954 to 200,000 families, but 
subsequently was lowered to 175,000 families, the figure which is cur- 
rently employed. The CBS criterion is less rigorous than that of 
NBC, inasmuch as only 1 standard is employed rather than the 4 
employed by NBC. At present, the minimum number of families 
required is lower for CBS than for NBC. Also, an absolute figure 
is used, the number of eligible CBS affiliates tends to increase as the 
United States population expands. 

While not part of the statistical standard, other factors are taken 
into account by CBS in the selection of particular markets. In the 

case of UHF affiliates, the number of families with converted sets 
must equal the specified minimum. The income, retail sales, and buy- 
ing power of the area served, and the importance of the’ principal 
city served, are also taken into account, since they bear upon the 
desirability of the station to the advertiser. Thus, at present there 
are 13 CBS primary affiliates with more than 175,000 families 2 
their unduplicated coverage area that, according to the network, a 
not included in the ‘ ‘must. buy” list because of the ‘ ‘relative lack | of 
importance and of salability of the station’s principal city.” In this 
way, the CBS practice tends to take into consideration the ‘ ‘metropoli- 
tan area” factor utilized by NBC, but in a more flexible fashion since 
no specific formula is applied. 

Duplication of service among affiliates is also considered by CBS 
to be an important factor. If “there is substantial duplication with 
another affiliate, this may be taken into account by CBS. 
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At present, no station with less than 175,000 families is classified 
as basic required. One station was included in the “must buy” list, 
although it covered substantially less than the specified minimum 
number of families, because of the heavy cost of its share of the trans- 
continental cable. This station has since been dropped from the 
list. Another station, included because of the need to obtain satis- 
factory clearances from another station held by the same multiple 
owner, was omitted from the list when this need ceased to be impor- 
tant. In the past, affiliates in one-station markets have sometimes 
been included, although not quite meeting the minimum required. 


3. ABC policy 
The minimum dollar requirement of ABC was not introduced until 


1955. Pr aoe to that time, the scarcity of stations and the limited num- 
ber of exclusive ABC affiliates were such that— 


a minimum gross would have meant nothing, and there was 
no purpose to be served by it.® 


According to the network, its requirement was established in order 
to assure progr: aming to a large number of ABC affiliates and to main- 
tain the minimum economic base to support the programing and re- 
lated services of the network. ABC stated its reasons for preferring 
the Mindat buy” practice over the “basic required” group of sta- 
tions used by CBS and NBC as follows: 


It is our belief that the most efficient use of the medium by 
an advertiser can be realized through the establishment of a 
minimum gross for network time, and he must generally pur- 
chase this amount.* 


Presumably, among the factors entering into the network’s decision 
was its difficulty in gaining access to prime time on stations in some 
of the key markets of the countr y. 

The five ABC-owned stations have been included as specific “must 
buys” within the minimum gross requirement— 


because it is, in part, the revenue from these stations that 
enables us to develop network programing and network 
services.’ 


Also, 


since they are located in five of the top cities in the country, 
national network advertisers would, under almost any circum- 
stances, unquestionably buy these stations.’ 


The reasons why ABC ceased the “must buy” practice relative to its 
owned stations in April 1957 have not been publicly stated. 

On the average, an ABC advertiser has to order 85 to 90 of the 220 
ABC affiliates in order to meet the minimum dollar requirement. 
The network rates of the five owned and operated stations, when se- 


‘Testimony of Robert Kintner, then president of ABC, hearings before the Committee 
on Interstate and Foreign Commerce, U. 8S. Senate, 84th Cong., 2d sess. (1956), pt. IV, 
Network Practices, p. 2501. 

® Tbid., p. 2500. 

7 Ibid., p. 2501. 

‘Testimony of President Kintner, hearings before the Antitrust Subcommittee of the 
Committee on the Judiciary, House of Representatives, 84th Cong., 2d sess. (1956), pt. 2, 
vol. 3, Television, p. 4753. 
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lected by the advertiser, account for approximately 28 percent of the 
minimum requirement. 


C. EXCEPTIONS FOR PARTICULAR ADVERTISERS 


Although the “must buy” policy is closely adhered to as a general 
rule, a few exceptions have been permitted on behalf of individual 
advertisers. 

1. NBC 

As previously noted, the NBC “must buy” policy does not apply out- 
side of option time, and occasionally an advertiser’s order for a re- 
duced lineup of stations has been accepted in station time. NBC has 
also permitted a few exceptions during option time hours. In 1956, 
there were four advertisers on the NBC network sponsoring programs 
for which the full lineup of basic stations was ordered. These ad- 
vertisers, and the reasons given by NBC for the exceptions, were as 
follows: 

(1) Gulf Oil Co., Friday 8:30to9 p.m. Gulf ordered 119 sta- 
tions with a gross rate of approximately $41,200 for the half hour. 
This is about. equal to the gross rate for the basic network. How- 
ever, several stations which are now NBC basic affiliates, and 
which are located in markets where Gulf has no distribution, were 
not included in this order. The Gulf purchase dated back to a 
time antedating the development of the NBC basic network under 
the present standards. 

(2) The Borden Co., Thursday 9 to 9:30 p. m. (formerly 
Thursday 8:30 to 9 p. m.). Prior to Janu: ivy 1954 this client’s 
orders were accepted with the omission of five basic stations. The 
Borden sponsorship during the period in question was on behalf 
of several Borden product divisions, and the omitted markets 
were those in which some of the product divisions had little or no 
product distribution. Sinee January 1954 the Borden orders have 
included all the basic stations. 

(3) Continental Baking Co., Saturday 10: 15-10: 30 a. m. (for- 
merly 5:30 to 6 p. m., Wednesday). This savebilaes operates 
franchise bakeries and sells its products in cities throughout the 
country, although it does not conduct operations in certain major 
markets. In view of this fact, and since the advertiser orders a 
nationwide group of stations, its order was accepted; it did not 
include certain basic stations in markets where the advertiser did 
not have distribution. Continental ordered a total of 56 stations 
with gross rate of approximately $12,600 for the daytime quarter 
hour. This amount was not substantially less than the gross rate 
for oy basic network. 

) H. J. Heinz a .. sunday 5:30 to 6 p. m. (during the sum- 
mer Saturday 12-12:30 p. m.). Heinz bought the program it 
used in this ia from a film producer. In certain markets, 
where NBC has a basic affiliate, the affiliate declined to clear for 
the program when it was offered and the program was, there- 
fore, placed on another station in the market. Subsequently, the 
affiliate, because of a change in its schedule, indicated its avail- 
ability for the program, but by that time the program had been 
committed to the other station in the market. 
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2. CBS 

In the case of CBS, the network has indicated that the few excep- 
tions to the general policy of requiring an advertiser to order all of 
the basic stations have involved the following circumstances or a com- 
bination thereof : 

(1) Where the rights obtained from the supplier of a program 
are limited with respect to specific markets—usually because the 
rights in those markets have been granted to a third party—the 
CBS Television network cannot, of course, permit an advertiser 
to order a station in a market in which the program may not be 
broadcast. 

(2) Where the historical relationship between an advertiser 
and CBS has been such that the CBS-Television network has not 
seen fit to ignore these relationships in applying the “must buy” 
policy ; i. e., in the case of an advertiser who sponsored a i er 
on the CBS-Television network before coaost-to-coast cable facil- 
ities were available, or in the case of an advertiser who had a long- 
term relationship with CBS-Radio during which it had taken less 
than the basic required group of radio affiliates. 

(3) Where an advertiser has regional distribution, he may be 
permitted to purchase less than the basic required group, depend- 
ing upon the availability of other advertisers for the program 
when it is broadcast on stations located outside the distribution 
area of the first sponsor. 

The number of supplementary stations ordered may be a factor in 
granting these exceptions to the “must buy” policy. 

During the week ending October 6, 1956, the following programs 
on the CBS network involved exceptions to the “must buy” policy: 

(1) Person to Person, Friday, 10:30 to 11 p. m., New York 
time, sponsored on alternate weeks by American Oil Co. in the 
eastern United States and Hamm Brewing Co. in the widwestern 
United States. Seventeen basic required stations were omitted 
and 50 stations outside of the basic required group were ordered. 
This exception was permitted because of regional distribution by 
the sponsors and the fact that both advertisers had been associ- 
ated in the sponsorship of a CBS-Radio network program invol- 
ing less than the CBS-Radio basic required group. 

(2) Tales of the Texas Rangers, Saturday, 11:30 to 12 noon, 
New York time, sponsored on an alternate week basis by Sweets 
Company of America. Two basic required stations were omitted 
and 8 stations outside of the basic required group were ordered. 
The reason for this exception is that the broadcast rights to the 
program had been sold for non-network sponsorship in the two 
ommitted basic required markets and, accordingly, the program 
was not available for network sponsorship in these markets. 

(3) The Big Top, Saturday 12 noon to 1 p. m., New York 
time sponsored by Sealtest division, National Dairy Co. Sixteen 
basic required stations were omitted and 42 stations outside of 
the basic group were ordered. This exception was permitted 
because the sponsor does not have licensees in the basic required 
markets which were omitted. At the time this program was sold 
to the sponsor, no other sponsor was available and the program 
was considered sufficiently important to the Saturday daytime 
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schedule to warrant the exception. Because the commercial con- 
tent was integrated with program content, sponsorship on a 
regional basis was not feasible. 

(4) The Lone Ranger, Saturday, 1 to 1:30 p. m. New York 
time, sponsored on a ternate weeks by the Nestle Co. Eleven 
basic required stations were omitted and 14 stations outside of the 
basic required group were ordered. The reason for this exce 
tion is that the broadcast rights to the program had been so d 
for non-network sponsorship in the 11 omitted basic: reqttired 
markets and, accordingly, the program was not available for net- 
work sponsorship in these markets. 

As can be seen, the principal reasons for the occasional exceptions 
that have been granted by the two networks are historical associations 
dating from radio or the e early days of television, regional distribu- 
tion patterns not conforming exactly to the “must buy” list, and legal 
limitations arising from outside ownership of programs. In the cases 
that have been noted, the size of the network order is roughly com- 
parable to that of the “must buy” list. Quantitatively, these excep- 
tions are not of any appreciable significance. CBS has stated that it 
has only “few” exceptions,® and NBC that “normally we do not” ” 
permit exceptions. 


8. ABC 


The ABC network has not indicated any instances in which the 
minimum dollar requirement has been waived on behalf of particular 
advertisers. During the time that the 5 network-owned stations were 
included as spec ific “must buys,” exceptions have been made in a few 
unusual circumstances when the advertiser’s products were not being 
sold in the 5 markets in question. For example, the Florida Citrus 
Commission does not have distribution in California and was not re- 
quired to purchase the network-owned stations in Los Angeles and 
San Francisco. 

D. NBC, CBS NIGHTTIME REQUIREMENTS 


Over and above their basic required group of specifically designated 
stations, CBS and NBC have effectively established larger minimum 
station lineups in television in certain nighttime hours. This is ac- 
complished by disallowing or reducing discounts on gross time billings 
in the prescribed hours if the minimum station lineup is not ordered. 
Effective December 1, 1952, CBS-TV provided that advertisers spon- 
soring programs originating from 8-10:30 p. m. New York time 
would lose all weekly dise ounts on the gross time billings of these 
periods unless they used a minimum of 35 ; stations. At that time, the 
CBS basic group consisted of only 30 stations. On December 1, 1954, 
CBS raised this provision to 60 stations actually used. This was 14 
stations more than the CBS basic group at that time. The 60-station 
lineup provision is still in effect, but it is of little consequence now. that 
the number of basic stations (56) has almost reached it. 

Effective May 1, 1956, NBC introduced a 100-station minimum re- 
quirement in pr ime evening periods. The specific language of the 
provision, as set forth in the NBC-TV rate card, is as follows: 


® CBS Network Practices, p. 127. 
1 Testimony of President Sarnoff, hearings before the Committee on Interstate and 
Foreign Commerce, U. S. Senate (1956), p. 2459. 
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Station discount adjustment 


When ordered lineups for programs telecast between the 
hours of 8 and 11 p. m. New York City time (Monday 
through Friday) and 7 to 11 p. m. New York City time 
(Saturday and Sunday) do not include at least 100 United 
States stations, including the basic group, weekly discounts 
to which the advertiser is entitled will be reduced on the basis 
of the following schedule: 
Number of United States Reductions in 
stations ordered weekly discounts 

G8 TRAD GO. .nnd- seen ncn keene 10 percentage points 
G0 to’ $4.22 oo ee 5 percentage points 
& to GOs. 2. UG ee eee 2% percentage points 
This reduction will not apply to any sponsored programs 
made available to the NBC program service plan. 


While the 100-station minimum requirement has increased the net- 
work’s revenue, its primary objective, aceording to NBC, has been to 
increase the volume of commercial traffic on optional stations. The 
requirement was introduced at the same time as the program extension 
plan (PEP) ," designed toward the same objective. It will be noted 
that the requirement does not apply to network advertisers who permit 
their programs to be made available to unordered stations under the 
program service plan.” 

The NBC 100-station minimum requirement during prime evening 
time periods has had some effect in getting advertisers to increase their 
lineup of ordered stations. All advertisers who were ordering less 
than 100 stations in periods to which the provision was made appli- 
cable elected to increase their ordered lineups rather than to follow 
either of the other alternatives (making their prownres available to 
unordered stations under the program service plan or taking a reduc- 
tion in discounts). Except for those programs made available under 
the program service plan, the effective minimum number of stations 
that must be ordered during the prime evening time on the NBC net- 
work is therefore 100, including the 58 basic stations. 


E. PARTICIPATING AND SEGMENTED PROGRAMS 


The NBC network has several programs appearing five times a week 
in which advertisers may purchase individual or participating an- 
nouncements, as distinct from the sponsorship or cosponsorship of a 
program unit. ABC and CBS also have daily programs, which are 
sold for multiple sponsorship in small segments (such as 15-minute 
units). A program of this type may carry announcements or com- 
mercial messages from a considerable number of different advertisers. 
Accordingly, additional problems are created if the individual adver- 
tisers order substantially different lineups. 

In the case of participating programs, many optional or sup- 
plementary stations of NBC have urged that the full network be 
made a “must buy.” The network has rejected this proposal on the 
grounds that the resultant cost of the participating announcements 
would be excessive for many prospective advertisers. NBC has es- 


1 This plan is described in ch. 5. 
2 For a description of this plan, see ch. 5. 
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tablished for each program a fixed list of stations that the advertiser 
must purchase; this list may be somewhat larger than the “basic” sta- 
tion group, but generally contains the most important stations on the 
network which have agreed to carry the program regularly. Thus, 
the NBC rate guide of November 1, 1956, listed 59 “basic” stations that 
the participating advertiser must purchase in the program Tonight. 

Some of the NBC programs also contain “supplementary” sta- 
tions that the advertiser may order individually. These “supple- 
mentary” stations are the ones carrying the programs on the program 
service plan and therefore available to carry commercial messages 
in the event that an advertiser should wish to order them. 

CBS does not have a designated group of stations in its segmented 
programs, other than the regular “must buy” group. ABC, which 
does not generally have a “must buy” requirement, designates a spe- 
cific group of stations which must be included in all sponsors’ orders 
for the Mickey Mouse Club program. 


Ill. “Must Buy” Poticy anp THE ADVERTISER 


Since the “must buy” practice is a sales tool, its most direct effect 
is upon the advertiser using, or seeking to use, network television. 
The broad question of whether the “must buy” practice is an undue 
restraint upon the freedom of action of the advertiser can be broken 
down into three closely related parts: 

1. Does the total size of the “must buy” or “minimum buy” 
requirement oblige network advertisers to purchase a larger 
lineup of stations than they would otherwise order? 

2. Does the requirement to purchase a specific group of “basic” 
stations oblige network advertisers to purchase individual sta- 
tions that they would not otherwise order ¢ 

3. In the light of the answers to questions 1 and 2 above, does 
the “must buy” practice give a competitive advantage to large 
advertisers by making network television inaccessible to smaller 
advertisers ? 

These questions will be considered in turn. 


A. TOTAL SIZE OF THE “MUST BUY” LIST 


There is no substantial evidence that network advertisers, taken as 
a whole, have been seriously restrained by the requirement that they 
purchase an aggregate of some 55 to 60 basic stations or that, as in 
the case of ABC, they purchase stations the aggregate rates of which 
are at least equal to a specified minimum. 
In a questionnaire addressed to selected advertising agencies, the 
FCC Network Study Staff asked the following question : 
5. (1) For the period from January 1, 1954, to date, spec- 
ify any instances in which the network “must buy” or “mini- 
mum dollar volume buy” policies was a factor in a decision 
that— 
(a) The advertiser would not purchase the network 
TV time in question. 
(6) The advertiser purchased a greater number of 
markets than were desired. 
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(c) The advertiser purchased specific markets which 
were not desired. 
(2) Specify instances in which the “must buy” policy was 
waived and list the markets for which this waiver was 
obtained. 


None of the respondent agencies cited any instances in which the 
“must buy” or “minimum buy” practice had been a factor in a decision 
that the advertiser would not purchase the network TV time in ques- 
tion. Only three cases were cited of ‘a by advertisers that 
the aggregate size of the “must buy” or “minimum buy” requirement, 
as distinguished from the inclusion of particular stations in the re- 
quirement, was greater than desired. The instances cited of waivers 
in the “must buy” ’ practice conform to those discussed earlier in this 
chapter. 

The actual size of the orders of network advertisers during a sample 
week also indicates that the size of the must buy list is not a substantial 
restraint on the advertiser. Table 19 (presented earlier) shows the 
number of ordered stations for all NBC network commercial 
grams broadcast during a sample week in April 1956. At that time, 
there were 55 NBC “basic” stations. During the daytime (i. e., prior 
to 6 p. m.), the lineup of ordered stations av eraged 79; ™ the range for 
individual programs was between 56 and 161. In the case of 3 of the 
14 programs, or slightly over 20 percent, the number of stations or- 
dered was close to the minimum (1. e., below 60). There was no pro- 
gram for which only the basic stations were ordered. 

The data just cited refer to the number of stations ordered for 
individual programs. In the case of programs having multiple spon- 
sors, an average for all of the sponsors was used. It is more meaning- 
ful to consider the data in terms of the number of stations ordered 
by individual advertisers. During the daytime period of the sample 
week, there were 34 NBC network advertisers (apart from those 
purchasing participating announcements). The average lineup was 
79 stations,* with a range between 55 and 161 stations. One net- 
work advertiser purchased only the basic lineup with no optional sta- 
tions, and 7 of the advertisers (or 20 percent of the total) ordered less 
than 60 stations. It may be presumed that some of these 8 adver- 
tisers might have ordered a smaller lineup in the absence of the “must 
buy” requirement. 

During the evening hours (after 6 p. m.) commercial lineups are 
substantially larger, ‘and the aggregate size of the basic list appears 
to be of no consequence. For individual advertisers, the average num- 
ber of ordered stations was 113,% far in excess of the preser ibed mini- 
mum. There were two special cases of “split” networks, each com- 
ponent comprising less than the number of basic stations, sold in sta- 
tion time. With these exceptions, no advertiser ordered less than 72 
stations; the upper limit of the range of orders was 182 stations. 

NBC’s 100-station minimum lineup for nighttime, achieved by dis- 
count penalties, has had more effect. The network has stated that as 
of May 1956 there were 16 programs in prime evening time with line- 





% Based on the median. The average based on the arithmetic mean was 91. “Particl- 
patine”’ programs are not included. 

4 Based on the median; the average based on the arithmetic mean was 87 stations. 

% Based on the median ; the arithmetic mean was 120. 
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ups of less than 100 stations. A year later, as a result of the new 
requirement, there were no programs with a lineup below 100 stations, 
No additional programs were added to the program service plans as a 
direct result of the 100-station minimum. 

Comparable data have not been tabulated for CBS. The network 
has stated, however, that in April 1956 the average lineup of sta- 
tions carrying netw ork commercial programs was 83 in the daytime 
and 121 in the nighttime.’® These averages are higher than those 
for NBC, since they refer to stations carrying the program rather 
than to ordered stations (some of which presumably did not agree 
to carry the program). 

A study has also been made of the effect of the ABC minimum gross 
dollar requirement during the sample week of April 1956. Most 
ABC network advertisers hi id cleared gross time sales substantially 
in excess of the specified minimum. The aver age cleared gross time 
sale was 136 percent of the minimum requirement. In the case 
of 3 of the 28 programs, the cleared gross time appears to have been 
below the minimum, and ABC presumably waived its requirement 
in these cases; in 2 of these 3 instances, the cleared gross time sales 
would have exceeded the minimum if all of the ordered stations had 
cleared the program. 

It is clear from the foregoing data that the current “must buy” 
and “minimum buy” requirements have not required network ad- 
vertisers to order a larger lineup of stations than desired, except in 
a small number of cases during daytime hours. The 100-station 
nighttime requirement of NBC has resulted in the order of a larger 
lineup of stations than originally desired in some additional in- 
stances. If the basic required lineup were substantially reduced or 
abolished, many additional advertisers interested in smaller cover- 
age at lower cost might, of course, desire to use network television. 
However, in the absence of a minimum required lineup, the networks 
would undoubtedly be disposed to sell the available time to those ad- 
vertisers prepared to order the largest lineup. Given the present 
demand for network television on the part of national advertisers, the 
large majority of those using television do not appear to be influenced 
in the size of their orders by the “must buy” requirement, as it is cur- 
rently fixed by the network. While a few advertisers have probably 
been obliged to purchase a slightly larger lineup as a result of the 
“must buy” requirement, the number is not substantial. 


B. SELECTION OF SPECIFIC STATIONS IN THE “MUST BUY” GROUP 


There is evidence that a somewhat larger number of network ad- 
vertisers have been required to order specific stations that they would 
not otherwise have desired as a result of the inclusion of those sta- 
tions in the basic group of CBS or NBC. Cases of this kind appear 
to be more numerous than the cases, discussed above, of purchase of 
a larger lineup of stations than desired. However, the large ma- 
jority of network advertisers are undoubtedly glad to purchase most 
of the stations included in the basic group and would do so even if 
there were no “must buy” requirement. 


16 CBS, Network Practices, p. 128. 
17 Average based on the median. The arithmetic mean was 137 percent. 
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It has been seen that the selection of basic stations by the CBS 
and NBC networks is done, for the most part, on the basis of objec- 
tive criteria which attempt to evaluate the importance of the market 
to the advertiser. Exceptions have been permitted, in a few cases, 
for advertisers with special distributional problems of a regional 
nature. On the other hand, there have been deviations from the 
standard network criteria for the selection of basic stations, for rea- 
sons of interest to the network rather than the advertiser. Also, and 
more important, some network advertisers, although selling on a na- 
tional basis, may not have sufficient distribution in certain markets 
to warrant the order of these markets on the network. The excep- 
tions permitted by the networks have not been sufficiently numerous 
to prevent problems from arising in specific instances. 

It is difficult to measure precisely the extent to which the require- 
ment to purchase a specific group of basic stations has been a re- 
straint on the freedom of network advertisers. Various pieces of evi- 
dence, none of which is conclusive by itself, point to this conclusion: 
The requirement, while far from being a major problem, has com- 
pelled an appreciable number of advertisers to order a few stations 
that they would not otherwise have purchased. 

The network study questionnaire addressed to advertising agen- 
cies asked for a listing of the instances in which the “must buy” 
policy resulted in an advertiser’s purchase of specific markets that 
were not desired. The majority of the respondent agencies stated 
that there were no such instances in their clients use of network 
television. In the case of seven advertisers, however, the agencies 
reported that specific stations were purchased that were not desired. 
In the case of 1 of the advertisers, this applied to 4 different programs 
sponsored since January 1, 1954. Between 2 and 4 undesired stations 
were involved in each of these cases. 

From the questionnaire to advertising agencies, and from network 
correspondence with advertisers and agencies, it appears that the 
stations to which advertisers have objected, and which would not have 
been purchased except for the “must buy” requirement, have fallen 
into the following categories: 

(1) Stations located in markets in which the advertiser has 
no interest because of the particular distribution pattern of his 
product or products ; 

(2) Stations in smaller markets included in the basic group by 
the network on the grounds of heavy cable interconnection costs; 

(3) UHF stations in intermixed markets that have been in- 
cluded by the network although the number of converted sets 
is below the specified minimum ; 

(4) Stations in smaller markets that were not delivering a 
competitive share of the audience in the market in terms of 
ratings; and 

(5) Stations with a substantial overlap from larger market 
stations but included by the network*because of multiple owner- 
ship considerations. 

In some instances the objections of advertisers to the inclusion of 
specific markets have been vigorous. One advertiser, in a letter to a 
network complaining about the requirement to order a particular 
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station, warned the network that “compulsory uneconomic arrange- 
ments are bound to backfire.” 

Another way of measuring the extent to which advertisers are 
required to order specific stations, as a result of their inclusion in the 
“must buy” group, that they would not otherwise desire is to deter- 
mine the extent to which optional stations are ordered more often 
as a result of being converted to a basic status. If stations are 
ordered more frequently through their inclusion in the basic list, 
it is obvious that some advertisers are ordering them that were not 
previously doing so, and would not otherwise have done so. 

In an interview with members of the Network Study Staff, the 
manager of one station in a smaller market included in the basic list 
expressed the opinion that the station would not be ordered for all 
network commercial programs were it not included in the list. This 
was based on the objections of specific network advertisers to ordering 
the station, and also on the station’s experience in the national spot 
field. Similarly, an ABC affiliate in one of the top markets of the 
country indicated that, in the absence of a “must buy” requirement 
on the part of the ABC network, he was not being ordered for all the 
commercial programs of his network. 

Several network affiliates have testified in a similar vein before 
the Senate Interstate and Foreign Commerce Committee. One 
affiliate stated : 


My own experience has definitely proved that a station is 
much more healthy when it is in the must buy network group 
than when it is not." 


Another testified that— 


So far as we are concerned, we are delighted, for ourselves 
and for our viewers, to be guaranteed access in this manner 
to a larger share of network programing than we might 
otherwise enjoy.” 

Information on a “before” and “after” basis is available with re- 
spect to three stations now included in the “must buy” lists. After 
their elevation to “must buy” status, the stations were presumably 
ordered for all, or virtually all, network commercial programs. 
Shortly “before” their classification as basic affiliates, the situation 
was as follows: 

(1) Station A was ordered for 77 percent of the network’s 
commercial programs (measured in terms of total hours) and 
not ordered for the remaining 23 percent; 

(2) Station B was not ordered for at least four network com- 
mercial programs; 

(3) Station C was carrying the full nighttime schedule of 
commercial programs except for between 2 and 4 programs car- 
ried on a competing station in the market; the market was not 
being ordered for several daytime shows, and for segments of 
other daytime shows. 

Additional evidence of the effect of inclusion in the basic list on 
the frequency with which a station is ordered is provided by the 


18 Owen Saddler, KMTV-TV, statement before the Committee on Interstate and Foreign 
Commerce, U. S. Senate (1956), hearings, p. 2740. 
1” Statement of Robert Swezey, WDSU-TY, ibid., p. 2759. 
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incentive compensation plan of NBC. This plan provides for a 
slightly higher rate of compensation (through a waiver of the free- 
hour requirement) to affiliated stations carrying more than 174 hours 
of commercial programing monthly.” Most of the basic stations re- 
ceived compensation regularly under this plan. However, during 1956 
no optional station carried a sufficient number of commercial programs 
to qualify under the plan in any month. 


c. “MUST BUY” AND THE SMALL AND LARGE ADVERTISER 


It has been alleged that the networks’ “must buy” requirement has 
the effect of making it more difficult for the smaller national adver- 
tiser to use television, both by requiring a large lineup of stations and 
by requiring the advertiser to order particular markets in which he 
has no interest. In reply, the networks have asserted (1) that a large 
number of different advertisers are accommodated by the networks 
(247 different advertisers used network television during the last 
quarter of 1955, according to data from the Television Bureau of Ad- 
vertising cited by NBC) ; * (2) that network television is made avail- 
able to smaller advertisers through such arrangements as participat- 
ing —_ uncements (the smallest advertiser on NBC in 1955, for ex- 
ample, had a time expenditure of only $6,700, for one participating 
announcement); and (3) that national spot and local television are 
available to meet the needs of regional and local advertisers with more 
limited distribution than that required for nationwide network tele- 
casting.** 

It has been indicated above that a small number of advertisers 
using television have been obliged to purchase a larger lineup of sta- 
tions, and a somewhat greater number of advertisers have been obliged 
to order a few particular stations against their wishes, as a result of 
the “must buy” requirement. If it is assumed that a large national 
advertiser is in a better position than a small national advertiser to 
use network television despite these handicaps, to this extent the 

“must buy” practice may be said to place the smaller advertiser at a 
competitive disadvantage. 

It is unlikely, however, that the “must buy” policy, as such, has any 
significant effect upon the size of advertisers using network television. 
The fundamental problem involved has to do with the cost and de- 
mand structure of the television business rather than with the “must 
buy” practice. If there were no “must buy” requirement, the costs 
of network time and programs would still be too high for many small 
advertisers: and so long as there are national advertisers demanding 
to purchase most of the networks’ lineup of stations, the networks are 
not likely to accept a substantial loss of revenue by permitting sales 
of smaller lineups of stations in order to accommodate smaller 
advertisers. 

Small advertisers engaged primarily in regional or local sales have 
only limited access to network television, mostly through the sales of 
some network programs on a local co-op basis. Again, however, the 


™ This plan is described in ch. 8. 

“Cf. the statement of Richard A. Moore, KTTY, ibid., pp. 1537-1539. 

2 NBC Statement of Facts, p. 36. 

*™ Cf CBS Memorandum Concerning the Statement of Richard A. Moore (KTTV). 
pp. 32-83 
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fundamental problem is unrelated to the networks’ “must buy” re- 
quirement. The ~— e of network television is the provision of a 
nationwide outlet for the sales message of national advertisers. As 
such, it is expensive advertising and is designed for a particular kind 
of client—the advertiser with national distribution. Without a dras- 
tic change in the nature of the network television service, it is difficult 
to see how it could be converted into one designed to meet the needs 
of regional or local advertisers. 


IV. “Must Buy” Ponicy AND THE STATIONS 


It has been contended that the “must buy” practice places the in- 
dependent station in a required market at a competitive disadvantage, 
The network advertiser is said to be compelled to place his program 
on the network affiliate in the market rather than on the independent 
station that he might prefer to order on a “spot” basis. This is one 
facet of the broader question whether the network’s power to select 
the particular affiliates to be included in the basic group has been 
used in a manner consistent with the public interest. 


A. RELATIONSHIP WITH STATIONS 


The decision with respect to the inclusion or exclusion of individual 
stations is made solely by the network. This does not mean that there 
is not considerable discussion between the network and its affiliates 
with respect to the composition of the basic list. Occasionally these 
discussions have taken place in meetings between the network and 
groups or committees of its affiliates. As a general rule, however, 
the discussions take place on a bilateral basis between the network 
and individual stations. 

Stations coming on the air and joining the network, those switch- 
ing their network allegiance, and optional stations in the larger 
markets are likely to query the network with respect to their inc lusion 
in the “must buy” list. In some of these situations, there may be con- 
siderable discussion between the network and the station concerning 
the latter’s prospects for joining the selected group. Only one in- 
stance has been found of a station having a contractual arrangement 
with the network specifying that — 


During the term of this agreement so long as CBS tele- 
vision continues its basic required station group in network 
purchases, CBS television shall include station in such group. 


In the early days of the CBS televi ision network, another affiliate had 
an oral understanding with CBS that it would be included in the 
basic required list if and when one was established. One station 
obtained a verbal commitment from CBS that it would be included 
in the “must buy” list, at least for the duration of its existing con- 
tract, if it switched its primary clearances from NBC; on the strength 
of its warning to NBC that it would seek primary affiliation elsewhere 
if dropped from the basic group, the station has been able to remain 
on the basic list although not qualified by the standards of either net- 
work. In its periodic review of the basic group, NBC sometimes re- 
fers, in its internal memoranda, to its “commitments” for the future 
inclusion of stations when they come on the air or join the network. 
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On the other hand, there have been some instances where a station 
apparently was not aware in advance that it was to be included in 
the basic list. 

It is evident, therefore, that while the final decision with respect to 
the composition of the basic list rests with the;network,) the decision 
may follow upon considerable discussions with the stations involved, 
occasionally including written or oral commitments or understand- 
ings. These discussions do not relate to the “must buy” practice as a 
whole, including the participation of other stations, but only to the 
inclusion of particul: ir affiliates in the group. 


B. STATION POSITION ON THE “MUST BUY” REQUIREMENT 


Groups of representative affiliates of the networks have testified in 
unanimous support of the “must buy” requirement. The position 
ge ed by the affiliates consists essentially of three points: ** 

The “must buy” practice involves a relationship between the net- 
>. and the advertiser, and not between the network or advertiser 
and the station. There is no negotiation or agreement between the 
station and the network concerning the former's classification in the 
basic group. Furthermore, there 1s no agreement or understanding 
among the stations included in the group to withhold certain desirable 
time periods from sale to any advertiser unless all the stations in the 
group are purchased by the advertiser. 

All network affiliates favor the “must buy” policy and benefit 
from it, whether or not they are included in the basic group. Basie 
stations benefit because they are guaranteed more orders than they 
might otherwise receive. Optional or supplementary stations benefit 
because, once the advertiser has made the major investment of pur- 
chasing the required group, he is more disposed than he might be 
otherwise to add other stations to his lineup. According to one op- 
tional affiliate: 


Moreover, requiring purchase of a basic group of stations 
often induces advertisers to buy more than the basic group. 
* * * Once an advertiser has committed himself to purchase 
the basic network we have found it much easier to convince 
him to add $200 to his budget in order to reach the central 
South Carolina market. The additional cost, in the light 
of audience delivered, does not increase appreciably his cost 
per thousand and may actually reduce it. Were an advertiser 
not required to purchase a basic group of stations, the people 
in our markets might be deprived of our network service for 
most of the broadcast day because WNOK-TV would be far 
less successful in convincing a network advertiser to pur- 
chase time on channel 67.5 


The “must buy” practice is a reasonable arrangement and neces- 
sary to the functioning of national networks. “If an advertiser wants 
to use a nationwide network, he must order a sufficient number of 
stations to justify the use of that network in the first place.”* 





*For the position of individual affiliates on this question, see the hearings before the 
Committee on Interstate and Foreign Commerce, U. S. Senate (1956), pp. 2540, 2569, 2596, 
2617, 2715. 2740. 2759, 2767, 2884, 2886. and 2831 2832. 

= Statement of H. Moody McElveen, Jr.. WNOK-TY, ibid., p. 2596. 

* Statement of John S. Hayes (WTOP-TV), ibid., p. 2540. 
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With respect to the first point, it may well be that there is no ex- 
plicit agreement among the basic affiliates to sell the time on their 
stations to network advertisers only as a group. It is correct that the 
primary relationship mvolved in the “must buy” policy is between 
network and advertiser. On the other hand, there is a significant re- 
lationship between a network and its individual affiliates concerni 
their inclusion in the “must buy” group; discussions, if not negotia- 
tions, are often involved, and in at least a few instances there is an 
agreement or commitment between the two parties. 

Concerning the benefits accruing to affiliated stations under the 

“must buy” requirement, it has been seen that some stations undoubt- 
edly do receive an advantage through their inclusion in the basic 
list, since they receive more orders as a result. Whether it is true that 
optional or supplemental stations also receive more orders than they 
would in the absence of a “must buy” requirement is debatable. The 
reverse would seem to be as likely, if not more so. After the adver- 
tiser has made a major purchase of the required list, sometimes includ- 
ing a few stations that he does not wish to purchase, he might be less 
prepared than otherwise to order additional stations. The fact that 

many optional stations are anxious to be included in the basic list sug- 
gests that their principal interest lies in inclusion in, rather than ex- 
clusion from, the required group. An internal memorandum of one 
of the networks observed : “There are basic divergencies in views and 
interests as between certain affiliates in major markets who want the 
‘must buy’ network to be closely limited, and smaller stations, who 
want it to be extended.” Witness also the following colloquy between 
the president of CBS and a member of the staff of the Antitrust Com- 
mittee of the House Judiciary Committee: 


CounseL. But being included as a member of the basic 
required group of the CBS Television Network is a factor of 
considerable value to the affiliate concerned, is it not? 

Mr. Stanton. Not if you are in Philadelphia or Cleveland 
or Detroit, because no advertiser has any doubt about the 
importance of those markets in the national scheme of dis- 
tribution. If you are a very small market, I would have to 
answer that in the affirmative. 

CounseL. In general do the affiliates request CBS to put 
them on the “must buy” list? 

Mr. Stanton. As I said yesterday, we have two kinds of 
affiliates, those who want more business and those who want 
less business * * * the ones who want more business from 
the network are the ones who are in the smaller markets, and 
the ones who want less business are in the giant markets 
where, as I have already indicated, the advertisers go in and 
reinforce their national campaigns with local and spot cam- 
paigns, and they don’t need as much programing.”” 


The third noint, concerning the networks’ need for a “must buy” 
requirement, is diseussed below. 


2 Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives (1956), p. 5757. 
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C. NETWORK-STATION RELATIONS 


Since some of the affiliated stations (in the smaller “must buy” 
markets) obtain a substantial benefit from their inclusion by the net- 
work in its basic required list, the question arises whether network- 
station relations are affected by this situation and, if so, to what 
extent. 

If (1) there were no discussions with individual stations concern- 
ing their inclusion in the “must buy” list and (2) the network’s 
standards for selection were wholly objective and followed automati- 
cally in all cases, then presumably there would be little opportunity 
for the network to take adv antage of the benefit conferred upon its 
affiliates through their selection for the basic required group. In 
practice, as has been seen, neither of these conditions is fully realized. 

Some discussion with basic stations prior to their selection takes 
place in a considerable number of cases. As has been indicated, the 
networks do have objective criteria for the selection of stations and 
observe them closely in a large majority of the cases. On the other 
hand, NBC has never published its specific criteria, so that its affil- 
iates as a whole are probably unaware of the exact standards that are 
applied. CBS apparently first published its “coverage” standard 
in 1956. Moreover, CBS supplements its coverage standard with a 
market standard which is not statistical, and, according to the net- 
work, depends on the “exercise of judgment.” The networks also 
have some flexibility with respect to the timing of the affiliates’ in- 
clusion in the basic list. Finally, as has been seen, there have been 
some exceptions to the specified standards for a variety of reasons. 

Under these circumstances, a network’s ability to select the stations 
to be included in the basic list can give it a substantial bargaining 
advantage in its relationship with these stations. The networks have 
not been reluctant to employ this advantage when necessary, notably 
in connection with the process of clearing network commercial pro- 
grams. The network may remind a station of its basic status when 
seeking to improve its clearance situation. Upon being informed 
of its acceptance as a basic station, one affiliate was advised by its 
network that “we look forward to absolutely no clearance problems.” 
In general, a high level of clearance is expected of basic stations and, 
as has been seen, such clearances are generally forthcoming. Adver- 
tisers and their agencies also expect a high level of clearance from the 
basic stations in return for the requirement to order them, a fact that 
may be called to the attention of the nework or the stations in ques- 
tion when the occasion arises. 

This situation presents an important issue of public interest. Ac- 
cording to Commission policy, the station licensee must be free to 
exercise his best judgment with respect to the programs broadcast 
over his facilities. Through its ability to select the affiliates to be 
sold on a “required” basis, “the network may be in a position to per- 
suade these stations to accept network programs that they would not 
otherwise be disposed to carry. 


97927—58——-33 
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p. “MUST BUY” AND THE INDEPENDENT STATION 





An independent station, KTTYV in Los Angeles, has taken the posi- 
tion that independent stations suffer an economic injury as a result of 
the “must buy” arrangement between the network and its affiliates, 
According to KTTV: 

KTTYV is constantly confronted with situations where an 
advertiser has acquired the national rights to a television pro- 
gram and desires to have it broadcast in Los Angeles as well 
as in other cities throughout the country. In such instances, 
if KTTYV desires the program, we consult with the advertiser 
or the advertising agency and offer him a time period for 
the program on our station. 

It has been our experience, however, that regardless of 
whether KTTV offers a more desirable time period at a ' 
lower cost per thousand than a particular network station in 
Los Angeles, we are told by the advertiser or his agency 
that despite the fact that the KTTV proposal is more attrac- 
tive, the advertiser must place the program on the network 
station in Los Angeles or he will be deprived of the oppor- 
tunity of placing the program on stations affiliated with that 
network in other cities. 

In one instance, KTTV actually secured an order from the 
advertiser for the film program Captain Midnight, owned 
by the advertiser and broadcast over network facilities in 
40 other cities. We were able to do this because of an ap- 
parent slip-up whereby the advertiser was able to avoid tem- 
porarily the network’s “must buy” requirement in Los 
Angeles. We were told by the advertising agency that con- 
tinued pressure was placed upon them by the network to move 
the show to the network station. Finally, on the telephone, 
the agency informed KTTYV that the network had now told 
the agency that unless they moved Captain Midnight to the 
network station in Los Angeles, the network would not make 
available a time period then under discussion for another 
program, Tales of the Texas Rangers, to be placed on behalf 
of a different advertiser by the same advertising agency.” 


A similar position has been taken by WTVR Richmond, Va., now 
an ABC affiliate. This station was a primary affiliate of NBC, included 
in the network’s basic group. It lost its NBC affiliation when the net- 
work switched to WXEX in Richmond, which then became the basi¢ 
station for NBC in the Richmond area. According toWTVR: 


When NBC switched its affiliation to WXEX, the NBC 
“must buy” policy caused us to lose a large number of pro- 
grams which the advertisers might well have preferred to 
keep on our station, instead of shifting to WXEX-TV * * * 
of the 37 NBC-network originated programs which we were 
carrying between the hours of 7:30 and 11 p. m. each week 
when our affiliation expired, several were on film and were 
controlled not by NBC, but by the advertiser. Prominent 
examples are Fireside Theatre, Dear Phoebe, and Texaco 






























% Statement of KTTV before the Committee on Interstate and Foreign Commerce, U. 8. 
Senate (1956), hearings, pp. 1495-1496. 
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Star Theatre. The advertiser could readily have delivered 
this film to us by mail in a can, for broadcast by our sta- 
tion, instead of having it transmitted over the network wire 
from New York. But the NBC “must buy” policy compelled 
the advertiser, as a condition of purchasing time on NBC 
affiliated stations in 50 other — markets throughout the 
country, to purchase time on the NBC affiliate in the Rich- 
mond area, WXE X-TYV, instead of from us.” 


CBS has replied to the KTTYV position with the following: 


It is true that KTTV has not been able to broadcast cer- 
tain network programs. But that is wholly irrelevant to the 
basic required practice. When an advertiser chooses to use 
the network as his advertising medium, he elects to have his 
program broadcast over the network’s affiliates. The network 
is an aggregate of its affiliates, not an ad hoc collection of 
stations unrelated to it except at the whim of advertisers. 
Here, KTTV is not complaining about the basic required 
practice, but rather, either that it is not a network affiliate, or 
that there is such a thing as a network at all. 

The network practice is not different from that of other 
national advertising mediums. Life magazine does not give 
an advertiser a rebate because the advertiser would prefer to 
have his advertisement in another publication in Chicago or 
in any other market. Similarly, each of the so-called Sun- 
day supplements defines the medium being sold by listing the 
newspapers in which the advertiser must place his advertis- 
ing. The advertiser may not arbitrarily place his advertis- 
ing in another newspaper in one or more markets in lieu of a 
newspaper associated with the Sunday supplement.*° 


With respect to the charge of KTTV that CBS used its control 
over other time periods to pressure the advertiser agency into switch- 


ing its program Captain Midnight from KTTV back to the CBS 
affiliate, the network has replied : 


Here again, the statement’s allegations are irresponsible 
and entirely erroneous. ‘The facts are that when the adver- 
tiser first purchased Captain Midnight on the network, 
KNXT, the CBS-owned television station in Los Angeles 
(and, it may be noted, on the basic required list) refused to 
clear the time ordered by the advertiser since that time period 
was occupied by the educational programs Shakespeare on 
TV and Child Psychology on TV. Thus, in accordance with 
CBS television network policy, the program was made avail- 
able for placement on another station in the market. 
KTTY, was selected by the advertiser. Thereafter, KNXT 
and the network continued to negotiate with the advertiser, 
and when a mutually satisfactory substitute time period was 
found, Captain Midnight moved from KTTV to KNXT. 

The Captain Midnight negotiations were wholly unrelated 
to the Tales of the Texas Rangers negotiations. One pro- 
gram or one set of circumstances had no ) beari ing on the other. 





™ Statement of Wilbur Havens, WTVR, ibid., pp. 1636—1637. 
"CBS Memorandum Cuncerning the Statement of Richard A. Moore (KTTV), p. 25. 
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George A. Bolas, director, mediums activities, Tatham- 
Laird, Inc., the advertising agency which handled the Cap- 
tain Midnight and Tales of the Texas Rangers programs, 
stated in a letter to CBS: “We were never threatened or 
informed in any way by CBS that we were jeopardizing the 
possible time period clearance of Tales of the Texas Rangers 
unless we moved Captain Midnight to the CBS network ‘sta- 
tion in Los Angeles. We can also state that we did not inform 
Mr. Moore that such was the case.” That letter is appendix A, 
attached hereto. 


It is undoubtedly true that independent stations have great difficulty 
in obtaining access to the programing of network advertisers. Funda- 
mentally, however, the situation arises not from the “must buy” prac- 
tice but from the right of first call and territorial exclusivity con- 
ferred upon network affiliates by their network contracts. As ex- 
plained elsewhere in this report,” the networks give their primary 
affiliates the right of first call with respect to all “network programs 
telecast in their community. An unaffiliated station can only gain 
access to the program after the primary affiliate has turned it dow n, 
or offered a delayed broadcast time unacceptable to the advertiser. 
The case of “Captain Midnight,” cited by KTTV, was apparently 
not a “slip-up” in the “must buy” policy. As is customary, the net- 
work program was offered first to the CBS affiliate in the market 
(which happened to be a network-owned station). When the CBS 
station was unable to offer a suitable time to the advertiser, the latter 
was free to place the program elsewhere in the market—in this case, 
on KTTY. Secondary or unaffiliated stations are sometimes able to 
obtain network programs (and network advertising) in this way, but 
it is unrelated to the network’s “must buy” practice. 

There is one set of circumstances under which the “must buy” policy, 
as such, may have the effect of denying to an unaffiliated station a 
network program and the accompanying advertising. If the network 
advertiser owns a program that has been produced by a nonnetwork 
group, and if the program is on film, the advertiser may retain the 
right to place the program in certain markets on a nonnetwork or 
“spot” basis. In these circumstances, it would be possible for the 
advertiser to order nonnetwork stations in “optional” or “supple- 
mentary” markets on a spot basis if he should prefer to do so. In the 
“basic” markets, however, the advertiser would be required to order 
the network’s basic affiliates: 

This situation is likely to be, in most instances, of more theoretical 
interest than practical effect. As indicated, the necessary circum- 
stances include (1) advertiser ownership of an independently pro- 
duced program shown on the network, (2) telecasting of the program 
on film so that it can be made available to an independent station 
without use of network facilities, and (3) advertiser preference for 
the independent station rather than the network affiliate in the mar- 
ket. Insofar as the Network Study Staff has been able to ascertain, 
the “must buy” policy, as such, is not a significant restraint on the 
independent station. 


%1 Tbid., p. 26. 
82 See ch. 5. 
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V. “Musr Buy” Poticy aNp THE NETWORKS 
A. NETWORK POSITION 


The final issue to be considered is whether the “must buy” or “min- 
imum buy” requirement is necessary for the successful operation of a 


network. The networks’ case will be presented in their own words. 
NBC has stated : 


The must-buy policy provides for use of a national net- 
work on a national basis. It is essential to networking, and 
each network has worked out its own formula on the mat- 
ter. In our case, we established certain standards with re- 
gard to market size and economic importance, and have 
designated the stations which meet these standards as basic 
affiliates. The basic network is the minimum network for 
which we accept orders. 

The must-buy stations—in 57 markets—together provide 
basic national circulation. They form a reasonable and logi- 
cal minimum-purchase unit for national-marketing purposes. 
In addition, a network advertiser can buy any or all of the 
remaining 150 option affiliates to get the supplementary cov- 
erage or greater penetration of the national market. 

If NBC could not establish a minimum-purchase unit, pre- 
sumably it would have to accept the business of an advertiser 
who wanted to buy only 10 or 15 stations for a particular 
program. If this happened, the great majority of the sta- 
tions NBC undertakes to serve, and millions of viewers in 
their areas, could not receive the program, and the revenue 
to the network would not even meet its interconnection costs 
for the period.** 


The CBS position can be found in the following statement : 


The basic required stations, taken as a group, constitute 
the indivisible product that CBS-Television creates, assem- 
bles, and sells. They are the basic network. Combined, 
they provide a medium which, in fundamental respects, is 
different from the limited medium provided by each individ- 
ual station. It is a national advertising medium, as distin- 
guished from a local medium. Its function is to provide 
nationwide circulation in the television field, just as Life 
and the Saturday Evening Post serve the entire Nation in 
the publication field. 

The size and characteristics of the network medium are de- 
termined by CBS-Television, based upon the interrelated 
requirements of its customers (advertisers), its affiliates, and 
its own internal economics * * * 

The minimum dimensions of the network having been out- 
lined by advertiser demand, CBS-Television has fashioned 
its product and geared its operations to meet that demand. 
The basic required list was not adopted to suppress com- 
petition in any way, nor does it do so. Its basic purpose 





* Testimony of President Robert Sarnoff, NBC, hearings before the Antitrust Subcom- 
mittee of the Committee on the Judiciary, House of Representatives (1956), p. 6020. 











* CBS Network Practices, pp. 
% Statement of Robert Kintner, then president of ABC, before the Committee on Inter 
Foreign Commerce, U. S. Senate (1956), hearings, pp. 2500-2501. ABC no 
longer requires that the advertiser order the network-owned stations. 
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and function are merely to define and delineate the product 
that the network has for sale. 

Once a network has determined the character and dimen- 
sions of its basic product (the basic required group) and 
geared its operations to satisfying the demand for that prod- 
uct, there are compelling economic reasons for prohibiting 
fragmentation of the product. The network, as stated, makes 
heavy commitments for A. T. & T. interconnection service 
among its affiliates, on a minimum basis of 8 hours per day. 
The cost of maintaining the interconnection service simply 
could not be supported by orders for only a few major sta- 
tions. If an advertiser were to place an order, for example, 
limited to New York, Chicago, and Los Angeles, the costs 
for interconnection facilities, alone, would be unbearably 
excessive. There must be stations along the line to provide 
sufficient revenues to defray the cost.** 


ABC has similarly defended its need for a “minimum buy” 
quirement: 


ABC believes that must-buys, which have been the subject 
of testimony before the committee, is in the public interest 
because it results in necessary economic support, both for the 
stations and for the network. But ABC does not require a 
network advertiser to purchase a large number of specific 
markets. It is our belief that the most efficient use of the 
medium by an advertiser can be realized through the estab- 
lishment of a minimum gross for network time, and he must 
generally purchase this amount. ABC’s minimum gross 
for television network sales is $30,000 for a class A half 
hour. Within this requirement, advertisers are normally 
required to include the five television stations owned and 
operated by ABC. 

The reason and justification for a mmimum gross time re- 
quirement is apparent. It assures programs to a large num- 
ber of ABC affiliates, and recognizes the cost of providing 
the program and related network services. It is axiomatic 
that a minimum economic base must be maintained if the 
operation of a network is to be supported. It is a matter of 
fact that most advertisers using ABC facilities would like to 
buy higher grosses than we can now deliver. 

ABC would not be operating reasonably, as a network, 
if for example, an advertiser were pe ‘rmitted to purchase a 
half hour of prime time without meeting some minimum re- 
quirments. We require the advertiser to include i in his pur- 
chase the five network-owned stations because it is, in part, 
the revenue from these stations that enables us to develop 
network progr: aming and network services. While the mini- 
mum gross buy is a requirement of ABC, we do make ex- 


ceptions, depending upon the marketing requirements of 


advertisers, and we use every means at hand, within prudent 
business judgment, to give opportunities to the smaller adver- 
tisers to use network television.* 





127-129 
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B. EVALUATION 


The position of the networks can best be evaluated by answering 
two questions: (1) Is there a minimum size of station lineup below 
which the sale of a group of stations by the network would be uneco- 
nomical; and (2), if so, Is the “must buy” or “minimum buy” require- 
ment necessary in order to insure the advertiser’s purchase of at least 
this minimum lineup? ‘The answer to the first question would appear 
to be “ Yes”; to the second, “No.” 

1. Need for a minimum lineup 


The networks are in the business of providing a national advertising 
medium, based on a visual audience gathered through the circulation 
offered by individual affiliated stations. Its business is national in 
character. In order to provide this national service, a network incurs 
substantial fixed costs, particularly for interconnecting its affiliated 
stations. Although the present basis on which A. T. & T. rates for 
its long lines are fixed is not the only, or necessarily the best, way of 
apportioning these charges,** it is evident that substantial intercon- 
nection costs are involved in the maintenance of a national network. 
If the networks were able to sell only 10 or 15 stations, for example, 
to an individual advertiser, the cost of maintaining the interconnected 
system might become prohibitive, regardless of how this cost were 
established by the A. T. & T. or shared between the network and the 
affiliates. Similarly, network programing as presently carried out is 
a highly expensive undertaking, and these expenses could not be amor- 
tized over a small number of affiliates. Also, the network would not 
be able to afford an adequate sustaining program service on these 
terms. The remaining one-hundred-and-ninety-odd affiliates would be 
without network service and would have little incentive to remain 
with the network. It is reasonably certain that a national television 
network, as presently constituted and with existing technology, could 
not survive if it were unable to sell the time of more than a small 
proportion of its affiliated stations to any advertiser. 

2. Need for a“must buy” requirement 

It does not follow, however, that the “must buy” requirement is 
necessary to insure a nationwide lineup of stations. On the contrary, 
the “must buy” requirement has had very little to do with the size of 
the lineups ordered by network advertisers. This can best be appre- 
ciated if several points concerning the nature of the “must buy” re- 
quirement are borne in mind. 

Essentially, the size of the lineups that network advertisers are pre- 
hg to order is determined by the economics of the television mar- 

et. At the present level of station rates, the demand for network 
television time is such that most network advertisers are prepared to 
order satisfactory station lineups regardless of the “must buy” re- 
quirement. If the market situation should change, the ability of the 
networks to “hold the line” through the “must buy” practice would 
be limited. If most network advertisers were not prepared to order 
substantial lineups of stations for economic reasons, a network require- 
ment that they do so would be largely ineffectual and would drive 
some advertisers from the medium. This is abundantly illustrated by 





* See the discussion in ch. 11. 
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the substantial modifications that the networks have been obliged to 

make in their “must buy” practices in radio. Since a “must buy” 

requirement cannot be enforced in the face of an inadequate demand 

for network services, the NBC network has abandoned the practice in 
radio and the CBS radio network has virtually done so. 

If the “must buy” requirement were fixed at a level close to the 
average lineup that network advertisers were prepared to order, some 
advertisers might be compelled to order larger lineups than they 
would otherwise as a result of it. The networks have not, in practice, 
attempted to use their “must buy” policy in this way. The average 
evening lineup of CBS and NBC comprise about 120 stations. Under 
those cireumstances, the “must buy” requirement fixed by the net- 
works at 55 to 60 stations has had very little effect in persuading 
advertisers to order larger lineups. Even daytime lineups are gen- 
erally in excess of the minimum specified by the network. The ‘ ‘must 
buy” policy cannot be said to be essential to the network in securing 
nationwide coverage. If it is useful to the network at all, it would 
seem to be for other purposes, such as the leverage gained in network- 
station relations. The NBC minimum lineup of 100 stations during 
nighttime hours, fixed at a level closer to the average ordered lineup 
of network advertisers, has had a somewhat greater effect in inducing 
advertisers to expand their orders. 

NBC has indicated that— 


If NBC could not establish a minimum facilities purchase 
requirement, presumably it would have to accept the busi- 
ness of an advertiser who wanted to buy only 10 or 15 sta- 
tions, with revenue to the network which would not even meet 
its interconnection costs. 


There is no apparent basis for this presumption. The network is 
always free to select from alternative advertisers. If the network is 
confronted with two advertisers seeking the same time period, one of 
which wishes to order 10 or 15 stations ‘and the other 110 or 115, there 
can be no question as to which one would be accepted by the network, 
whether or not there is a “must buy” requirement. If the “must buy” 
requirement were prohibited, the network would still be free to stipu- 
late that all advertiser lineups must be acceptable to it. This is the 
practice currently followed by NBC and CBS in radio, for example, 
without a “must buy” requirement, and by NBC in television during 
non-option-time hours when the “must buy” requirement does not 
apply. Inthe most unlikely event that the majority of network adver- 
tisers desired to purchase only 10 or 15 stations, the network service 
as presently constituted would not long survive and the presence or 
absence of a “must buy” requirement would have virtually nothing to 
do with the outcome. 

The network defense of the “must buy” requirement has also been 
tied to the necessity of covering the fixed costs of the network opera- 
tion. For example, CBS has stated that— 


The basic-required stations * * * are those whose rates as 
shared by the network cover the fixed charges of maintain- 
ing the network and whose use by an advertiser assures a 





% NBC Statement of Facts, p. 40. 
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minimum number of strong popular stations so that the net- 
work can be kept available for public use as a national 
medium.** 


While the necessity of covering fixed costs is readily admitted, it 
should be recognized that the specific “must buy” requirements have 
been established on the basis of criteria related primarily to adver- 
tiser demand (i. e., circulation or coverage data with respect to mar- 
kets and station service areas) and not Telated to fixed cost consid- 
erations. 

The networks were asked by the Department of Justice to state the 
specific relationship between the revenues received from the sale of 
time on the “must buy” stations and the overhead (fixed) and direct 
costs of the network operation. Their answers are of interest. NBC 
stated : 


There is no direct arithmetical relationship between the 
cost structure of the television network and the mini- 
mum time sale revenue from a sale on the basic (“must 
buy”) network in the sense that the criteria used in selecting 
the basic stations are determined by national advertising and 
marketing principles, rather than on a calculation of the 
time-sales revenue needed to cover costs and yield a profit. 

There is, however, an indirect relationship. The National 
Broadcasting Co. is in business to earn a profit, as well as to 
provide service to the public, to advertisers, and to stations. 
In order to earn a profit, each individual unit of sale should, 
if at all possible, be profitable. If the television network, 
which is a national advertising and programing medium, 
were to sell its time periods with very small lineups—l1, 5, 
or even 10 stations—this would obviously represent an un- 
profitable sale, as well as being an economic waste and a 
disservice to the majority of the public and the affiliated 
stations which, under such circumstances, would not have the 
program available to them. 

To the extent that a requirement for a minimum network 
purchase helps to insure that each unit of sale is sufficient 
to cover costs, as well as permit the network to function 
as a national service, there is an indirect relationship be- 
tween the minimum time sale revenue on the basic (“must 
buy”) network and the cost of operating the network. 

CBS stated: 

There is no direct relationship between the minimum 
must-buy figure and the cost of network operations, but such 
costs are among the factors which are taken into considera- 
tion in determining the number of stations in the basic re- 
quired group. 

The ABC reply was as follows: 


There is a relationship * * * based upon the minimum 
economic base which must be maintained by a network in 
order to operate effectually and in the public interest. 





Cravath, Swaine & Moore, Opinion of Counsel and Memorandum Concerning the 
Applicability of the Antitrust Laws to the Television Broadcast Activities of Columbia 
Broadcasting System, Inc., p. 59. 
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In practice, the revenues retained by the network from the time 
sales of its basic affiliates cover consider ‘ably more than the fixed costs 

of the networking operation. The large majority of the total net 
revenue received by the network comes “from the sale of time on its 
basic affiliates, and ‘this revenue is a major factor in the overall finan- 
cial operation, which currently shows a considerable profit above all 
direct as well as fixed or overhead costs. 

Data were obtained from the networks by the Department of Justice 
with respect to the costs and revenues associated with a class A evenin 
half hour on the basic network. The data will not be disclosed here 
in detail. On the assumption that all of the basic stations are ordered 
by the advertiser and accept the program, the data show that the net 
revenue retained by NBC and CBS (after allowing for commissions, 
discounts, payments to stations, etc. \ is sufficient ‘to cover all costs, 
both fixed and direct, including sustaining program costs and the net 
loss incurred on program sales, and to earn a profit amounting to 
20-30 percent of the network revenue. It has been seen that the basic 
stations are in fact ordered for virtually all programs, and on the 
average about 90 percent of the basic stations clear for the ordered 
programs (on a live or delayed broadcast bi asis). The above figures 
do not take into account the additional revenue earned by the net- 
works’ owned and operated stations, all of which are in the “basic” 
group. 

The figures just cited on the importance of the revenue received 
from time sales of the basic network do not substantiate the “need” 
for a “must buy” requirement. On the contrary, it has been seen that 
the volume of orders of basic stations, taken as a whole, is largely un- 
affected by the “must buy” requirement. The data do indicate, how- 
ever, that the requirement in fact has little relationship to the “need” 
to cover the fixed costs of the network operation. 

3. “Minimum buy” versus “must buy” requirement 

The foregoing discussion of need has been concerned with the 
aggregate “must buy” requirement (e. g., a lineup of at least 56 
designated stations) or “minimum buy” requirement (e. g., the pur- 
chase of a lineup totaling at least $60,000 per class A hour). The 
“must buy” policies of CBS and NBC include the requirement that a 
particular group of “basic” stations be ordered. These stations have 
been selected by the networks primarily in terms of their importance 
to the advertiser seeking national coverage as measured by the circu- 
lation provided by each station and the size of the market in which it is 
located. This does not establish a “need” for the specification of basic 
affiliates by the network. Presumably, the advertiser is in an even 
better position than the network to determine the relative importance 
of different stations in his national advertising campaign. 

In the past, some stations were included in ‘the basic group because 
of the network’s need to recover expensive interconnection costs. 
This factor became of increasingly less significance with the growth of 
a full, nationwide network. Now there are very few, if any, stations 
included in the basic group because of their interconnection cost that 
do not qualify under the standard criteria. 

The basic stations are located throughout the United States and thus 
constitute a national network. Specification of these basic stations 
prevents the network from being sold for regional advertising pur- 
poses. However, as has been seen, the objective of a nationwide net- 
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work can be achieved without the “must buy” requirement by stipu- 
lating that the ordered lineups must be acceptable to the network. 
While there may be economic advantages to the network in the present 
arrangements, it cannot be said that there is an apparent “need” for 
the network to be able to select the particular stations which an ad- 
vertiser must include in his network order. 

4. Participating and segmented programs 

There may be a more apparent need for the network to designate 
a specific group of required stations in connection with programs car- 
rying the commercial messages of a considerable number of different 
advertisers. Network commercial programs embrace a variety of 
commercial formats and sponsorship arrangements. These include 
single sponsorship of a program or program series, alternate-week 
sponsorship, alternate-week sponsorship with exchange of commer- 
cial time, joint or cosponsorship of a program or program series, 
multiple sponsorship, and “participating” sponsorship in programs 

arried on a designated group of stations. 

When two or more advertisers are sponsoring a program or pro- 
gram series, certain problems arise if the lineup of stations is different 
for the individual advertisers. Unordered stations must be “cued” 
by electronic signal to delete the commercial message in the program 
or program segment for which they are not ordered. In connection 
with programs having different sponsors on alternate weeks or on 
different days of the week (e. g. , daytime “strip” programs) arrange- 
ments must be made with the advertiser or advertisers to make the 
program available to unordered stations on a sustaining basis, when- 
ever possible. If opening and closing “billboards” are used, they must 
take into account the fact that all of the sponsors may not have their 
messages on all of the stations. More important, individual stations 
that are not ordered by all or the majority of the advertisers may be 
reluctant to accept the program. 

The three networks do not have identical sales policies with respect 
- the different types of sponsorship patterns. NBC, for example, has 

vategory of “participating” programs. These are programs appear- 
ing 5 times a week, which may carry up to 6 commercial messages 
from different advertisers in a 30-minute period. In the case of par- 
ticipating programs all network advertisers must order a designated 
group of stations; the group varies slightly for each program and 
is similar to but not identical with the list of basic stations. Addi- 
tional stations that are carrying the program under the program 
service plan may be ordered individually. On all other programs in 
option time, the “must buy”.requirement applies, as well as the 100- 
station minimum during specified nighttime hours. In the case of 
alternate-week sponsorship involving an exchange of commercial time 
between sponsors, the sales policy provides for the purchase of a lineu 
of optional stations mutu: ally agreed upon by the alternating- il 
advertisers in addition to the basic stations. 

In the case of a single program with multiple sponsors (such as 
a 60- or 90-minute program with 3 separate sponsors) NBC requires 
that the sponsors agree on a substantially identical lineup and seeks 
to sell a “typical” lineup of more than 100 stations for this type of 
program. On the other hand, NBC broadcasts a number of daytime 
“strip” programs (e. g., 30- minute programs appearing at the same 
time 5 days a week). These are sold for sponsorship in 15-minute 
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segments, and there is no requirement (other than the “must buy” 
that any of the advertisers, either on the same or on different da 
of the week, order an identical lineup of stations. Some of the day- 
time orders do not substantially exceed the basic group of stations 
although a considerable number of daytime advertisers have ordered 
subst: antially larger lineups than have others. 

ABC and CBS do not have “participating” programs, the smallest 
unit of program time offered for sponsorship being a 15-minute seg- 
ment. On its di aytime strip programs, CBS does not require that the 
individual sponsors of different 15-minute segments on the same or 
different strips have similar or identical lineups. The existence of 
the basic required group results in a substantial amount of uniform- 
ity in the ordered lineups in some instances, but some advertisers’ 
lineups are considerably larger than others. On the other hand, 
ABC, which does not regularly have a “must buy” requirement, re- 
quires that all advertisers on the Mickey Mouse Club (a program tele- 
cast 5 times a week, and sold in 15-minute segments) order a desig- 
nated group of stations that the network refers to as “must buys. 
The designated ABC stations carry the program in its entirety on all 

5 days. The ABC requirement, therefore, more closely resembles that 


of NBC for its “participating” programs than that of CBS for seg- 
mented programs of this type. 


5. Summary 


The networks have not laid as much stress on the “must buy” prac- 
tice as on other practices which they have stated to be essential to the 
networking operation. It is apparent that networking, as presently 
constituted, could not continue if the networks were obliged to sell 
lineups of as few as 10 or 15 stations. It is not apparent, however, 
that the “must buy” or “minimum buy” requirement has been needed 
by the network in order to persuade advertisers to order adequate sta- 
tion lineups. On the contrary, lineups have generally exceeded the 
minimum requirements by a substantial amount. If the market situ- 
ation were so changed that advertisers desired only 10 or 15 stations, 
it is unlikely that the networks would be able to enforce a minimum 

requirement, at least at its present level. Without the “must buy” or 
“minimum buy” requirement, networks would still be free to stipulate 
that all orders must be acceptable to them. The requirements have not 
been established on a basis directly related to network fixed costs, and 
in fact cover substantially more than these costs. There is no appar- 
ent reason why the networks “need” to be able to specify the particu- 
lar stations that an advertiser must order. There may be a somewhat 
greater need for the designation of required stations with respect to 
multiweek ly programs sold in small units of time and carrying com- 
mercial messages from a considerable number of different advertisers. 


VI. Antirrvust Aspects or THE “Must Buy” Practice 


From an antitrust standpoint, the most relevant analyses of the 

“must buy” practice can probably be made on the basis of various 
“tie-in” arrangements which have been found violative of section 1 of 
the Sherman Act.” The subsequent discussion will develop: 


% “1. Every contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several States, or with foreign nations, is 
hereby declared to be illegal * * *.” 15 U.S.C. 8.1 (1952). 
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1. An analysis of the “must-buy” practice on the basis of the 
“circuit buying power” doctrine of United States v. Griffith.*° 

2. The analogy between the “must buy” practice and section 1, 
per se “tie-in” arrangements as described in 7'imes-Picayune Pub- 
are Co.v. U. 8.* 

The analogy between the “must buy” practice and section 1 

per: se “tie-in” arrangements as described in United States v. 
Northern Pacifie Railway Co. 


4. The grant of a broadcast license as the conferral of a limited 
monopoly. 


A. AN ANALYSIS OF THE “MUST BUY” PRACTICE ON THE BASIS OF THE 
“CIRCUIT BUYING POWER” DOCTRINE OF UNITED STATES VU. GRIFFITH 


In United States v. Griffith, the Supreme Court found it illegal un- 
der section 1 of the Sherman Act for an independent theater. chain, 
having some theaters in single theater towns and others in multi- 
theater towns, to exact agreements from motion-picture distributors 
under which the theater chain was licensed to exhibit the distributor’s 
films on a first-run basis in all of the theaters inthechain. The Court 
said in part: 

A man with a monopoly of theaters in any one town com- 
mands the entrance for all films into that area. If he uses 
that strategic position to acquire exclusive privileges in a 
city where he has competitors, he is employing his monopoly 
power as a trade weapon against his competitors. * * ** 

Where the buying power of the entire circuit is used to 
negotiate films for his competitive as well as his closed towns, 
he is using monopoly power to expand his empire.“ 


It may therefore be contended that a network following the “must 
buy” practice is using its “circuit” selling (rather than buying) 
power to negotiate time sales for its competitive as well as its one- 
station (closed) markets and is thus ‘ ‘using its monopoly power to 
expand its empire.” 

But substantial questions arise in connection with this analogy. In 
the Griffith case the Court stated that: 


The consequence of such a use of monopoly power is that 
films are licensed on a noncompetitive basis in what would 
otherwise be competitive situations.*® 


Similarly, in United States v. Paramount Pictures, Inc.** the Court 
stated in connection with certain “master” agreements between inde- 
pendent theater chains and distributors: 


In the first place, they eliminate the possibility of bidding 
for films theater by theater. In that way they eliminate the 
opportunity for the small competitor to obtain the choice 
first runs, and put a premium on the size of the circuit. 
They are, therefore, devas for stifling competition and 
diverting the cream of the business to the large operators.‘ 


334 U. §. 100 (1948). 


345 U. S. 594 (1953). 
“142 F. Supp. 679 (1956) 
#3234 U. S. 100, 107 (1948). 
“Tbid., p. 108. 

* Ibid., p. 107. 

#324 U. S. 131 (1948). 

“ Tbid., p. 154. 
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These two quotations raise the question of the relevance of the an- 
alogy between the practices condemned in the movie cases and the 
“must buy” practice of the networks. What “competitors” are the 
networks foreclosing from the market by the use of this alleged monop- 
olistic selling power? Transferred to the television context such 
“competitors” would be stations competing with the network “must 
buy” affiliate in multistation markets in the sale of time to the national 
advertiser. 

The crucial question of industry structure thus arises. If a net- 
work structure similar to that presently in operation is assumed, then 
certain restraints must be accepted as essential to the networking funce- 
tion. Similar restraints were not approved by the Court as to the 
movie industry. It must be recognized that the network-affiliate con- 
tract providing for the “right of first call” by the affiliate (rather than 
the “must buy” practice) prevents another station in a multistation 
market from competing with the network affiliate in selling time to 
the national advertiser sponsoring a network program (or in other 
words, from bidding for the program on equal terms with the affiliate). 
Such other station may have an opportunity to obtain the program 
(or sell time for the program) only if the network affiliate rejects it. 

If the “right of first call” should be found to violate the antitrust 
laws or if prohibited by Commission rule, this would secure the com- 
petitive situation envisaged by the Court in the Griffith and Para- 
mount cases. The exclusivity feature of the network-affiliate arrange- 
ment, would be abolished, and presumably, all stations in competitive 
markets could bid for programs from all network sources as well as 
nonnetwork sources. The effect of such action, however, would be to 
discard the existing network structure which is based on a fixed net- 
work-affiliate lineup and would substitute therefore an ad hoc, per pro- 
gram, distribution system. 

From the Griffith doctrine it is clear that the “closed” or “monopoly” 
markets provide the leverage. The utility of this doctrine to the “must 
buy” practice varies in proportion to the number of “monopoly” mar- 
kets controlled by the network. Of course, if no such markets should 
exist, the requisite leverage would not exist. The concept of a “mon- 
opoly” market might be considerably expanded (by including two- 
station markets) through application of the Signode Steel ** and Mo- 
tion Picture Adv.*® doctrines, subsequently discussed. A counter- 
argument might be made, however, that there are few, if any, “monop- 
oly” stations. In one-station markets (one VHF—disregarding UHF 
competitors) where the station is a primary affiliate of one of the net- 
works. it is in fact less of a “monopoly” of the network (less under the 
control of the network) than are those affiliates of the network in 
multistation markets. In the one-station market the station quite 
frequently takes some programs from all three networks and, there- 
fore, cannot be as fully exploited as negotiable leverage by the net- 
work as can those affiliates in a three-station market, for example, 
where each station usually has a primary affiliation with one of the 
networks and takes few, if any, programs from the other networks. 

“8132 F. 2d (4th Cir. 1942). 

49344 U.S. 392 (1953). 

© Under these doctrines the concept of a “monopoly” station or market need not be 
limited to one-station markets in which the particular network has the primary affiliation. 
Those two-station markets, for example, in which both CBS and NBC have a primary 
affiliate. might also be brought within the concept of a “‘monopoly” market since the 


advertiser has no alternative other than to submit to the “must buy” requirement of 
either CBS or NBC in order to gain access to the market. 
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B. THE ANALOGY BETWEEN THE “MUST BUY” PRACTICE AND SECTION 1, PER 
SE “T IE-IN”’ ARRANGEMENTS AS DESCRIBED IN TIMES-PICAYUNE PUBLISH - 
ING CO. V. U.S 


An analysis of the “must buy” practice as a per se violation under 
section 1 of the Sherman Act can be approached in several ways. In 


Times-Picayune Publishing Co. v. United States, the Supreme Court 
stated : 


The common core of the adjudicated unlawful tying ar- 
‘angements is the forced purchase of a second distinct com- 
modity with the desired purchase of a dominant “tying” 
product, resulting in economic harm to competition in the 
“tied” market. * * * 5 

But the essence of illegality in tying agreements is the 
wielding of monopolistic leverage; a seller exploits his domi- 
nant position in one market to expand his empire into the 
went, * 

From the tying cases a perceptible pattern of illegality 
emerges: When the seller enjoys a monopolistic position in 
the market for the tying product, or if a substantial volume 
of commerce in the tied product is restrained, a tying ar- 
rangement violates the narrower standards expressed i in sec- 
tion 3 of the Clayton Act because from either factor the 
requisite potential lessening of competition is inferred. And 
because for even a lawful monopolist it is unreasonable per 
se to foreclose competitors from any substantial market, a 
tying arrangement is banned by section 1 of the Sherman Act 
whenever both conditions are met.™ 


The Griffith rationale included the element of “monopoly” or 
“closed” theater towns which provided the leverage for the independ- 
ent theater chain demanding and obtaining first run rights to movies 
in competitive towns as a condition to the movie distributor having 
access to the closed-town theaters. This practice has certain similar- 
ities to a “tie-in” arrangement. In order to obtain the wanted mo- 
nopoly product (access to the closed-town theaters) the distributor 
had to grant first-run rights to the chain’s theaters in competitive 
towns (a concession which would not have been necessary in absence 
of the monopoly, closed-town element). While the Griffith opinion 
does not expressly state that the agreements and practices between the 
independent theater chain and the movie distributor constituted per se 
violation, this practice conforms closely to the statement in Times- 
Picayune to the effect that— 


the essence of illegality in tying agreements is the wielding 
of monopolistic leverage; a seller exploits his dominant 
position in one market to expand his empire into the next.™ 
"345 U. S. 594, 614 (1952). 
2 Tbid., p. 611. 


8 Thid., p. 608. 
% Ibid., p. 611. 


| 
: 
\ 





506 NETWORK BROADCASTING 


Under the “must buy” practice, of course, the network (correspond- 

ing to the theater chain) exerts its leverage over the advertiser (cor- 

responding to the movie distributor) in terms of “selling” rather than 
“buying.” 

Under the “tie in” > arrangement rationale it may be asserted that 
the network employs its one- .-station markets as the dominant “tying” 
product, which can be obtained only upon condition that the ad- 
vertiser buy a second distinct commodity (specific ‘ ‘must buy” af- 
filiate or affiliates in a markets) “resulting in economic 
harm to competition in the ‘tied’ (or competitive) market.” Assum- 
ing the existing network-affiliate relationship it is difficult to see, how- 
ever, how the “must buy” practice can injure competition in multi- 
station markets. If the advertiser wants to order a multistation 
market or markets, he must use the network affiliate in that market 
whether or not it is on the basi¢ list. This is a requirement im- 
posed by the “right of first call” provision of the affiliation agree- 
ment. If the advertiser does not want the particular multistation 
market or markets, then the “must buy” practice does not deny the 
advertiser’s business to competing stations in that market or markets. 
The effect of the “must buy” practice on the advertiser is to compel 
him, in some cases, to purchase a market that he may not want under 
his product distribution plan. 

Another variation of the “tie in” arrangement may be stated in 
terms of each network supplying a dominant “tying” product. This 
approach involves the contention that in supplying “national viewer- 
ship” each network is selling a unique and differentiated product 
which is made available to national advertisers only on condition that 
the advertiser purchase a “tied” product, namely, “local viewership” 
or circulation in specified “must buy” markets. Two basic questions 
arise: (1) does each network supply a dominant “tying” product? 
and (2) does the network sell a product which is distinguishable from 
that of the local affiliate ? 

The first question can be approached from the standpoint of 
whether the various networks are in the same market, i. e., competi- 
tors, in terms of sales of television time to national advertisers. 


Determination of the competitive market for commodities 
depends on how different from one another are the offered 
commodities in character or use, how far buyers will go to 
substitute one commodity for another.*® 


While substitutes for purposes of defining the relevant market can- 
not be given “that infinite range,” it is not essential that the products 
be fungible in order to be considered competitive and inc ‘luded in the 
relevant market.*® The test is whether the products are “reasonably 
interchangeable” by consumers for the same purpose.*’ The Court 
has on oceasion accepted a rather narrow limit in defining the rele- 
vant market.** 


co United States v. Du Pont De Nemours and Co., 76 Sup. Ct. 994, 1006 (1956). 
8 Thid. 

87 Tbhid., p. 1007. 

8 In Times-Picayune, 345 U. S. 594 (1953), newspaper advertising was distinguished 
from other means of news dissemination. In the Paramount case, 334 U. S. 131 (1948), 
“first run’? motion pictures were considered to constitute the relevant competitive market. 
And in U. 8. v. Associated Press, 326 U. S. 1 (1945), the news service of one news agency 
was considered the relevant market for purposes of determining whether there had been 
an unreasonable restraint of trade (or attempt to monopolize). 
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In the Du Pont case the Court states that: 


The “market” which one must study to determine when a 
producer has monopoly power will vary with the part of 
commerce under consideration. The tests are constant. 
That market is composed of products that have reasonable 
interchangeability for the purposes for which they are pro- 
duced—price, use, and qualities considered. 


And it was also stated therein: 


An element for consideration as to cross-elasticity of de- 
mand between products is the responsiveness of the sales of 
one product to price changes of the other. If a slight de- 
crease in the price of cellophane causes a considerable number 
of customers of other flexible wrappings to switch to cello- 
phane, it would be an indication that a high cross-elasticity 
of demand exists between them; that the products compete 
in the same market.” 


Following the “price” test, it would be most difficult, for example, 
to distinguish the product (time to national advertisers) as sold by 
CBS and NBC. With respect to the criteria of use and quality there 
are some indications that interchangeability exists. Programs are 
sometimes shifted from one network to another by the advertiser 
where he owns or controls the program. And many of the largest 
national advertisers use more than one network, presumably for the 
same purpose—to reach a national TV audience. On the other hand, 
there are numerous indications that the advertiser not only dis- 
tinguishes between network time buys but between the specific time 
segments available on each network. A national advertiser seeking 
network access desires more than a given amount of time. Clearly 
he distinguishes between daytime hours and prime evening option 
time hours. He seeks a specific time which is defined by various char- 
acteristics. ‘The 8:30 to 9 p. m. time period on one network, on any 
given weekday night, is not equivalent to the 8 :30 to 9 p. m. time period 
on another network. The advertiser buys a given time period because 
it is best adapted to his particular marketing problem. Hence, the 
networks not only provide different services but each time period on 
each network is a unique buy for which, in many instances, there may 
be no adequate substitute.“ Even if a conclusive argument cannot 
be made that each network sells a clearly distinctive product in terms 
of network time or national viewership, it may still be argued that 
each sells that which can be described as a dominant “tying” product 


*® 76 Sup. Ct. 994, 1012 (1956). 

© Thid., p. 1010. 

® A specific time period on any given network is conditioned by the following factors 
insofar as its utility to a national advertiser is concerned: (1) The product to be sold 
and the character of the audience which he desires to reach with his sales message. 
(2) The character and geographical distribution of the audience likely to be reached 
during the particular time segment. (3) The suitability of the available programing 
for this time period in terms of content and price whether the source is the network or 
a nonnetwork program producer. The network may have produced or may control a 
program which it has earmarked for the particular time period for ‘audience flow” pur- 
poses which may or may not be suitable for the particular advertiser. (4) The type 
(audience attracted by) and quality (rating) of the programs immediately preceding and 
following the specific time period involved. (5) The type and rating of programs on 
competing networks during the same time period. Hence, each time selection (and pro- 
gram selection) is a nunique process which is conditioned by many variables. These 
variable factors will shift with each program period. Therefore, each time period on 
each network is, in certain respects at least, a unique product controlled by the network. 


97927—58———234 
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for the reason that only three organizations completely control the 
market for network time. That each network “tends toward monop- 
oly” is demonstrated by the fact that the two largest networks do 
impose a “must buy” requirement. 

Legal support for this proposition is found in Signode Steel Strap- 
ping Co.v. FTC. The Court sustained an FTC finding that lease 
provisions requiring lessees of tying machines to use therein only 
wire and strapping supplied by the lessor defendant, which with ewe 
other companies employing similar restrictive leases controlled from 
two-thirds to three-fourths of the business done by the tying machine 
industry, resulted in a “substantial lessening of competition” in vio- 
lation of section 3 of the Clayton Act. The defendant had from 20 
to 30 percent of the total business which was shared by 12 companies 
in the field. At one point the Court stated : 


Such restrictive covenants as contained in the company’s 
leases tend to hamper competition and to create monopolies. 


In summing up the “lessening of competition” finding the Court 
stated : 


And as pointed out by the Commission, the effect of the 
trade practice of the company is materially increased by 
reason of the fact that it forms a part of the cumulative 
effect of the practices of the 3 leading companies in the 
tying machine industry, all 3 of whom were subjected to 
orders by the Commission. The fact that these three com- 
panies controlled from two-thirds to three-fourths of the 
business done by the tying machine industry and a consider- 
able percentage of the total business in wire and strapping 
sold for packaging goods, and that the restrictive conditions 
of their leases interfered with the normal operation of com- 
petition in so large a volume of trade, was sufficient justifi- 
cation, without more, for the finding that the lessening of 
ehaanieiiion resulting from the restrictive conditions was 
substantial, within the meaning of the act.™ 


In FTC v. Motion Picture Advertising Service Co., Inc. the re- 
spondent had exclusive contracts with 40 percent of the theaters 
which exhibited advertising films in the area where it operated. And 
the respondent and three other companies had exclusive contracts 
with 75 percent of such theaters in the United States. The Supreme 
Court sustained an order of the FTC in a finding that the respond- 
ents’s exclusive contracts unreasonably restrained competition and 
tended to monopoly and that their use was an “unfair method of 
competition” in violation of section 5 of the Federal Trade Com- 
mission Act. Such exclusive contracts were restricted by FTC order 
to a period of 1 year. The Court stated in part: 


The Commission found in the present case that respond- 
ent’s exclusive contracts unreasonably restrain competition 


62722 F. 2d 48 (4th Cir. 1942). 

8 Thid., p. 52. 

*Thid., p. 54. It is to be noted, however, that sec. 3 of the Clayton 
to tangible commodities. See al Iso discussion and 
Picaunune v. United States, 345 U. S. 594, 612-6138 (195 

6 344 U. S. 392 (1953). 


Act applies only 
SceonHpa Ryne footnotes in Times- 
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and tend to monopoly. Those findings were supported by 
substantial evidence. Z'his is not a situation where by the 
nature of the market there is room for newcomers, irre- 
spective of the existing restrictive practices. The number of 
outlets for the films is quite limited. And due to the exclu- 
sive contracts, respondent and the three other major compa- 
nies have foreclosed to competition 75 percent of all available 
outlets for this business throughout the United States. It is, 
we think, plain from the Commission’s findings that a device 
which has sewed up a market so tightly for the benefit of a 
few falls within the prohibitions of the Sherman Act and is 
therefore an “unfair method of competition” within the 
meaning of section 5 (a) of the Federal Trade Commission 
Act.” [Italic supplied. ] 

The Court stated further: 


The vice of the exclusive contract in this particular field 
is its tendency to restrain competition and to develop a mo- 
nopoly in violation of the Sherman Act. And when the Sher- 
man Act is involved the crucial fact is the impact of the 


particular practice on competition, not the label that it 
carries.” 


At the interconnected network level, the time sale market is 
shared by only three networks. NBC and CBS, together, control in 
excess of two-thirds of available network time in terms of hours 
actually programed.** ‘This is a less competitive situation than ex- 
isted in either the Signode Steel or Motion Picture Adv. case. It 
can at least be said that the present network structure and the “must 
buy” “tie-in” arrangement tend to restrain commerce and to create 
a monopoly. And in view of the Northern Pacific doctrine, subse- 
quently examined, the fact that NBC and CBS can impose a “must 
buy” requirement tends to establish the network time or national 
viewership of each as a “dominant” product which will satisfy the 
“tying” product requirement under section 1 of the Sherman Act. 
The national advertiser has little freedom of choice where he must 
submit to the “must buy” requirement of either CBS or NBC which 
together control more than two-thirds of all network time. 

The requisite “tied” product can be identified as exposure for the 
advertiser's message or viewership in specific local markets. In order 
to obtain the desired dominant product (national viewership via 
network exposure) the advertiser must buy certain local markets (local 
viewership) which he does not want. A national advertiser on tele- 
vision might very well be interested in essentially full national cover- 
age without wanting particular local markets. His product may not 
have been introduced into certain markets or he may wish to expand 
his advertising budget in those markets where his product is in 
greater need of advertising support. Choices made by advertisers 
in selecting supplementary stations demonstrate that a national 
advertiser on television does not assume that all markets of similar 
size will produce equivalent results. He does not look upon viewer- 





% Thid., p. 395. 
* Tbid., p. 397. 
® See ch. 4. 
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ship ay as “fungible customer potential.” ® In Kansas City Star 
Co. v. U. 8.” the circuit court of appeals differentiated advertizing 
markets even within a given metropolitan area: 


Unlike Times-Picayune, but comparable to the situation 
presented in the Lorain Journal Co, v. United States, supra 
(1951, 342 U.S. 143), * * * wethink the record could justify 
the jurors” cone lusion that the morning Times and evening 
Star were two separate newspapers with distinct and sepa- 
rate use for advertisers.” [Italics supplied. | 


C. THE ANALOGY BETWEEN THE “MUST BUY’ PRACTICE AND SECTION 1, 
PER SE “TIE-IN’’ ARRANGEMENTS AS DESCRIBED IN UNITED STATES ¥, 
NORTHERN PACIFIC RAILWAY CO. 


United States v. Northern Pacific Railway Co.,** would seem to 

rovide an even more convincing rationale for considering “must 
buy” as a “tie-in” arrangement. Therein the court found that certain 
contractual provisions contained in deeds and leases executed by the 
defendant railway’s subsidiary requiring the grantee or lessee to route 
via the Northern Pacific Railroad, shipments of commodities pro- 
duced by or on the land sold or leased, unless lower rates or better 
service were available from a competing line, to be illegal tying agree- 
ments violative of the Sherman Antitrust Act. This land had been 
obtained by the railroad through congressional land grants. The 
Government’s contention was that defendant’s dominance of Northern 
Pacific land constituted a “tying” commodity used to foreclose or 
restrict competition in the “tied” commodity, namely, transportation 
service to and from the land, the commerce in which was not “incon- 
sequential or insubstantial” in amount. The court noted, citing the 


Griffith and Times-Picayune cases, that ‘ ‘application of ty ing prin- 


% In Times-Picayune the Supreme Court had stated: “Although advertising space in 
the Times-Picayune as the sole morning daily, was doubtless essential to blanket coverage 
of the local newspaper readership, nothing in the record suggests that the advertisers 
viewed the city’s newspaper readers, morning or evening, as other than fungible customer 
potential. We must assume, therefore, that the readership bought by advertisers in the 
Times-Picayune was the selfsame product sold by the States and, for that matter, the item” 
345 U. S. 594, 613 (1953). 


70 240 F. 2d 643 (8th Cir. 1957). 

1 Tbid., p. 658. In the Times-Picayune the Supreme Court considered the legality of a 
unit advertising or “forced combination” contract employed by the Times-Picayune Pub- 
lishing Co. which required that buyers of space for general display and classified adver- 
tising purchase combined insertions for both the morning Times-Picayune and the evening 
States. Buyers of such advertising space were not permitted to purchase either separately 
345 U. S. 594, 596-597 (1953). The Court held that the company’s refusal to sell 
advertising space except en bloc under the circumstances of that case, did not constitute 
a violation of the Sherman Act. It was found by the Court that such advertisers viewed 
all of the city’s newspaper readers, morning and evening, as “‘fungible customer potential,” 
ibid.. p. 615. But in the Kansas City Star case, 240 F. 2d 643, the purchase of “local 
display’’ advertising was involved. And the finding of the trial court that the Kansas 
City Star Co. published two separate and distinct newspapers in the morning Kansas 
City Times and the evening Kansas City Star was sustained by the Court of Appeals, ibid., 
pp. 657-658. It was found that “each was dominant in its own field; that together they 
dominated the market both morning and evening; and that the unit advertising method 
was used, notwithstanding the protests of advertisers, with the intent and effect of exclud- 
ing competition. As to the forced combination rate, we think the jurors could properly 
conclude that the effect upon the average subscriber who must take 13 papers a week 
is to foreclose the likelihood he will purchase other competing papers,” ibid., p. 658. 
The Supreme Court in the Times-Picayune case had stated that: “‘We do not determine 
that unit advertising arrangements are lawful in other circumstances or in other pro- 
ceedings. Our decision adjudicates solely that this record cannot substantiate the 
Governments’ view of this case,’ 345 U. S. 594, 627-628 (1953). 

72142 F. Supp. 679 (1956). 
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ciples is not limited to cases involving monopolies granted by patent 
and copyright”. The Court stated: 


Defendants argue that the first tying element, 1. e., market 
domination over the tying products, is not established because 
the record does not show the proportion of Northern Pacific 
lands of various types to the total of the lands of the same 
types sold and leased in the area of defendant’s operations. 
This contention ignores the plain language of the cited de- 
cisions, providing that market dominance of “the tying com- 
modity” is required. The tying commodity need only be the 
particular property or product to which forced purchase of 
the second commodity is tied ; certainly it does not necessarily 
include all of the similar competing commodities which may 
be in the market. Restraints of trade to be illegal under 
section 1 of the Sherman Act must necessarily tend to mo- 
nopoly but need not fully or substantially achieve it. In 
International Salt Co. v. United States, supra, market 
dominance of defendant’s praticular sale dispenser was held 
sufficient to sustain the first element of an unreasonable re- 
straint per se, even though other dispensers were available 
in the market. Standard Oil Co. of Cal. v. United States 
(1949, 387 U. S. 293, 69 S. Ct. 1051, 1058, 93 L. Ed. 1371), 
affirms such views of the International Salt Co. decision in the 
following language: “It was not established that equivalent 
machines were unobtainable, it was not indicated what pro- 
portion of the business of supplying such machines was con- 
trolled by defendant, and it was deemed irrelevant that there 


was no evidence as to the actual effect of the tying clauses 
upon competition.” 7 


The tying commodity in the present case is the land pres- 
ently or formerly owned by Northern Pacific. Unrestricted 
fee-simple title to land vests in owner absolute domination 
of the market in such land. By the ownership of the lands 
and resulting dominance in the market therefore defendants 


were able to impose the traffic clauses in question on the 
grantees and lessees of the land.” 


The significant language in the Northern Pacific case for present 
purposes is that concerning the definition of the dominant or “tying” 
product required for a finding of a “tie-in” arrangement violative of 
section 1 of the Sherman Act. The Court said: 


The tying commodity need only be the particular prop- 
erty or product to which forced purchase of the second com- 
modity is tied; certainly it does not necessarily include all of 
the similar competing commodities which may be in the 
market. 


It is indicated in the opinion that there were other “lands of the same 
types sold and leased” by Northern Pacific within the area of the lat- 
ter’s operations. The above quote from the opinion suggests that 
these other similar lands were competing products in the same market 


7% Ibid., p. 684. 
™ Thid. 
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with the Northern Pacific lands. But the Court stated that the pro- 
portion of Northern Pacific lands to the total of the lands of the same 
types had no relevance in the “tie-in” context. The crucial test in 
the definition of a dominant “tying” product is the “forced purchase” 
of a second product in order to obtain the desired “tying” product, 
A concept of the relevant market which includes the total of the 
lands of the same types sold and leased by Northern Pacific in the lat- 
ter’s area of operations would satisfactorily accommodate the allega- 
tion that the “must buy” practice constitutes a “tie-in” arrangement 
prohibited by section 1 of the Sherman Act. 

A network employing the “must buy” practice imposes the require- 
ment that the advertiser take a “second commodity” (one or more 
unwanted basic stations) in order to obtain the wanted “tying” prod- 
uct (those network affiliates in markets desired by the advertiser), 
Since the “must buy” practice does require the advertiser to purchase 
all of the basic stations in order to gain access to the network, those 
stations basic or optional, wanted by the advertiser, constitute the 
dominant “tying” product under the Northern Pacific rationale. It is 
irrelevant that there are other TV stations affiliated with other net- 
works or independently operated, or even that there are competing 
TV stations in many markets in which the network has a basic or 
optional station which the advertiser wants to “buy.” Hence, there 
is no necessity for relying upon the “monopoly” one-station markets 
in which the network has an affiliate, basic or optional, which the 
advertiser wants in order to show the requisite leverage. Further, 
the proportion of the television advertising market controlled by the 
network to the total television advertising market is also irrelevant 
as is the necessity for showing adverse competitive effects resulting 
from the “tie in” aspects of the “must buy” practice. It may be reiter- 
ated that even if all of the wanted stations are in large, metropolitan 
markets where several competing stations operate, all of the basic sta- 
tions, whether in one-station or multistation markets, are forced upon 
the advertiser. This practice thus would seem to fit squarely within 

the Northern Pacific “tie-in” formula. 

It may be argued, however, that the foregoing is not a proper inter- 
pretation of the Northern Pacific doctrine. The Court described the 
“tying” product in the Northern Pacific case as “the land presently or 
formerly owned by Northern Pacific.” And the opinion further states 
that it was the “absolute domination of the market in such land” 
which gave the defendants the leverage “to impose the traffic 
clauses * * * on the grantees and lessees of the land.” It may be 
asserted, therefore, that the Court considered each parcel of land (or 
the aggregate of parcels composing the Northern Pacific lands) to 
define and limit its own market, and that, in effect, and despite other 
statements suggesting the contrary, the relevant market did not in- 
clude other similar lands within the area of operations of the Northern 
Pacific. This interpretation would be consistent with the traditional 
view of equity that each and every “interest in land” is unique, and 
hence, has the essential characteristics of a “monopoly” product. This 
cone eption would conform closely to the rationale of the International 

Salt case. While there might be similar or equivalent lands for the 
purposes of the prospective buyer, this would be irrelevant in that 
each parcel of land is a unique, exclusive and “monopolistic” product. 


% 332 U. S. 392 (1947 








NETWORK BROADCASTING 513 


The implications of this analysis would lead to the necessity of finding 
that a broadcast licensee must have control over a unique, exclusive, 
and “monopolistic” product in order to substitute the television struc- 
ture and the “must buy” practice into the Northern Pacific formula. 

It is to be noted, however, that the Northern Pacific opinion does 
not treat the land therein involved as a “monopoly” product. The 
opinion speaks in terms of “dominance.” And it expressly states that 
the “tie-in” arrangement prohibited by section 1 of the Sherman Act 
is not restricted to situations where the “limited monopoly” of a patent 
or copyright is employed as the “tying” product. The references to 
the International Salt case do not necessarily imply that the Northern 
Pacific lands were equivalent to a patent or copyright. Further, the 
opinion does not attempt to distinguish land from other types of non- 
patent and noncopyright property. No reference is made to the 
“uniqueness” of the lands as having any applicability to the finding of 
dominance. And the opinion dismisses the contention that the domi- 
nance required must amount to a finding of monopoly under section 2 
of the Sherman Act.”® 

But even if it is assumed that the implied basis of the finding of 
dominance in the Northern Pacific case was the unique quality of land 
(and of each parcel or interest in such parcel), the doctrine of this 
case would still be applicable to the television context. Uniqueness of 
realty is a doctrinal concept which arose out of the courts of equity in 
order to provide the basis for decreeing specific performance where 
the vendor or vendee under a contract for sale of realty had refused 
to convey or accept conveyance. This quality of uniqueness (which is 
sometimes expressed in terms of the plaintiff having no adequate 
remedy at law) has also been attributed to a broadcast facility.” 

The further objection might be made, however, that a licensee does 
not have the same “dominion” or “control” that Northern Pacific exer- 
cised over its lands. In Northern Pacific the “tying” product was 
“the unrestricted fee-simple title to (the) land (which) vests in the 
owner absolute domination of the market in such land.” To what 
extent can the licensee assert an equivalent dominion over the station’s 
use? Clearly, the licensee has full control over the operation of the 
station although he does not have an “unrestricted fee-simple title” in 
the assigned channel. Hence, can “control” afford an adequate sub- 
stitute for ownership in order to spell out a dominant “tying” product ? 
The Commission and courts have frequently stated as a fundamental 
principle of the broadcasting regulatory system that the primary re- 
sponsibility for the operation of the station rests with the licensee.” 
And while the licensee does not “own” the channel he uses, he does have 
the exclusive right through the license granted for use of a specific 
channel to engage in and enjoy a lawful business, an interest which 


142 F. Supp. 679, 684 (1956). 

7In Chamber of Commerce vy. Barton, 195 Ark. 274, 112 S. W. 2d 619 (1937), the 
court held that the purchaser, Barton, was entitled to specific performance of a contract 
for the sale of radio station KTHS as an organized business. Therein the court said: 
“A judgment for a bit of lumber from which a picture frame might be made and also for 
a small lot of tube paint and a yard of canvas would not compensate one who had pur- 
chased a great painting * * *. By the same token Barton would not be adequately 
compensated by a judgment for a bit of wire, a steel tower or two, more or less, as the 
mere instrumentalities of KTHS when he has purchased an organized business including 
these instrumentalities, worth perhaps not more than one-third of the purchase price. 
Moreover. he has also contracted for the goodwill of KTHS, which is so intangible as to 
be incapable of delivery or estimation of value. So the property is unique in character 
ne so far as the contract is capable of enforcement, the vendee is entitled to relief. 

vid.. p. 625. 

% See McIntire v. Wm. Penn Broadcasting Co., 151 F. 2d 597 (3a Cir. 1945); FCC 
Public Service Responsibility of Broadcast Licensees (1946), p. 40. 








514 NETWORK BROADCASTING 


has traditionally been entitled to protection by equitable remedies,” 

Furthermore, it is indicated in the recent opinion of Kansas City 
Star Co. v. United States,” that the control exercised by a licensee of 
a broadcasting facility is sufficient for such licensee to be held to vio- 
late the antitrust laws if such control is used as leverage in pur- 
suance of a “tie-in” arrangement. 


From 1949 to the date of the return of the indictment the 
Star owned WDAF-TY the only television station in the 
metropolitan Kansas City area. In addition, it owned 
radio station WDAF. The evidence in the record would 
justify the jury in concluding that the Star used its domi- 
nant position to aid its newspaper advertising, making it 
clear in some instances that advertisers could not buy time 
on WDAF-TV unless they also advertised in the Star 
papers.* 


In this particular case, however, it was found that the newspaper 
was in a dominant position and that the TV and radio facilities of 
the Star were used merely as appendages to the successful operation 
of the newspaper.*? Hence, the basic leverage rested with the news- 
paper and the Government did not have to rely upon the dominant 
position of the TV facility for this element. 

It is to be noted that the “must buy” practice involves the tying 
of one dominant product to another rather than as in the Northern 
Pacific case, tying a dominant product to a competitive product. This 
would not defeat the tying arrangement contention, however, on 
analogy to the “block-booking” rationale where two copyrights were 
tied together.®* It is the use of 1 copyright or 1 dominant product 
as leverage to compel the purchase of another, unwanted product, 
whether it be a dominant product itself or a product in a fully com- 
petitive market. The network therefore imposes a “must buy” re- 
quirement on the advertiser through its control over stations owned 
and operated by the network and through its control (by option time— 
formal or effective) of time over its affiliated stations. The network 
insists that in order to obtain one or more desired “dominant” sta- 
tions, the advertiser must take one or more unwanted “dominant” 
stations. 

D. THE GRANT OF A BROADCAST LICENSE AS THE CONFERRAL OF A 
LIMITED MONOPOLY 


While it does not appear necessary for purposes of the Northern 
Pacific analysis that a broadcast license (and the consequent use of an 
assigned channel) be considered a “monopoly” product, the effects of 
the grant of a broadcast license are similar in many respects to the 


7 See Warner, Radio and Television Law (1949), 720. 

8 240 F. 2d 643 (Sth Cir. 1957). 

§1 Ibid., p. 656. 

82 Thid. 

83 In the lower court opinion in the Paramount case Judge Augustus Hand had observed 
that: “It is true that a copyrighted motion picture when united with another copyrighted 
picture by block-booking is not tied to an uncopyrighted article. Nevertheless the objec- 
tions to conditioning the licensing of 1 picture upon the licensing of another are the same, 
for the result is to give the copyright owner not only the reward which is his due 
from the licensing of a single copyrighted film, but to extend his monopoly by requirin 
his licensee to accept 1 or more other films and to pay royalties therefor as an additiona 
consideration. We cannot see that this differs in or from requiring the licensee 
to purchase uncoyprighted articles in connection with the license of a copyright. In 


either case the copyright owner is obtaining something which the decision has forbidden 
as beyond the grant of his limited monopoly,’ 66 F. Supp. 323, 348-349 (1946). 
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“Jimited monopoly” enjoyed by a patent or copyright holder. A 
finding to this effect would supply both the “tying” and the “tied” 
roducts required under the prohibited “tying” arrangements since 
in this case both the “tying” and the “tied” products would be 
“monopoly” products. The block- booking formula of the Para- 
mount * case could then be applied to the “must buy” practice: 


Block-booking is the practice of licensing or offering for 
license, one feature or group of features on condition that the 
exhibitor will also license another feature or group of features 
released by the distributors during a given period. Block- 
booking prevents competitors from bidding for single features 
on their individual merits. * * *® 

We do not suggest that films may not be sold in blocks 
or groups, where there is no requirement, express or implied, 
for the purchase of more than one film. All we hold to be 
illegal is a refusal to license one or more copyrights unless 
another copyright is accepted. [Italics supplied. Ye 


A patent grant involves the “right to exclude others from making, 
using, or selling the invention.” ** It is designed to secure the pat- 
entee in the possession of the new thing which he’*has originated, but 
for a limited time only. In return for this temporary protection 
the invention subsequently becomes a part of the public domain.® 
The right to make, use, and vend does not arise from the patent. Its 
effect is to grant to the patentee the right to exclude anyone else from 
making, using, or vending the invention without the patentee’s 
permission.™ 


Since the patent right consists simply in the right to ex- 
clude others, an interest therein consists in an interest in the 
right to exclude.” 


Clearly, the patent grant itself is a limited monopoly sanctioned by 
patent policy y." But the patent grant does not constitute a monopoly 
which is contrary to antitrust law or policy.“ Violation of the Sher- 
man Act requires an abuse of the patent grant, as for example, by 
an attempt to attach conditions to the use thereof which has the effect 
of enlarging the monopoly acquired by the patent grant. In the 
Paramount case, the Court stated in discussing the “block booking” 
practice: 

Block booking is the practice of licensing, or offering for 
license, one feature or group of features on condition that the 
Sa will also license another feature or group of fea- 
tures released by the distributors during a given period * * * 
The district court held it illegal for the reason that it “adds 
to the monopoly of a single copyrighted picture that of 
another copyrighted picture which must be taken and ex- 


#234 U. S. 131 (1948). 

® Thid., p. ae 

 Ibid., p. 15 

8 See Re nee : the Attorney General’s National Committee To Study the Antitrust 
Laws (1955), p. 226. 

oie olk, Patents and Industrial Progress (1942), p. 11. 

bic 

© Ibid, 12. 

% See desert of the Attorney General’s National Committee To Study the Antitrust 
Laws (1955), p. 226. 

* Ibid. 

% See Ethyl Gasoline Corp. v. United States, 309 U. 8. 436, 456 (1940). 
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hibited in order to secure the first.” That enlargement of 
the monopoly of the copyright was condemned below in re- 
liance on the principle which forbids the owner of a patent 
to condition its use on the purchase or use of patented or 
unpatented materials. * * * The Court enjoined defendants 
from performing or entering into any license in which the 
right to exhibit one feature is conditioned upon the licensee’s 
taking one or more other features.” 


Under the “must buy” practice the network refuses to sell time to a 
national advertiser on one or more of its affiliated stations unless all 
stations on the basic list are also purchased. The critical requirement 
that must be met in this analysis 1s to show that the Government grant 
of every broadcasting channel (and the consequent ability of the 
broadcast facility to provide time to advertisers for programing) is in 
the nature of the “limited monopoly” acquired under a patent or 
copyright. 

The central issue is whether the grant of a broadcast license places 
the licensee in a more or less equivalent, though not identical, position 
as that of a patentee. The Supreme Court has stated that: 


The patent law confers on the patentee a limited monopoly, 
the right or power to exclude all others from manufacturing, 
using, or selling his invention.” 


It is also said that the patentee receives an “exclusive right” or “exclu- 
sive control” over his invention for a limited time.” 

Section 3 (bb) of the Communications Act simply states with re- 
spect to the broadcast license: 


“Station license,” “radio station license,” or “license” means 
that instrument of authorization required by this Act or the 
rules and regulations of the Commission made pursuant to this 
Act, for the use or operation of apparatus for transmission 
of energy, or communications, or signals by radio by what- 


ever name the instrument may be designated by the Commis- 
sion. 


Section 301 of the Communications Act states: 


It is the purpose of this Act, among other things, to main- 
tain the control of the United States over all the channels of 
interstate and foreign radio transmission; and to provide 
for the use of such channels, but not the ownership thereof, 
by persons for limited periods of time, under licenses granted 
by Federal authority, and no such license shall be construed 


to create any right, beyond the terms, conditions, and period 
of the license. * * * 


In FCC v. Sanders Bros. Radio Station®™ the Supreme Court 
stated : 


The policy of the act is clear that no person is to have any- 
thing in the nature of a property right as a result of the 
granting of a license. Licenses are limited to a maximum of 





* 334 U. S. 131, 157 (1948). 
% Ethyl Gasoline Corp. v. United States, 309 U. 8. 436, 456 (1940). 


®% See Barrett, Patent Property and the Antimonopoly Laws (1948). 
7 309 U. 8S. 470 (1940). 
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3 years’ duration, may be revoked, and need not be renewed. 
Thus the channels, presently oc ‘cupied remain free for a new 
assignment to another licensee in the interest of the listening 
public. 

Plainly it is not the purpose of the act to protect a licensee 
against competition but to protect the public. Congress in- 
tended to leave competition in the business of broadcasting 
where it found it, to permit a licensee who was not interfering 
electrically with other broadcasters to survive or succumb ac- 
cording to his ability to make his programs attractive to the 
public. 

If such economic loss were a valid reason for refusing a li- 
cense this would mean that the Commission’s function is to 
grant a monopoly in the field of broadcasting, a result which 
the act itself expressly negatives, which Congress would not 
have contemplated without granting the Commission powers 
of contro] over the rates, programs, and other activities of 
the business of broadcasting.® 


The above reference to “grant (of) a monopoly” would seem to 
mean no more, however, than that it was the intention of Congress 
that competition be promoted as between stations in the same market. 
It does not negate the conception of each broadcast facility being an 
exclusive franchise or “limited monopoly.” The Sanders case simply 
makes the point that an existing sole licensee is not, by the grant of 
a license, given an economic monopoly in that particular “market. 
Licenses subsequently may be granted for the operation of other chan- 
nels i in the m: arket even though the resulting competition may cause 

“economic injury” to the first licensee. The Sanders case neither says 
nor implies that the grant of a broadcast license does not confer upon 
the licensee the exclusive use and control of the assigned channel dur- 
ing the licensing term. In fact, the scarcity of broadeast facilities 
and the consequent need for systematic allocation and exclusive licens- 
ing was specifically recognized by the Court in the Sanders case: 


The genesis of the Communications Act and the necessity 

for the adoption of some such regulatory measure is a matter 

of history. The number of available radio frequencies is lim- 

ited. The atte mpt by a broadcaster to use a given frequency 

in disregard of its prior use by others, thus creating confusion 

and interference, deprives the public of the full benefit of 

radio audition. Unless Congress has exercised its power over 

interstate commerce to bring about allocation of available 

frequencies and to regulate the employment of transmission 

equipment the result would have been an impairment of the 

effective use of these facilities by anyone. The fundamen- 

tal purpose of Congress in respect of broadcasting was the 

allocation and regulation of the use of radio frequencies by 

prohibiting such use except under license. [Italics sup- 

plied.] 

The International Salt case further illustrates the point. The mere 
fact that International Salt held a patent and a “limited monopoly” on 
a certain salt dispenser did not mean that it was protected from com- 





Thid., p. 476. 
309 U. S. 470, 474 (1940). 
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petition from similar salt dispensers in the market for such devices, 
Although there may be many “equivalent”? or “competitive substi- 
tutes for (a) patented article,” the patent, nevertheless, confers a 
“limited monopoly.” 

Clearly the licensee of any given frequency or channel in a given sery- 
ice area has the ex noe use of such frequency or channel. In Ash- 
backer Radio Co. FCC? Mr. Justice Douglas, speaking for the 
majority, outlined the nature of a broadcast license as follows 


Of course the Fetzer license, like any other license granted 
by the Commission, was subject to certain conditions which 
the act imposes as a matter of law. We fully recognize that 
the Commission, as it said, is not precluded “at a later date 
from taking any action which it may find will serve the public 
interest.” No licensee obtains any vested interest in any fre- 
quency. The Commission for specified reasons may revoke 
any station license pursuant to the procedure prescribed by 
section 312 (a) and may suspend the license of any operator 
on the grounds and in the manner specified by sec tion 303 (m). 
It may also modify a station license if in its judgment “such 
action will promote the public interest, convenience, and 
necessity, or the provisions of this chapter * * * will be more 
fully complied with” (sec. 312 (b)). And licenses for broad- 
casting stations are limited to 3 years, the renewals being sub- 
ject to the same considerations and practice which affect the 
granting of original applications (sec. 307 (d)). But in all 
those instances the licensee is given an opportunity to be heard 
before final action can be taken. What the Commission can 
do to Fetzer it can do to any licensee. As the Fetzer appli- 
cation has been granted, petitioner, therefore, is presently in 
the same position as a newcomer who seeks to displace an 
established broadcaster. By the grant of the Fetzer appli- 
cation petitioner has been placed under a greater burden than 
if its hearing had been earlier. Legal theory is one thing. 
But the practicalities are different. For we are told how dif- 
ficult it 7s for a newcomer to make the comparative showing 
NECESSALY to displace an established licensee. Peoria Broad- 
casting Co. and Illinois Broadcasting Co. (1 F. C. C. 167). 
No suggestion is made here as in J/atheson Radio Co. (8 
F.C. C. 427) or The Evening News Association (8 F. C. C. 
552) that it may be possible to make workable adjustments 
so that both applications can be granted. Zhe Commission 
concedes that “these applications are actually exclusive.” 
Lhe applications are for a facility which can be granted to 
only one. Since the facility has been granted to Fetzer, the 
hearing accorded petitioner concerns a license facility no 
longer available for a grant unless the earlier grant is recalled. 
A hearing designed as one for an available frequency becomes 
by the Commission’s action in substance one for the revoca- 
tion or modification of an outstanding license. So it would 
seem that petitioner would carry as a matter of law the same 


1See statements in opinion of Standard Oil Co. of Cal. v. United States, 337 U. S. 293, 
305, 307 (1949), referring to International Salt Co. v. United States. 
2326 U. S. 327 (1945). 
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burden regardless of the precise provisions of the notice of 
hearing. [Italics supplied. ] * 


Despite the assertion that “no licensee obtains any vested interest 
in any frequency” the opinion proceeds to point out the difficulty faced 
by a new applicant for a channel previously assigned in attempting to 
demonstrate that he can better serve the public interest than the exist- 
ing licensee. In other words, in actual practice, despite the 3-year 
licensing period, frequencies and channels are granted on a more or 
less continuing basis.* Further, an examination of the past practices 
of the Commission show that very few applications for license re- 
newals have been denied.‘ And section 310 (b) of the act now provides 
in effect. that a licensee can transfer his license to any one of his choice 
(usually the highest bidder) subject only to the transferee meeting 
the minimum standards required for operation in the public interest. 
The Commission may not— 


consider whether the public interest, convenience, and neces- 
sity might be served by the transfer * * * of the license toa 
person other than the proposed transferee * * *. 
The Ashbacker case further emphasizes the exclusive nature of the 
broadcast license. 
Warner sums up the position of the licensee in the following terms: 


The grant of a construction permit or license confers a 
right in an applicant or licensee to engage in the broadcast 
business. The Sanders case recognizes that broade asting is a 
business. Since the Commission must consider the “question 
of competition between a proposed station and ene operating 
under an existing license,” as it affects the ability of the ap- 
plies ant and the licensee to render adequate service, a fortiori, 
the Commission issues licenses and permits one to engage in 
competitive enterprise. This is patent from the legisla ative 
history of the act. When Congress established the “FE ederal 
Radio Commission and its successor, the Federal Communica- 
tions Commission, it was forehanded with knowledge that 
broadcasting was a commercial business, and that most of the 
stations derived their income from the sale of advertising 
time. Under such circumstances, legal rights or equities flow 
from a license and must be considered by the Commission in 
the exercise of its jurisdiction. Broadc asting licenses, “while 
the Y exist are some thing of real value to the POSsse SSOTrS and 
something which have their source in an enactment of the 
Congress.” It is true that the right to engage in the broad- 
casting business is something less than a vested interest in 
property. But, after all, the concept of property is but a 

*Ibid., pp. 331-333. The opinion also stated in connection with the “rights” accruing 
to a licensee: In Federal Communications Commission v. Sanders Radio Station, 309 
U. 8S. 470, 476-477, we held that a rival station which would suffer economic injury by 
the grant of a license to another station had a standing to appeal under sec. 402 (b) of 
the Act. In Federal Communications Commission v. National Broadcasting Co., 319 U. S. 
239, we reached the same conclusion where an application had been granted which would 
create such interference on the channel given an existing licensee as in effect to modify 
the earlier license. Ibid., pp. 333-334. Sec. 402 (b) (2) of the act states: “An appeal 
may be taken, in the manner hereinafter provided, from decisions of the Commission to 
the United States Court of Appeals for the District of Columbia in any of the following 
cases; * * * (2) By any reason aggrieved or whose interests are adversely affected by 


any decision of the Commission granting or refusing any such application.”’ 
* See ch. 
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creature of the law * * * justifiable in organized society only 
by utilitarian considerations. “Enjoyment, content, and use 
are the essence and basis of all title, of all proprietary rights 
in our law.” A license confers upon an individual the right 
to enjoy, conduct or engage in a lawful business. And this is 


the legal interest protected by section 402 (b) (2).° [Italic 
supplied. | 


This analysis of the “limited monopoly” characteristics of a broad- 
cast license is not based upon an attempted finding, nor the necessity 
for finding, that the licensee has a “proprietary” interest in or title to 
the channel assigned. Section 301 of the act expressly states that the 
licensee is not granted “ownership” of the channel. However, section 
301 does “provide for the use of such channels.” The issue, therefore, 
is whether the granted use of a channel confers on the licensee a degree 
of exclusive control over the use of the channel comparable to “the 
degree of exclusive control over the use of the patented device which 
is conferred by the “limited monopoly” grant on the patentee. There 
are several factors which tend to support the contention that the li- 
censee is in fact granted a limited monopoly. The licensee receives a 
Government grant for the exclusive use of a segment of a highly re- 
stricted national resource. The nature of the broadcast spectrum de- 
mands exclusive use of a given frequency in the area in which the 
signal is received. Otherwise, electrical interference between stations 
would result. The prevention of electrical interference, and none the 
avoidance of the wasteful use of a valuable national resource, was a 
primary purpose of the licensing system established by the Radio Act 
of 1927 and continued by the C ‘ommunications Act of 1934. Grant of 
a license for the use of a channel in a given area has the effect of pro- 
tecting the licensee against the use of the same frequency by another. 
Since demand for available channels has frequently exceeded supply, 
the Commission has been compelled to choose from among competing 
applicants, all meeting the minimum standards to operate in the pub- 
lic interest. The suc cessful applicant then has the sole use of a speci- 
fied channel in the given broadcast service area. At the present stage 
of development, new entry, for all practicable purposes, is foreclosed 
in the VHF television band. In this connection, the grant of a 
broadcast license is far more exclusive than a patent grant. Pre- 
sumably, there is no limit on the number of patents that can be issued 
for new inventions which will be competitive with existing products. 
This condition does not exist with respect to the availability of VHF 
television channels. 

The broadcast licensee not only obtains exclusive use to a broadcast 
channel in a given area, he also secures substantially full control over 
the operation of the channel and its associated facility. The licensee 
is held primarily responsible under the existing regulatory system for 
the operation of his facility. He must ther efore be accor ded the neces- 
sary control in order to discharge his public service responsibilities. 
But apart from his obligations to the public through its agency, the 
Commission, substantial private interests and accompanying rights 
accrue to the licensee as a necessary incident of the regulatory scheme. 
While section 301 of the Communications Act appears to state as a 





5 Warner, Radio and Television Law (1949), p. 720. 
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limitation that “no such license shall be construed to create any right, 
beyond the terms, conditions, and period of the license * * *,” the act 
also provides for the use of broadcast channels. And the act further 
contemplates that the broadcasting system shall be a competitive in- 
dustry.° This regulatory scheme of necessity creates very substantial 
rights of control in the ‘licensee. Essentially complete control over 
commercial entities not only promotes free enterprise but is a necessary 
condition to competition. A licensee can hardly be expected to parti- 
cipate in a competitive business enterprise unless he has substantial 
control over his operations. The Commission and the courts have 
recognized that broadcasting is a competitive industry and that the 
gi rant of a license confers upon the licensee the right to engage in the 
broadcasting business. ‘The licensee must employ private capital in 
the construction of the broadcast facilities which are necessary to the 
use of the assigned channel. Under such circumstances certain legal 
and equitable rights accrue to the licensee as the Commission and the 
courts have recognized. That the licensee has the exclusive use and 
enjoyment of the assigned channel is apparent, such use and enjoyment 
being limited only by the requirement that the facility be operated in 
the public interest. “And such enjoyment and use involve control over 
the operations of the broadcast facility. 

There are several concrete indexes of the licensee’s broad powers of 
control over the assigned channel. Before a license can be revoked or 
an application for renewal denied, the licensee is entitled to a he: aring. 
Only in extremely few instances has a license been revoked.? The same 
is true with respect to the denial of applications for renewal." The 
tremendous advantage enjoyed by the existing licensee over a new 
applicant for the frequency or channel was rec ognized by the Supreme 
Court in the Ashbacker case. With respect to license transfers, sec- 
tion 310 (b) provides in effect that the licensee can transfer his license 
to any one of his choice subject only to the transferee meeting the 
minimum standards required for operation in the public interest. 
In practical terms this means that the licensee has almost complete 
power of control over the transfer of the assigned license. He can- 
not, of course, sell the license or the right to the use of the channel, but 
only the physical assets of the facility, goodwill of a going business, 
and so forth. This however, is a technical distinction without substan- 
tial practical effect. The prospective transferee fully expects the 
license to accompany the transfer of facilities, otherwise the trans- 
action would be without meaning. Hence, the use of the channel is an 
element of the transaction whether or not a specific monetary value is 
placed on it. 

Assuming, then, that the grant of a broadcast license and the accom- 
panying authorization to engage in the broadcasting business con- 
stitute a “limited monopoly,’ ” the application of the “block booking” 
rationale to the “must buy” practice is clear. The network, by con- 
ditioning the purchase of the use of any specific channel or broadcast 
time of a specific station (a limited monopoly) on the purchase of the 
time of other designated stations (or limited monopolies) enlarges the 





* FCC v. Sanders Bros. Radio Station, 309 U. S. 470 (1940). 
TSee ch. 3. 
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monopoly of a single-license grant. The network controls the time of 
its “must buy” stations thr ough its position as a station licensee, or by 
contract, agreement, or understanding with its affiliated stations, By 
conditioning the use of one monopoly product on the use of anethiad 
monopoly product, the “must buy” practice appears to contravene sec- 
tion 1 of the Sherman Act on analogy to the illegal “block booking” 
practice of the Paramount case. 


E. CONCLUSION 


At least three doctrinal variations of a per se violation under section 
1 of the Sherman Act appear applicable to the “must buy” practice; 
“tie-in” arrangements as described in Z’imes-Picayune Publishing Co. 
v. U.S.; “tie-in” arrangements as described in United States v. North- 
ern Pacific Railway Co.; and, the “block booking” formula of United 
States v. Paramount Pictures, Inc., based on a finding that the grant 
of a broadcast license involves the conferral of a limited monopoly. 
The foregoing antitrust analysis of the “must buy” practice creates 
serious doubt as to the legality of the practice. Final judgment on 
this question can, of course, be made only by the courts. 


VII. Summary Aanp RECOMMENDATIONS 


A. SUMMARY 


The “must buy” practice—that an advertiser be required to pur- 
chase a specified group of “basic” stations as a condition of the net- 
work sale—dates from the early days of radio. With the rapid eco- 
nomic changes in the radio medium since the war, the networks have 
virtually abandoned the practice. Both CBS and NBC have a “ must 
buy” requirement in television, the former network originating its 
policy y in 1950 and the latter network having applied it throughout 
its television experience. ABC does not have a basic group of sta- 
tions, but the network advertiser is required to purchase a sufficient 
number of stations to reach a specified minimum dollar requirement. 

The “must buy” practice in radio did not come under fire in the 
Report on Chain Broadcasting. Recently, it has been criticized in 
television as a violation of the antitrust laws and a restraint upon 
the advertiser and the independent station. The question has also 
been posed whether the network’s power to select the affiliates to be 
included in the “basic” group has been used in a manner consistent 
with the public interest. Whether or not the “must buy” requirement 
may be considered to be “essential” to the network operation is also 
a pertinent question. 

NBC and CBS have established objective criteria for the selection of 
the particular affiliates that comprise the “basic” groups. These cri- 
teria, which relate primarily to the importance of the station as 
a of a national advertising medium, are followed closely in most 

-ases. A few stations have been included in the list, although not 
qualified under the principal standards. Exceptions to the require- 
ment have been granted to individual advertisers, in infrequent in- 
stances. The size of the required list, and the specific statistical eri- 
teria applied in selecting “must buy” stations have been determined 
by a number of factors. The principal consideration appears to have 
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been a historical judgment as to the approximate size of a required 
national network that most advertisers would be prepared to accept. 

The large majority of network advertisers order substantially more 
than the required minimum number of basic stations. A few network 
advertisers have probably been required to order a somewhat larger 
lineup of stations as a result of the “must buy” policy. However, 
these advertisers are clearly in the small minority. The 100-station 
minimum requirement of NBC during certain prime evening hours 
has had a more appreciable effect in obliging some nighttime adver- 
tisers to expand their lineups. ' 

A greater problem for advertisers has been created by the require- 
ment of NBC and CBS that a designated group of basic stations be 
purchased. In some cases, the basic stations have been selected by 
the network on grounds that do not reflect the relative value of the 
station to national advertisers. Also, not all national advertisers 
have sufficient distribution in all of the basic markets to warrant 
their inclusion in the network order. However, the large majority of 
network advertisers are willing to order the bulk of the basic sta- 
tions. 

Small national advertisers may be placed at a slight additional 
handicap relative to larger national advertisers as a result of the 
“must buy” and “minimum buy” requirements. Fundamentally, how- 
ever, there are other and more important reasons why relatively few 
small advertisers use network television. 

The final decision regarding the inclusion of stations in the basic 
list rests with the network. There may be considerable discussion 
with affiliated stations concerning their inclusion in the list, occa- 
sionally attaining the status of oral or written commitments. Ex- 
cept in the largest markets of the United States, stations receive more 
orders as a result of their inclusion in the basic group than they 
would otherwise. Stations are, therefore, anxious to be included and 
retained on the list. This situation gives the network an additional 
bargaining advantage in its relationship with affiliated stations, an 
advantage which the network has used in order to obtain better clear- 
ances for network programs. As a consequence, some affiliates are led 
to accept network programs that they might not otherwise be dis- 
posed to carry, or would otherwise carry only at a delayed time. 

There is no evidence that independent stations are placed at a com- 
petitive disadvantage to a significant degree as a result of the “must 
buy” policy. The principal reason that most independent stations 
have very little opportunity to carry network programs is that the 
network’s primary affiliate in the area has a right of first call with 
respect to all network programs. 

The networks have taken the position that the “must buy” practice 
is necessary in order to define the contours of a national network and 
to prevent the fragmented sale of the network on an uneconomical 
basis. Little support can be found for this position. While frag- 
mented sales that would not permit recovery of the network’s fixed 
costs would clearly be uneconomical, it is not the “must buy” policy 
that prevents such sales from taking place. The size of advertiser 
orders is determined primarily by the economics of the television 
market—by the demand for and the supply of network television 
time—and has little to do with the basic-required policy. At pres- 
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ent, most network advertisers voluntarily order considerably more 
than the required lineup. If most advertisers were prepared to order 
only much smaller lineups, the “must buy” practice would not be able 
to compel them to do otherwise. Without the “must buy” require- 
ment, networks would still be free to require that all orders must be 
ac -eptable to the network. 

There is no direct relationship between the revenue from the basie- 
required list and the fixed costs of the network operation. The list 
is selected on the basis of criteria unrelated to these costs, and the 
revenues obtained are, in fact, far in excess of the overhead or fixed 
costs of networking. In general, there is no apparent need for the 
network to select the particular affiliates to be included in the required 
group. The principal reason for doing so—the need to recover the 
expense of costly segments of the transce ontinental cable—ceased to be 
an important factor several years ago. It is possible that there is a 
somewhat greater need for the network to be able to designate re- 
quired stations in connection with multiweekly programs sold in small 
time segments and sponsored by a considerable number of different 
advertisers. 

The antitrust analysis of the “must buy” practice creates serious 
doubt as to the legality of this practice. At least three doctrinal 
variations of a per se violation moar) section 1 of the Sherman Act 
appear applicable to the “must buy” practice: “tie-in” arr angements 
as descri bed in Times-Pi —— Publishing Co. v. U.S.; “tie-in” ar- 
rangements as described in /nited States v. Northern Pacifie Railway 
Co.; and, the “block booking” formula of United States v. Paramount 
Pictures, Inc., based on the finding that the grant of a broadcast li- 
cense involves the conferral of a limited monopoly. The “must buy” 
practice therefore, presents a substantial antitrust question. 


B. ALTERNATIVE RECOMMENDATIONS 


It cannot be said that the “must buy” practice constitutes a major 
problem, from the point of view of networks, stations, advertisers, or 
the public. There has been some tendency to exaggerate the impor- 
tance of this practice. Nevertheless, the practice adversely affects the 
freedom of choice of some advertisers. Of particular significance, 
it has given the network a bargaining power in its relationship with 
affiliated stations that has not always been exercised in a manner con- 
sistent with the public interest. These advantages are not offset by 
the alleged importance or essentiality of the “must buy” practice to 
the network operation. Far from being essential, it is probably that 
the practice is continued primarily because of its usefulness in the 
overall pattern of network-station relations. On balance, therefore, 
the public interest dictates that some change be made in the “must 
buy” practice. 

Two alternatives will be considered: (1) elimination of the “must 
buy” requirements; (2) modification of the practice along the lines 
of the ABC requirement. 

1. Elimination of the“must buy” requirement 


A straightforward case can be made for eliminating the “must 
buy” and “minimum buy” requirements on the grounds described 
above. These practices could readily be dispensed with by the net- 
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works. In effect, the networks have been operating without them 
in radio for some time now. Each network would remain free to 
require that all advertiser orders must be acceptable to it. This would 
provide ample basis for rejecting the orders of those advertisers in- 
terested only in regional distribution or in national distribution on a 
limited scale. If the majority of potential advertisers were not pre- 
pared to order a sufficient lineup for the network to cover its costs 
and make a reasonable profit, a major overhauling of the network 
system would be forthcoming whether or not there is a “must buy” 
olicy. 

Substantial benefits might be expected to ensue from the elimina- 
tion of the “must buy” or “minimum buy” requirements. Without 
these requirements, network advertisers would still have to order a 
lineup satisfactory to the network, and this would undoubtedly be 
a nationwide lineup. However, the advertiser would have an un- 
restricted choice of the particular stations that best fitted into his 
national distribution pattern. Affiliated stations of the network would 
be on a more equal basis in compet ing for network advertising through 
the removal of the “must buy” requirement. Without the added 
leverage gained by the network through its ability to select the basic 
stations, affiliates would be in a somewhat stronger position to accept 
or reject network programs solely on their merits. 

The only substantial argument against eliminating the “must buy” 
practice is that it may not be necessary to do so, since the principal 
objectives of public policy in this area probably can be attained by 
a modification of the “must buy” requirement. 


2. Modification of the “must buy” requirement 


It has been seen that the principal abuses arising from the “must 
buy” practice are twofold: (a) some network advertisers have been re- 
quired to order particular stations against their business interests; 
and (6) since inclusion of a station in the basic list results in more 
orders to the station, the network gains a bargaining advantage that 
has sometimes been used to obtain station clearances that might not 
otherwise be forthcoming. The minimum dollar requirement of 
ABC avoids these abuses. In occasional instances it may result in the 
advertiser ordering a slightly larger lineup than he might otherwise. 
However, in the past, at least, it has not had this effect to a significant 
degree. 

It would be reasonable, therefore, to proscribe the present “must 
buy” requirement of CBS and NBC, which require the order of specific 
stations, but to permit an aggregate minimum requirement. Such a 

requirement might take one of several forms, such as: a minimum 
dollar requirement (the present ABC practice) ; a minimum number 
of stations; or a minimum percentage of the total network (as meas- 
ured by the aggregate of station rates or of station circulation). 

No hardship would be imposed on CBS or NBC by the adoption of 
some variant of the “minimum buy” requirement. The networks have 
seriously considered adoption of this policy on more than one occasion, 
and used it in radio for some time until it no longer was possible to 
enforce any requirement. The net effect on advertiser relations might 
well be favorable. The principle reason that the networks have not 
abandoned the “must buy” practice apparently lies in the bargaining 
leverage it gives them in relations with stations. 
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A “minimum buy” requirement might, of course, also be subject to 
some abuse. It has been seen that the networks have set their aggre- 
gate minimum requirements (under both the “must buy” and the 
“minimum buy”) at levels that have not imposed a serious restraint 
on ithe average advertiser. If, however, a network were to fix its 

minimum buy” requirement at (say) 90 percent of the total network 
rate (as against the present average of about 60-65 percent), this 
=“ impose a serious restraint upon many network advertisers. 
he question arises, therefore, whether the Commission should 
specify the size of the “minimum buy” requirement. This step should 
be undertaken only as a last resort. By regulating the size of the 
“minimum buy” requirement, the Commission would, in effect, be 
regulating one of the principal rates involved in the network’s busi- 
ness. What basis, for example, would the Commission have for de- 
termining whether 60 percent or 70 percent of the aggregate of net- 
work rates would be a “reasonable” figure for a minimum requirement? 
The Commission would be obliged to substitute its judgment for the 
business judgment of the networks, without any clear-cut criteria of 
the public interest to be used as ratemaking standards. Fortunately, 
there is reason to believe that regulation of the “minimum buy” re- 
quirements by the Commission would not be necessary. To some ex- 
tent at least, the practice is likely to be self-regulating. The net- 
works are in competition, to some degree, with other national adver- 
tising media.* One strong reason why a network would not be likely 
to raise its “minimum buy” requirement, for example, to 90 percent 
of the gross value of the station rates is the probability that such a 


policy would be financially unsound. The loss of potential advertisers 


to other media, or to other forms of advertising within television, such 
as national spot, could offset or more than offset, the gain in revenue 
by requiring a larger lineup of stations. As has frequently been 

ointed out, the “must buy” requirement is only a limited sales tool as 
ong as other alternatives are open to national advertisers. 

For the same reasons, no objection need be made at this time to the 
100-station minimum requirement of NBC during specified nighttime 
hours. As has been indicated, the requirement does not designate the 
stations that must be ordered, and is waived in the case of programs 
made available under the program service plan. All of the adver- 
tisers previously ordering less than 1() stations elected to increase 
their lineups rather than to incur the discount penalties or to make 
the programs available under the PSP. However, there is insufficient 
evidence that the additional requirement has imposed a significant 
hardship on the advertisers involved to warrant intervention by the 
Commission at this time. 

It may be necessary to consider an exception to the “minimum buy” 
requirement in the case of multiweekly programs sold in small time 
segments to a considerable number of different advertisers. It is pos- 
sible, but by no means certain, that a “minimum buy” requirement 
might not be sufficient, by itself, to insure an adequate amount of uni- 
formity among the orders of the various advertisers. This is a com- 
plex technical question, which can best be resolved by the Commission 
in the course of rulemaking with respect to the “must buy” require- 
ment as a whole. 


® See the discussion in ch. 4. 
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2. Recommendation of the Network Study Staff 


In the light of the foregoing considerations, it is the recommenda- 
tion of the Network Study Staff that the “must buy” requirement be 
srohibited through a Commission regulation. No objection should 

raised to the adoption of some form of “minimum buy” analogous 
to the present ABC practice. In the course of rulemaking, the Com- 
mission should consider the desirability of an exception in the case of 
multiweekly programs sold in small time segments to a substantial 
number of different advertisers. 

It is further recommended that the Commission not undertake at 
this time to regulate the particular minimum requirements adopted by 
the networks. However, the situation should be followed closely and 
continuously, so that the Commission will be in a position to take 
action promptly at a later date, should the “minimum buy” practice 
require regulation. This recommendation will result in the elimina- 
tion of a practice which has doubtful standing under the antitrust 
laws; will provide a greater measure of freedom of action to both 
advertisers and station licensees; and will not impose a significant 
hardship upon the networks. 








CHAPTER 10 


NETWORK PRACTICES: NETWORK REPRESENTATION 
OF STATIONS IN NATIONAL SPOT SALES 


I. Poraicy Issuers 


NBC and CBS both operate spot-sales service in radio and tele- 
vision. These spot-sales organizations are administered separately 
from the network divisions or departments of the companies. They 
represent the networks’ owned and operated stations and a small grou 
of affiliated stations in national spot business. The American Broad- 
casting Co. does not have a spot-sales organization. In the national 
spot field its owned and operated stations are handled by independent 
national representatives. 

No issue with respect to network participation as station representa- 
tives in national spot sales was raised during the chain broadcasting 
investigation of the radio networks. Subsequently, a complaint 
against this practice was filed before the Commission in 1947 by the 
National Association of Radio Station Representatives (NARSR), 
a trade association composed of the large majority of the independent 
station representatives. In 1950, after a lengthy hearing, the Com- 
mission found that network representation of affiliated stations in the 
national spot field did not violate any of the existing chain broadcast- 
ing rules. The Commission did not reach any decision as to whether 
the practice was otherwise against the public interest, or whether 
additional rules should be adopted with respect to it. More recently, 
the propriety of network participation in the spot-representative busi- 
ness has been questioned in two staff reports prepared for the Senate 
Interstate and Foreign Commerce Committee in 1955 and 1957.2 

In its most gener: al terms, the central issue of public policy in this 
field is whether the public interest is served by having the networks 
engaging in an activity that competes with their primary network 
function. As has been pointed out elsewhere in this report,? national 
spot announcements and program time periods compete with network 
television for the business of national advertisers seeking television 
exposure. The question is raised, therefore, whether netw ork partici- 
pation in these two competing activities has served to restrain com- 
petition in a manner contrarv to the public interest. This issue will 
be considered here in two specific contexts: (a) Whether network 
participation in the national spot field places independent station rep- 
resentatives at a competitive disadvantage in seeking to represent NBC 

r CBS affiliated stations in national spot business; and (6) whether 
ato participation in this field has served to restrain or lessen com- 

1 Television Network Regulation and the UHF Problem, memorandum prepared for the 
Committee on Interstate and _Foreign Commerce, U. S. Senate, by Harry M. Plotkin, spe 
cial counsel (1955), pp. 35-37: and The Television Inquiry, Television Network Practices, 
staff report prepared for the Committee on Interstate and Foreign Commerce, U. S. Senate, 


85th Cong., 1st sess. (1957), pp. 92- 
2 See ch. 4. 
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petition for national advertiser business between network television 
and national spot television. 

As background for the examination of these issues, it is helpful first 
to consider (a) the Commission action with respect to the national 
spot hearing of 1948-49; and (6) the statistical and financial back- 
ground of network representation in national spot business. 


II. Nartonat Spor Heartne, 1948-49 


On September 29, 1947, the NARSR and 20 of its members filed 
with the Commission a complaint against the CBS and other networks. 
This complaint alleged in substance that the networks were proposing 
to expand their activity in the field of national-spot representation 
and that, if such action were permitted, the following would result: 
(a) The effectiveness of the Se laa chain broadcasting regu- 
lations would be weakened, particularly the provisions of sections 3,104 
and 3.108*; (6) the position of affiliates in their competition with 
networks for national business would be weakened, contrary to the 
policy expressed in the Commission’s report on chain broadcasting; 
(c)networks would be in a position to “jockey” the placement of 
national-spot business on their affiliates’ program schedules in such 
a manner as to hold open time periods desired for network programs, 
thereby, in effect, increasing the spread of network option hours; 
(d) an opportunity would be afforded networks to negotiate collateral 
representation agreements by the exercise of pressure in connection 
with negotiations for network affiliation agreements; and (e) net- 
works would be in a position to reinforce their dominant position 
with respect to their affiliates, station independence would be lost, 
and independent station representatives would be destroyed. The 
NARSR stated that— 


Should the Commission conclude that prompt and direct 
action may not be taken under present rules, we request 
that the matter be set down for an early hearing. 


On September 30, 1948, the Commission designated the matter for 
hearing on issues which in substance were (a) to determine the nature 
and effect of the practices and agreements existing in the field of 
national-spot representation; (>) to determine whether any national- 
spot representation contract or understanding violated the Commis- 
sion’s chain-broadcasting regulations; and (¢c) if no such violation 
were found, whether the Commission should adopt rules with respect 
to national-spot representation contracts. 

Hearing was held before the Commission en banc on November 29, 
30, December 1, 2, and 3, 1948, and on January 10 and 11, 1949. Par- 
ticipating in the proceedings were: NARSR, CBS, NBC, ABC, Du 
Mont, and Mutual, all original parties to the proceeding; and Edward 
Petry & Co. (a member of NARSR), WCAU, Philadelphia; WRVA, 
Richmond; WAPI, Birmingham; WBT, Charlotte; KSL, Salt Lake 
City (all CBS affiliates); intervenors. WMAL, an ABC affiliate, 
and WGY, an NBC affiliate, participated through witnesses called 
by counsel for their respective networks. 





*These rules refer to option time and to network control over station rates for nonnet- 
work business in the standard broadcast field. 
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At the time of the hearing, CBS was representing 12 radio sta. 
tions, 7 of which were company-owned and 5 of which were inde- 
pendently owned. NBC was also representing 12 AM stations, 6 
of which were owned and operated and 6 independent; of the latter 
group, 5 Westinghouse-owned stations terminated their representation 
agreements effective December 31, 1948. In addition, NBC repre- 
sented its 5 owned and operated TV stations and 4 affiliated TV 
stations. ABC represented 5 network-owned AM stations and 1 in- 
dependent. Neither Mutual nor Du Mont was engaged in the national- 
spot representation business. The NARSR offered evidence to the 
effect that both CBS and ABC were in the process of soliciting new 
stations for national-spot representation. 

The NARSR, in developing its case, did not attempt to prove spe- 
cific violations of the existing chain-broadcasting regulations. Its 
argument was directed essentially to the point that the “purposes” of 
the chain-broadcasting regulations, and specifically of the two rules 
in question, were being contravened by the practices of the networks. 
A great deal of evidence was introduced concerning the competition 
that exists between network and national spot advertising. Two fac- 
tors of fundamental importance in this competition were stated to be 
the availability of salable time and the station-rate structure. With 
respect to the first factor the NARSR claimed that network practices 
resulted in a dominance by the network over most of the broadcast time 
of the stations, both option time periods and station time periods. It 
was claimed that network representation in the national spot field 
would result in greater control of station time by the networks, to 
the detriment of the stations and of the independent station repre- 
sentatives and contrary to the spirit and intent of Commission policy. 
With respect to the fixing of station rates, circumstantial evidence was 
introduced to show the similarity of the rate structure of independent 
stations represented by CBS spot sales and of the CBS-owned sta- 
tions. The main thrust of the NARSR case was devoted more to the 
potentiality of abuses under a system of unregulated network repre- 
sentation than to evidence of the actual existence of such abuses at 
the time of the hearing. No objection was raised to the networks’ 
representation of their owned stations. 

he networks, in their defense, claimed that none of the charges 
advanced by the NARSR had been substantiated. Evidence was sub- 
mitted in refutation of the NARSR evidence with respect to program 
dominance and station-rate control. The networks pointed out that 
they were only in the representation business on a modest scale, and 
were representing fewer stations than previously. It was stated that 
there was no conflict of interest between the network and national spot 
operations of the companies, which were managed as autonomous units. 
Station representation had developed either from former network 
ownership or as the result of active solicitation by the stations in- 
volved. The networks claimed that they provided a superior spot- 
sales service and were in demand for this reason rather than as a 
result of alleged network pressure growing out of the affiliation or 
other relationships. Evidence was introduced to show that stations’ 
overall revenue increased rather than decreased when a change was 
made from independent station representation to network spot repre- 
sentation. Evidence was also introduced to show that network spot 
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salesmen were as vigorous in their efforts to sell national spot advertis- 
ing as were independent spot representatives. 

he networks sought to minimize the possibility that their opera- 
tions in the national spot field would be expanded to a significant 
extent. CBS made a specific commitment in this regard: 


* * * We never had any intention of and we do not now, 
and I will state categorically for the record that we will not 
expand beyond 15 AM stations, which is what we are talking 
about. In fact, it would surprise me if we added one more 
station, really. However, I will go on the record on behalf 
of the Columbia Broadcasting System, and I am empowered 
to do so, that we will not go above 15.4 


In July 1950, the Commission found that the evidence contained 
in the national spot proceedings— 


is insufficient to support a finding that the practice of net- 
works representing affiliates for the sale of national spot 
advertising or other advertising or commercial time violates 
any of the provisions of the Commission’s chain-broadcasting 
regulations. 


With respect to issue No. 3 (whether, in the event that no violations 
existed, the practices alleged were contrary to the public interest and 
should be made subject to changes, amendments, or additions to the 
rules) , it was stated that— 


the Commission has made no determination and still has un- 
der consideration the questions there presented. 


No subsequent action has been taken by the Commission. 

In July 1953, the Station Representatives Association, Inc. (suc- 
cessor to the NARSR) supplemented its original petition to the Com- 
mission of September 1947. The association pointed out that the 
NBC and CBS spot-sales organizations had undertaken the repre- 
sentation of additional stations in television and were actively solicit- 
ing others. It petitioned that the issues raised in the original docket 
be resolved by the Commission. The Station Representatives Associa- 
tion has also presented to the Network Study Staff its objections to 
network participation in the national spot field. 


III. Sraristican AND Frnancrat Backerounp or Network 
REPRESENTATION 


Neither the NBC nor the CBS spot-sales organizations can be said 
to dominate the national representative business. As of June 1957, 
CBS represented 13 television stations, 5 of which were company- 
owned; NBC represented 14 television stations, 7 of which were 
company-owned.°® 

The following table lists the stations represented by CBS and NBC 
spot sales as of June 1957. The date of the first representation con- 
tract is shown in the case of independent stations; the representation 
by the network of its owned stations is not the subject of a contract. 

‘Testimony of Howard S. Meighan, vice president and general executive of CBS. 

5In addition, NBC represented, in certain geographical areas, the four stations owned 


by the Crosley interests. Representation contracts with the Crosley stations were first 
signed in July 1954. 
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TABLE 41.—TV stations represented by CBS and NBC spot sales, June 


Owned and operated 


WCBS, New York... 
WBBM, Chicago-.--_.- 
KNXT, Los Angeles. --_- 
WXIX, Milwaukee-.- 
WHCT, Hartford- 


WRCA, New York 
WNBQ, Chicago-. 
KRCA, Los Angeles.._- 
WRCV, Philadelphia_- Se 
WRC, Washington, D. C._. 
WBUF, Buffalo__- A od 
WNBC, New Britain... 


There 


..| KSL, 
| W BTV, Charlotte. 
Washing ‘ton, D.03< 


__| KPTV, Portland 
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CBS 


Independent 


WCAU, Philadelphia. 
Salt Lake City 


WTOP, 
WwM BR, Jacksonville. 
KGUL, Galveston 


WBTW, Florence. _-_- 


KOIN, Portland._-_- 


NBC 


W RGB, Schenectady- 
KSD, St. Louis. Dae 
WAVE, Louisville. 
KOMO, Seattle- 
KOA, Denver 


wc KT, | ee eS ee 





1957 


$$. 


Date of ist 

representa- 
| tion of inde. 
| pendents 


| Feb. 


July 
Feb. 
| Mar. 

Apr. 
| July 


Oct. 
Oct. 
Oct. 
Nov. 
rot 
13 an. 
Tae Apr. 


May 
June 3, 1949 





1, 1948 
3, 1949 


28, 1950 
, 1953 
1, 1953 
, 1954 
, 1954 


1950 
, 1952 
, 1953 
, 1953 
1955 
, 1956 
, 1956 


are some 25 organizations engaged in the national represent- 


ative business which represented 3 or more TV stations in 1956. As 


can be seen from table 4 


11 of these organizations represented a 


larger number of stations than NBC and 14 represented more than 
CBS. The stations represented by the networks are located in the 
more important markets of the United States, as can be seen by an 
inspection of the data on market rank given in the table. 
top 25 markets, however, NBC represented only 12.8 percent of all 
the stations, and CBS only 8.1 percent. 


TABLE 42.—National station representatives: 


Distribution of TV 


Even in the 


sented, by rank of market in which stations are located, mid-1956 * 


stations repre- 


























Number | Number of stations represented in markets ranking 

| of stations oa = x 

Station representative repre- | | 
sented | 1-25 | 26-50 | 51-75 | 76-100 | 101-125| Over 

| | | 125 

p . arey a oe Te a oe 
Katz Agency_. | 38 13 11 | 7 | 2 | 3 | 2 
George P. Hollingbery. ._-- | 31 2 | 4 | 4 6 | 10 | 5 
Weed Television ; tee 30 3 | 1 | 5 | 3 | 6 | 12 
Edward Petry & Co., Inc ; | 27 | 8 5 | s 5 | 0 | 1 
H-R Television, Inc dita 25 5 3 | 3 4 | 3 | 7 
Avery-Knodel, Inc._.._.--. sel 25 | 0 | 5 8 | 7 1 4 
John E. Pearson Ci5.cc3l 24 | 0 0 1 | 0 1 22 
Peters, Griffin, Woodward, Inc- 23 | 10 3 3 3 | 3 1 
Headley-Reed Television 22 | 0 1 5 4 | 3 | 9 
Blair TV, Inc 22 | ll 5 4 | 1 1 |} 0 
Paul H. Raymer Co., Inc : 16 4) 0 | 3 6 | 2 | 1 
Venard, Rintoul & McConnell, Inc_- 15 | 0 | 1 2 | 2 | 0 10 
NBC spot sales-- -- 15 11 | 4 0 | 0 | 0 | 0 
The Bolling Co., Inc 15 | 1 3 1 | 3 | 1 | 6 
The Branham Co_. 14 | 4 1 2 3 4} 0 
CBS Television spot sales_ 12 | 7 | 2 | 2 | 0 | 0 1 
Harrington, Righter & Parsons. 11 | 4 5 | 0 | 0 1 1 
Meeker Co., Inc. ‘ 10 | 1 1 | 0 1 | 0 7 
Hoag Blair. 10 | 0 a) 0 0 2 7 
Adam Young Television Corp__-___-_-- 9 | 0 0 0 | 1 | 3 5 
Joseph Hershey McGillvra, Inc---- 7 0 1 |} 1 0 | 0 5 
Forjoe TV, Inc_..____-____. 7 1 1 | 0 | 0 | 1 | t 
Gill- Perna, Inc_. ents 5 0 | 0 |} 1 | 0 1 | 3 
The Walker Representation Co., Inc. 3 0 | 0 0 0 3 
Everett-McKinney : 3 0 0 | 2 


1 | 


0 | 


1 Excludes national representative organizations representing less than 3 TV stations. 
Source: FCC TV station questionnaire. 
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Perhaps the most significant measure of the relative importance of 
the CBS and NBC organizations is in terms of their percentage share 
of the gross time billings of national spot business. From data gath- 
ered by the Network Study Staff, it appears that, taken together, the 
stations represented by the two network organizations account for 
about one-fourth of the total volume of national spot business during 
the sample month of April 1956. The stations represented by only 
one of the national representatives had a larger volume of business 
than either of the network organizations. 

It should also be noted that the majority of the national spot billin 
of the network-represented stations are accounted for by the network- 
owned stations. The independent affiliates represented by CBS and 
NBC, taken together, accounted for only 8.3 percent of national spot 
business. 

There has been relatively little turnover in the list of stations repre- 
sented by the networks. In the case of CBS, two stations formerly 
represented by the network are no longer so represented. The con- 
tract with 1 of these stations—WABT, Birmingham—was terminated 
by mutual agreement in May 1954, after CBS had given notice to 
WABT of termination of the affiliation agreement between the 2 
parties. The other station was KTTV (Los Angeles) ; in this in- 
stance, the contract was terminated in January 1951, when CBS sold 
its interest in KTTV and acquired its present owned and operated sta- 
tion in Los Angeles (KNXT). In the case of NBC, three representa- 
tion contracts have been terminated by the stations. One of these 
stations was WT VR (Richmond), which terminated in June 1950; the 
other two stations (WBZ, Boston, and WPTZ, Philadelphia) were 
Westinghouse-owned stations that terminated in January 1954. 

The commissions charged the represented stations by their national 
sales organizations are not standardized. Considerable variations can 
be noted in the commission arrangements of different representatives. 
Without describing the individual arrangements in detail, it can be 
stated that the commission charged by CBS spot sales is among the 
highest in the industry, while that of NBC spot sales is more nearly 
typical of the industry arrangements. 

The net income earned by CBS and NBC from their spot sales oper- 
ations is appreciable, particularly in the case of CBS. While this 
income is small in comparison with that earned from the network 
operation and from the network-owned stations, it is very high rela- 
tive to the costs involved. Thus, for the two networks combined, net 
income before taxes is about two-thirds of the revenues (i. e. commis- 
sions) received by the spot sales organizations. Approximately two- 
thirds of the revenue and income from the spot sales operation comes 
from the representation of network-owned stations and one-third from 
the representation of affiliated stations. 


IV. Potitcy Issvurs 
A. COMPETITION FOR REPRESENTATION 


The first policy issue to be considered is whether the network or- 
ganizations, by virtue of their associated activities in the networking 
area and their generally strong bargaining position in network-affil- 
iate relations, have placed independent national representatives at an 
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unfair disadvantage in the competition to represent affiliated stations 
in national spot business. 

It has been seen that the network spot sales organizations do not 
occupy a dominant position among the national station representa- 
tives. In terms of the number of stations represented, 11 representa- 
tive organizations are larger than the spot sales unit of NBC and 14 
than that of CBS. The two network companies rank second and third 
in order of importance as measured by national spot business of rep- 
resented stations but jointly account for only one-fourth of the total. 
If the network-owned stations are not taken into account, the im- 
portance of the network spot sales organizations is substantially re- 
duced. This situation can be explained primarily as the outcome of 
a conscious policy on the part of the two network companies not to 
expand their spot sales activities beyond a certain point. There is no 
question that one (or perhaps both) of the network organizations 
have been in a position to attain a more prominent position and higher 
financial rewards in national spot business if it (or they) chose to 
do so. 

It will be recalled that, at the time of the national spot hearing, 
CBS made a commitment not to expand its radio representation activ- 
ities beyond 15 stations. With respect to television, the independent 
stations that CBS represents are, in considerable part, the same as 
those that it has represented in radio. The sales relationship has 
been carried over with the entry of the AM affiliates into television. 
In the spring of 1952, a decision was reached at the a management 
level of CBS not to take on any more TV stations. This policy has 
since been modified to the extent that CBS has added 4 stations, while 
1 was dropped (WABT) for reasons indicated previously. Two of 
the four cases related to stations which were owned by multiple own- 
ers whose other stations were already represented by CBS. The total 
number of stations represented in television has remained below the 
level fixed by CBS in radio. 

NBC did not make a similar commitment at the time of the na- 
tional spot hearing. The network moved circumspectly during the 
early years of television, however, and at one point refrained from 
soliciting any stations. The network has gradually built up its list 
of represented stations during the past 4 years, and has solicited the 
representation of other stations. It is interesting to note that the 
present number of stations represented by NBC (14) is just below 
the limit which CBS voluntarily set for itself.° During the 1956 hear- 
ings of the Senate Interstate and Foreign Commerce Committee, NBC 
testified as follows: 


Counset. Are you seeking to add to the number of affiliates 
whom you represent ? 

Mr. Sarnorr. No, I do not think we are. I think we have 
about what we feel is what our organization can handle at 
the moment.’ 


In a questionnaire addressed to the CBS and NBC networks, the 
Network Study Staff asked for a statement of policy with respect to 


6In addition, as has been noted, NBC spot sales represent 4 Crosley-owned stations in 
eertain specified areas. 

7 Hearings before the Committee on Interstate and Foreign Commerce, U. 8. Senate, 84th 
Cong., 2d sess. (1956), pt. 1V, Network Practices, p. 2460. 
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the representation of additional TV stations in national spot sales. 
CBS stated: 


CBS-Television spot sales represents stations owned by 
CBS and a few additional stations owned by others. At the 
present time there is no intention that CBS-Television spot 
sales will represent any additional nonowned stations. 


NBC stated: 


NBC spot sales has no present plans for seeking repre- 
sentation of additional stations. However, if a suitable op- 
portunity should arise for representating one or more addi- 
tional stations which NBC spot sales believed it could ef- 
fectively serve, it would seek to obtain such representation. 
It is not the objective of NBC spot sales to represent a large 
number of stations, but to represent a list of stations, limited 
in number and of a composition which will enable rendition 
of the most efficient representation service to each station. 


During the national spot hearing, ABC indicated its intention of 
entering the TV spot-sales field. However, the network has not taken 
on the representation of any TV stations, including its owned and 
operated, and has withdrawn from radio spot-sales activities. The 
ABC position was set forth in the following colloquy during the 


1956 hearings of the Senate Interstate and Foreign Commerce Com- 
mittee : 

CounseL. Does ABC have a station representative organi- 
zation within its organization which provides a service to 
its affiliates ? 

Mr. Kintner. We do not. 

Counset. Do you have a policy reason for not having 
adopted this practice which is followed, as I understand it, 
by the other networks? 

Mr. Kintner. We have no policy reason. Originally, we 
represented our own stations and WMAL, in the field of 
radio. It was our business judgment that we could do a 
better business job and make more profit if we went outside 
and hired individual representatives to represent our stations, 
and we are now represented by Blair & Petry, at the present 


time, and beginning in the fall there will be an additional 
representative.® 


A number of TV stations consider that it is undesirable to have 
the same organization represent them for both network sales and 
competing national spot sales; these stations have not solicited, or 
would not accept representation by a network organization in the 
national spot field. Two stations have terminated their network repre- 
sentation contracts, among other reasons, because of an incompati- 
bility between the national spot and affiliation arrangements. On 
the other hand, over the past several years a number of stations have 
approached CBS or NBC, particularly the former, with a view to 
obtaining network representation in national spot business. In most, 


if not all instances, these requests have been turned down by the 
network. 


*Ibid., p. 2506. 
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It appears, therefore, that the networks could readily expand their 
national spot business if they chose to do so. The two networks are 
generally considered to perform a satisfactory or outstanding service 
in the national spot field, and some of the station interest in obtainin 
network representation is undoubtedly due to the quality of this 
service. On the other hand, there is evidence that some stations have 
approached the networks for spot-sales representation in order to 
cement their network affiliation relationship. There is also evidence 
that the networks have taken the factor of national spot representa- 
tion into account along with other factors in one or more of their 
affiliation decisions, and have indicated to one or more of their 
affiliates that the affiliation and spot-sales representation relationships, 
in both radio and television, should be looked upon as a single 
“package.” 

It appears, therefore, that the independent station representatives 
are potentially at a competitive disadvantage in soliciting national 
sales representation by virtue of the strong bargaining position en- 
joyed by the networks in the affiliation area. There is no question that 
the networks are in a position seriously to restrain competition in this 
area. While a potential danger always exists, it must be stated that 
to date the networks appear to have consciously refrained from exer- 
cising their power. The reasons for the networks’ policy of limiting 
their television spot representation can only be surmised. Presumably 
the public attention drawn to this problem in the national spot hear- 
ings is a relevant factor. 


B. COMPETITION BETWEEN NETWORK AND NATIONAL SPOT SALES 


The second policy issue to be considered is whether the networks 
have used their representation of stations for national spot sales in a 
manner which restrains competition between national spot and net- 
work business. 

The network companies have stressed the fact that their spot sales 
organizations are administered and operated separately from the AM 
and TV network organizations. The spot sales and network units 
have been described by the networks as being in active competition 
with each other for national advertiser business.2 On a_ priori 
grounds, this is questionable. The network and spot sales units are 
undoubtedly engaged in active competition, in most respects, at the 
operating or working level. Such intraorganization competition is 
common in industry. However, at the policy level, the two units, 
being under common management, will both be directed toward the 
overall interest of the company. To the extent that the company’s 
interest lies in the subservience of one unit to the other, it must be as- 
sumed that intracompany competition will be modified. Funda- 
mentally, it cannot be assumed that the broader interests of competi- 
tion will be served by a powerful organization engaging in a subsidiary 
line of activity that competes with its principal form of business. 
There is thus a prima facie case that network participation in the 
national spot field is likely to result in a lessening rather than a 
strengthening of competitive forces in the industry. 

There are two broad areas in which competition between network 


® See, for example, the testimony of the president of NBC, ibid., pp. 2461-2462. 
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and national spot is likely to be adversely affected by network activi- 
ties in the spot field: In the setting of the station’s national spot 
and network rates; and in the station’s choice between national spot 
and network programing. 


1. Station rates 


It has already been indicated that the spot sales and network divi- 
sions of the network companies have had a cooperative rather than 
a competitive relationship in rate matters on various occasions in the 
past.” As indicated in detail in the chapter on rates, there has some- 
times been a two-way exchange of rate information between the op- 
erating units, with the spot-sales division advising the network of 
changes in the national spot rate of the station and the network divi- 
sion advising spot sales of its actions or plans with respect to the net- 
work rate. Such cooperation would not normally take place between 
the network and an independent station representative, although the 
mere exchange of information is unlikely to affect competition to a 
significant degree in this instance. 

it has also been seen, however, that in the case of CBS the coopera- 
tion between the two departments has taken the form of a “campaign” 
to equalize national spot and network rates. In this case, the CBS 
spot-sales division sacrificed potential or actual national spot business 
by helping to set the national spot rates of the owned and the affiliated 
stations at a level that would reduce competition between network 
and national spot sales, The spot-sales organization was acting in 
the interests of the broadcasting company rather than in the interests 
of the stations which it represented in national spot sales; indeed, it 
can be said to have been acting in a manner contrary to the interests of 
the represented stations. This joint action of the CBS spot sales and 
network divisions has restrained competition, and raises questions 
with respect to possible violations of the antitrust laws and of the Com- 
mission’s regulations. 

Another but less important illustration of cooperation between CBS 
spot sales and the network in a competitive area took place in 1955 
in connection with “cut-in” charges. “Cut-ins” are insertions in the 
commercial message of the network advertiser made, at the request of 
the advertiser, by the local affiliate. The “cut-in” enables the national 
advertiser to adapt his message to the specific community, as for 
example, by the insertion of the name and address of the local dealer 
or distributor. Local station charges for this service used to vary 
widely, and various groups in the industry, including some of the net- 
works and some national spot representatives, were seeking to stand- 
ardize them on one basis or another. The networks took the position 
that “cut-ins” were not national spot sales since the time period had 
already been sold to the network advertiser. Instead, “cut-ins” were 
to be considered as a production service and charged by the station 
at the applicable rate for such services. Some independent station 
representatives took the position that “cut-ins” should be treated as 
= business, subject to the representative’s commission and charge- 
able at the station’s spot announcement rate. 

In October 1955, the Station Representatives Association (SRA) 
circularized all the commercial TV stations on the air. The SRA 


See ch. 7. 
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charges, on the following basis: 


In November 1955 a letter was circularized by an NBC executive to 


Cut-in announcements into network programs, whether live 
or on film, will hereafter be identified as spot announcement 
business, and quoted at the published station announcement 
rate, subject to the usual discount frequency * * * 


the NBC affiliate, commenting on the SRA proposal as follows: 


The course of action followed by CBS is not fully documented. 
In December 1955, however, in a memorandum from the spot sales 
network division, a network official referred to 
several meetings in connection with the establishment of a uniform 
rate for company-owned stations for local “cut-ins” on network pro- 
grams containing dealer or distributor mention. 


division to the TV 


I assume you have received a letter from the Station 
Representatives Association, which has been conducting a 
campaign to get network affiliates to adopt the so-called SRA 
standards and practice for television cut-in announcement. 
Under these SRA “standards,” cut-ins in network programs 
would be regarded as spot announcements and charged for 
at the station’s time rates for announcements. 

I think you will be interested in the response made by two 
NBC affiliates to the SRA recommendations, and IT am 
attaching for your information copies of letters sent to me by 
dadthicdis and ______ answering Mr. __----’s proposals. 

As we have pointed out in the past, a cut-in is not an 
additional time sale. It is a production service which pro- 
vides additional information within the network commercial 
time which has already been paid for by the advertiser. We 
believe that it should be compensated for by appropriate 
payments based on the production services supplied by the 
station, and on this basis, we have tried to establish a stand- 
ized payment for the standardized THT cut-ins. The effort 
of the SRA to get the cut-in charges on the basis of announce- 
ment rates is another effort to hamper network television, 
and I am sure you will not be misled by any such proposal. 


stated further: 


It is our considered opinion that we can definitely live 
with a uniform rate for local cut-ins for dealer or distribu- 
tor mention based upon 100 percent of the local rate card 
for the facilities ordered and delivered. Jn all probability 
the other CBS-TV spot sales represented stations will em- 
ploy this basis. 

Will you please let me know at your earliest whether there 
are any problems from the network viewpoint on this basis? 
[Emphasis supplied. ] 


Station program ing 


The other area in which it might be expected that network par- 
ticipation in the spot-sales business acts to restrain competition is 
in connection with station programing. 


of interest, for example, between the network’s desire to sell as much 
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The memorandum 


There may be a clear conflict 
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of the station’s time as possible on a network basis, including time 
periods not subject to the network’s option, and the station’s desire 
(shared by its representative) to sell at least some of these time periods 
on a potentially more profitable national spot basis. There is no 
evidence, however, that the network spot-sales organizations have 
acted differently from the independent-station representatives in these 
or other programing situations. In general, a station representative 
does not usually become involved in the programing decisions of its 
represented stations. It may occasionally give programing advice, 
particularly if requested by the station. In some such instances, the 
network spot-sales organizations have advised against carrying a net- 
work program and in favor of a national spot program. 

Affiliated stations not ordered for a network program sometimes use 
their national representative in an effort to persuade the network 
advertiser and/or his advertising agency to order the station. The 
representative performs this service since the network order may help 
to provide more valuable adjacencies for spot announcement sales. 
The networks’ spot sales organizations have sometimes acted on be- 
half of their represented stations in soliciting network advertiser busi- 
ness, but in this respect they are no different from the nonnetwork 
spot sales representatives. 


V. SuMMARY AND RECOMMENDATIONS 
A. SUMMARY 


The propriety of network representation of stations (other than 
network owned and operated) in national spot business was not dis- 
cussed during the chain ne investigation and is not the 
specific subject of any Commission rule. In 1948-49 the Commission 
held a hearing pursuant to a complaint from the National Association 
of Radio Station Representatives to the effect that network representa- 
tion in national spot sales was contrary to the purposes of the chain 
broadcasting rules and otherwise against the public interest. The 
Commission decided that no violation of the rules was involved, but 
made no finding as a whether the practice was otherwise contrary to 
the public interest or whether new rules should be adopted. 

The broad policy issue considered in this chapter is whether the 
public interest is served by having the networks engage in the repre- 
sentation of stations in the national spot field, which is in direct com- 
petition with network television for the business of national adver- 
tisers. In this connection, two specific questions have been examined : 
(a) Do the networks restrain competition with independent national 
representatives for the business of representing affiliated stations, in 
a manner contrary to the public interest; and (6) do the networks 
restrain competition for national advertising business by their na- 
tional spot activities with respect to rates and/or programing, in a 
manner contrary to the public interest ? 

The networks do not occupy a dominant position in the national spot 
representation business. Only a relatively small number of stations 
are represented by the networks and close to half of these are network 
owned and operated. Because of their generally strong position in 
affiliation and other relations with stations, the networks are clearly in 
a position potentially to restrain competition by soliciting or accepting 
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the representation of substantially more stations than at present. Asa 
matter of deliberate policy, first enumerated by CBS in 1948-49, the 
networks have not exercised their latent power and neither has repre- 
sented more than 15 TV stations. 
The network companies state that their national spot and network 
organizations are administered separately and compete actively with 
each other. There is a strong a priori case that a corporation cannot 
compete effectively against itself. In practice, the spot sales and net- 
work units have worked together cooperatively on some rate matters, 
In the case of CBS, this cooperation embraced a campaign to equalize 
national spot and network rates for the purpose, and with the effect, 
of restraining competition between network and national spot sales, 
There is no evidence that a similar situation has prevailed with respect 
to the limited part played by the networks’ spot sales organizations 
in station programing decisions. 


B. RECOMMENDATIONS 


No affirmative reasons have been found for permitting networks to 
engage in national spot representation other than for their owned and 
operated stations. Strong a priori reasons exist for prohibiting net- 
work representation in a business competitive to their own. It should 
be recognized that the networks have acted circumspectly in their na- 
tional spot activities in most instances. However, in one area CBS 
has engaged in activities which seriously restrain ‘competition. The 
networks also retain the power potentially to restrict competition in 
other areas, should they choose to do so. 

A number of CBS affiliates represented by CBS spot sales have 
— to the Network Study Staff that they would suffer a serious 

hardship if obliged to transfer their national spot business to other 
representatives. Two elements are said to be involved: The cost of 
transferring a substantial volume of accounts from one representative 
to another ; and the fact that other stations in the markets are already 
represented by the best of the independent station representatives. 
The Network Study Staff is not in a position fully to evaluate this 
argument. It would appear, however, that at least several of the 
leading station representatives are available to serve each of the 
markets in which a non-network owned station is currently being rep- 
resented by network spot sales. Apart from the network-owned sta- 
tions, where network representation is not a issue, there is no instance 
in which both CBS and NBC are now representing stations in the 
same market. If there are problems in transferring the national spot 
business to : ansfers do take place 
not infrequently—they can be eased by allowing some time for the 
transition. 

The Network Study Staff, therefore, recommends that the Commis- 
sion adopt a rule prohibiting stations, other than those owned and 
operated by a network, from using a network organization to represent 
them in national spot sales. A reasonable period of time, such as 
2 years, should be allowed for the transfer of the representation to a 
nonnetwork organization. This rule would serve the public interest 


by promoting more effective competition between network and national 
spot business. 











CHAPTER 11 
NETWORK PRACTICES: INTERCONNECTION PROBLEMS 


I. IyrrRopucTion 


A central element in networking is the interconnection of stations, 
which permits simultaneous broadcasting of network programs in 
communities throughout the Nation. The definition of “chain broad- 
casting,” or “networking,” contained in the Communications Act turns 
on such interconnection; thus section 3 (p) describes chain broadcast- 
ing as “simultaneous broadcasting of an indentical program by two 
or more connected stations.” The networks, themselves, have stressed 
the importance of interconnection; it is the means by which they can 
transmit live programing, including special events, to a nationwide 
audience. Interconnection, moreover, is not limited to live programs. 
It is also used to distribute film programs, in order, as CBS stated— 


to make it possible for an advertiser to have his program 
and his advertising continuity broadcast through a single 
purchase from a single source and at a fixed point in the net- 
work program schedule.” 


In addition to the advantage of simultaneity, networks find it eco- 
nomical to distribute film network programs through regular inter- 
connection facilities rather than by mail. 

The networks, themselves, do not provide the interconnection facil- 
ities but are customers of the Bell System, which interconnects most 
network affiliates by coaxial cables or by microwave radio relays. 
The estimated gross investment of the telephone company in this 
plant is over $200 million. The 3 television networks in total 
paid approximately $35 million for use of the facilities in 1956. 

The Bell System rates and practices governing the use of tele- 
vision program transmission facilities have a significant bearing on 
television development, including the opportunities for small stations 
to affiliate and to obtain network programing, and on internetwork 
competition. As indicated in previous chapters, the cost to the net- 
work of interconnecting smaller stations is likely to be substantial 
in relation to the revenues generated by these stations. If the net- 
work judges the market to be sufficiently viable, it will grant affilia- 
tion, and attempt to minimize the risk to the network by requiring 
the station to waive compensation on a larger than standard number 
of free hours or by some other modification of the standard com- 
pensation arrangement. In a number of instances, however, where 
the imbalance of interconnection cost and revenue potential is par- 
ticularly marked, the networks have insisted that stations contract 
directly with the Bell System for facilities, or otherwise provide their 


2CBS Network Practices, p. 27. 
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own interconnection facilities as a condition of initial or continued 
affiliation. 

In this connection, various broadcasters have testified before congres- 
sional committees about the economic hardships imposed on them by 
the program transmission rates and practices of the A. T. & T2 The 
gist of their contentions is that the development of a nationwide tele- 
vision service with adequate opportunites for local community outlets 
is being hindered. 

Similarly the ABC and Du Mont networks have on various occa- 
sions charged that the rates and practices of the A. T. & T. have placed 
them at a substantial disadvantage in competition with NBC and 
CBS, Du Mont, in particular, has stated that the A. T. & T. rates 
were a significant factor in forcing it finally to withdraw from the 
network field. More recently, the Sports network has stated to the 
Network Study Staff that the rates and practices of the Bell System 
are a significant obstacle to new network organizations. 

The protestants raise matters of serious moment and as such merit 
a determination by the Commission as to whether current A. T. & T. 
television program transmission rates and practices are “just and 
reasonable” and otherwise in the public interest. The Network Study 
Staff has not undertaken such an investigation. Cognizance was taken 
of the fact that the Commission has docketed two formal proceedings 
in respect to these matters. Our discussion is limited to a summary 
description of interconnection problems, indicating their relevance to 
our overall study. 

A, DEVELOPMENTS PRIOR TO 1948 


During the early days of television broadcasting both the tele- 
vision industry and the A. T. & T. explored means of interconnecting 
television stations for the purpose of network broadcasting. Much 
of A. T. & T.’s attention was devoted to connection by means of coax- 
ial cables, whereas broadcasters explored the use of radio. The A. T. 
& T. later recognized that radio relaying offered certain advantages 
and began exploring the microwave portion of the spectrum. 

In 1944, the Commission began planning revisions in its Table of 
Frequency Allocations (Docket No. 6651) in light of the advances in 
the radio art made during the war. The A. T. & T. indicated that it 

yas prepared to spend many millions of dollars in developing equip- 
ment suitable for television intercity relaying, both by means of coax- 
ial cable and radio, but it felt that it should be protected against com- 
petition in this field. The A. T. & T. reasoned that a virtual monop- 
oly was the only satisfactory solution if a truly nationwide system 
were to develop, since duplication of facilities would increase the 
investment and decrease the revenue potential. The telephone com- 
pany also argued for common-carrier operation on the grounds of con- 
serving scarce radio frequencies. The television industry, on the other 
hand, requested the Commission to allocate frequencies in the micro- 
wave portion of the spectrum for the operation of private relay sys- 
tems on a noncommon-carrier basis. 

The Commission concluded that frequency conservation dictated 
that intercity television relaying be handled by common carriers. 


2 See, for example, hearings before the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives, 84th Cong., 2d sess. (1956), pt. 2, vols. 2 and 4, 
Television, pp. 4432-4466, 6443-6445. 
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The FCC did recognize, however, the validity of the television indus- 
try’s argument that the common carriers might not be able to keep 

ace with the growth of television broadcasting, and, as a result, pro- 
vided for the operation of private intercity television relay system 
on an interim basis pending the availability of adequate common- 
carrier facilities. In its report and order in docket No. 6651, the 
Commission stated : 


The Commission desires to emphasize that this special 
provision for intercity television relaying is a purely tempo- 
rary measure designed to assist the television industry until 
such time as permanent common-carrier facilities are gen- 
erally available and those broadcasters who venture into the 
business of relaying television programs in these frequency 
bands should plan to amortize their investment at the earliest 
possible date. 

II. Docker No. 8963 


In February 1946, the telephone company placed two television 
transmission channels in operation between New York and Wash- 
ington on an experimental basis. Since it appeared from the ex- 
perimental operation that the use of the transmission facilities on 
a commercial basis was warranted, effective August 1, 1947, A. T. & T. 
filed tariff schedules with the FCC containing rates and regula- 
tions for use of the facilities between the two cities. However, 
prior to the effective date of the new tariff schedules A. T. & T. 
withdrew the tariffs, following protests from broadcasters and net- 
works as to the level of the proposed rates. 

Subsequently, A. T. & T., the other Bell System companies, and the 
Western Union Telegraph Co. filed new tariff schedules (effective 
May 1, 1948) containing substantially lower rates. A brief descrip- 
tion of the main features of those tariffs, which continue to prevail 
currently, follows: 

A. TARIFF PROVISIONS 


The costs for television transmission facilities are made up of inter- 
exchange channel charges, station connection charges, and local chan- 
nel charges. Of these, interexchange channel charges account for the 
largest part of the total costs to the user. Interexchange channel 
charges are based on the airline mileage between the points connected 
and the amount of time the facilities are used. The tariffs provide 
for a monthly “contract” rate for 8 consecutive hours per day, 7 days 
per week. The charge for video facilities alone is $35 per mile per 
month; for combined video and audio facilities, the charge is $39.50. 
The tariffs also provide for an interexchange occasional use rate based 
on & minimum use of 1 hour per occasion. The combined video and 
audio rate for this service is $1.15 per mile. 

It is readily apparent that the occasional use rate is high in propor- 
tion to the contract rate. A customer with a use requirement of one 
and a half hours daily, for example, will find it more economical to 
obtain the facilities on an 8-hour contract basis rather than on the 
occasional use basis.° 





‘If the user had been for 1 hour use each day, the monthly charge would amount to 
approximately $34.50, as compared with the contract charge of $39.50 for 8-hour consecu- 
tive use. In this connnection, see ch. 4. 
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The tariffs also specify the rates for station connection and local 
channel facilities on a contract and occasional use basis. From these 
tariffs, and from data supplied by A. T. & T., an estimate can be de- 
rived of the monthly interconnection charges for an “average” affili- 
ated station, assuming the nearest interconnection point is (@) 50 
miles, and (6) 100 miles. 


Interexchange channels: Monthly charge 
IE eR hiss ds. neechncittinnethiitaertiaken dct alae $1, 975 
i a laa lar ene ee ian atin 3, 950 
Sm Cem, cae cemeeentiesantn weeiity thaamaninan annapieismampbenauoneeraaeimaeens 355 
Station connection charges: . 202 ee le a ce 845 


Thus, for the “average” station the monthly interconnection costs may 
range between $3,175 and $5,150, based on the contract 8-hour inter- 
exchange channel use. For interexchange use in excess of 8 hours 
additional charges are levied. 

In addition to setting forth the rates for the various services, the 
tariffs as originally filed provided that the A. T. & T. would not inter- 
connect its facilities with those of a private relay system or of another 
common carrier, with certain specified exceptions. Pursuant to this 
tariff A. T. & T. was unwilling on several occasions to carry a net- 
work program because a portion of the route over which it had been 
sent used private relay systems. This effectively reduced the useful- 
ness of the private systems. 


B. TARIFF PROTESTS 


Shortly after the A. T. & T. tariff was filed, the Television Broad- 
casters Association (TBA), in April 1948, filed a petition requesting 
suspension of the proposed tariff on the grounds that the rates were 
unreasonable and discriminatory, and that certain regulations, includ- 
ing those restricting interconnection, were unreasonable. The TBA 
asserted, among other points, that rates were excessive ; that they were 
based on costs not properly allocable to the television transmission 
services of A. T. & T.; that the rates were based on costs relating to 
transmission by coaxial cable although it was contemplated that serv- 
ice would be rendered by microwave radio relay as well; and that the 
rates were unduly discriminatory between monthly and occasional 
users of the service. The telephone company, in its filing, provided 
cost estimates which appeared to indicate that the new rates might not 
meet the estimated cost requirements of furnishing the service, and 
that, if anything, the new rates Were unduly low, at least until the 
service was fully developed. 

By order of April 28, 1948, the Commission instituted an investiga- 
tion into the lawfulness of the new rates and regulations, but denied 
the request for suspension inasmuch as such action might have re- 
sulted in discontinuance of the video transmission service during the 
suspension period. 

Du Mont and the Philco Corp., intervening jointly, petitioned the 
Commission to determine in advance of the rate and other issues in the 
proceeding, the issue relating to the reasonableness of A. T. & T. tariff 
regulations under which the Bell System companies refused to permit 
interconnection with private relay systems. The Commission agreed 
to give priority to this issue, and on December 21, 1949, issued its final 
report and order on the interconnection issue. The Commission held 
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that the Bell System refusal to interconnect with private relay sys- 
tems or with other common carriers* was unlawful and ordered the 
telephone company to amend the tariffs accordingly. 

It will be noted, however, that this decision did not change the 
Commission policy, enunciated in docket 6651, that private relay 
systems were to be permitted only until such time as the telephone 
company or other common carriers would have adequate intercity 
video channels available to meet the demands of broadcasters. 

No further formal action has been taken by the Commission in con- 
nection with the rate and other issues involved in docket No. 8963.° 
However, informal cost studies were submitted by A. T. & T. to the 
Commission, in 1954 and 1955. The Commission’s Common Carrier 
Bureau staff characterized the results of these studies, as follows: ° 


To the extent practicable, the staff has carefully reviewed 
the methods employed by the Bell System in its cost studies 
and has conducted spot audits of the company’s figures and 
computations. Suggestions made by the staff as to desir- 
able refinements in the study waibate have been adopted by 
the company. On the basis of these reviews, the staff be- 
lieves that the studies give some approximation of the Bell 
System’s operating results under the rates in question, and 
create some doubt as to whether downward adjustments in 
existing rate levels, as distinguished from possible rate struc- 
ture revisions might be justified. However, it is to be kept 
in mind that the cost data has not been subjected to the test 
of cross-examination on a public record or to the critical re- 
view of interested representatives of the broadcast industry. 

In view of the indicated current level of earnings from its 
TV transmission services, as indicated previously, it is pos- 
sible that a resumption of the formal investigation in docket 
No. 8963 would not produce rate reductions to users of the 
service. On the other hand, it could well be that a formal 
rate proceeding might induce the Bell System to contend for 
rates somewhat higher than those presently in effect. In 
that event, unless Bell’s justification could be materially in- 
validated, the Commission might find that it is confronted 
with the problem of authorizing rate increases instead of rate 
reductions. 


In sum, the position of the Commission’s Common Carrier Bureau 
was that, on the basis of its informal studies of the level of A. T. & T. 
earnings on the program transmission service, it was doubtful whether 
reductions were in order. However, the staff pointed out that the 
results produced by an informal investigation are not necessarily in- 
dicative of the results which might obtain on the basis of a formal 
proceeding. Moreover, a formal proceeding would give the Commis- 


*Concurrently, the Commission instituted a separate proceeding (docket No. 9539) to 
determine whether a public need existed for interconnection between the intercity tele- 
vision transmission facilities of Western Union and those of the Bell System companies. 
On October 14, 1952, the Commission ruled that the evidence failed to support the need 
for such interconnection. 

5 Except that the Commission on January 17, 1951, ordered that revised schedules filed 
by A. T. & T. applicable to the transmission of the field sequential color system be ineluded 
in the investigation in docket No. 8963. 

*The full texts of the staff memorandums appear in hearings before the Antitrust Sub- 


Seeeeittee of the Committee on the Judiciary, House of Representatives (1956), pp. 4446~ 
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sion a complete record, with analysis by its staff and other interested 
parties, on the basis of which the Commission could make a conclu- 
sive decision. 

C. RATE STRUCTURE 


The A. T. & T. cost studies, referred to above, relate to the reason- 
ableness of the rate level (i. e., total allowable earnings in relation to 
net investment in the serv ice). However, the charges to a network 
or station are affected by the structure as well as the level of rates, 
As the Common Carrier Bureau has pointed out, a serious question 
exists as to the effect of the present rate structure on smaller net-works 
and local stations. The problem hinges on the relationship between 
the interexchange occasional use rate as against the contract rate, the 
customer paying as much for a little over ‘1 hour of use per day as for 
8 hours. Such a a rate structure is of disadvantage to the smaller user. 
Thus, the major networks, NBC and CBS, which transmit more than 
8 hours of programing per day can fully utilize the contract period 
for the bulk of their affiliates. The other networks, such as ABC 
and formerly Du Mont, have been unable to utilize fully such an 8-hour 
period. However, because of the high level of the ‘occasional rate, 
these networks have paid the charges based on the 8-hour minimum. 
When Du Mont, for example, carried only 4 hours per day of program 
material and received a corresponding amount of revenues, it was at a 
comparative disadvantage.’ The same is true of new networks and 
closed-circuit users. Thus the sports network contend that as an 
occasional user of A. T. & T. facilities, it is at a strong disadvantage 
both in respect to rates and to obtaining access to the facilities. 

The same problem exists, to an even greater degree, for smaller sta- 
tions whose line charges afé paid by a network and whose compensa- 
tion formula is adjusted accordingly, or who contract directly with 
the telephone company for the facilities. For such stations line 
charges are a substantial item in relation to network revenues received.® 
A rate structure which did not carry so high a rate for occasional use 
would substantially assist these smaller stations. 

Moreover, in the course of interviewing stations, the Network Study 
Staff was informed that the occasional use rates discouraged all but 
the largest stations from televising live events outside their local 
community. A number of stations contended that current program 
transmission rates made such broadcasting of special events uneco- 
nomic. 

D. CONCLUSION 


A detailed reexamination of the rate structure may reveal that 
there are substantial differences in customer requirements. At one 
extreme, NBC and CBS may require a 16-hour contractual basis, as 
inradio. At the other extreme, individual stations and new networks 
appear to require a lower occasional use rate. The problem is the 
reconciliation of these differences so as to yield sufficient revenues 
to A. T. & T., while at the same time encouraging the fullest develop- 
ment of a competitive television industry. There is sufficient question 
with respect to the level of rates and the rate structure to warrant an 
early Commission determination of the docketed proceeding. 





7 See ch. 4 for a further discussion of this point. 
8 See ch. 8. 
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Ill. Docker No. 11164 


It has already been indicated that the Commission decided to per- 
mit private relay systems only on a temporary basis, pending the 
availability of A. T. & T. facilities. Pursuant to that decision the 
Commission adopted sections 4.631 (c) and 4.632 (c) which provide, 
as follows: 

(c) Television intercity relay stations provide a means on 
an interim basis whereby television broadcast licensees may 
provide their own intercity television transmission services 
in connection with the operation of their television broadcast 
stations. The provision for this service is a purely tempo- 
rary measure designed to assist the television industry until 
such time as adequate common carrier facilities are available 
and broadcasters who venture into the business of relaying 
television programs by means of television intercity relay 
stations should plan to amortize their investments at the 
earliest possible date. 

(b) An application for construction permit for a new tele- 
vision intercity relay station or for renewal of license of an 
existing station shall be accompanied by a verified state- 
ment containing the following: 

(1) A full statement as to why the applicant required 
the facilities including reasons why common carrier 
facilities cannot be utilized ; and 

(2) A showing that the applicant has, at the earliest 
time reasonably practicable, requested the appropriate 
common carrier or common carriers serving the general 
area involved to furnish the intercity television trans- 
mission service required by the applicant, including in 
such showing a copy of the request or requests and of 
the reply or replies from such common carriers. 


These rules permit television station licensees to employ private inter- 
city relay stations as an interim measure until such time as adequate 
common carrier facilities are available to provide the relay service 
and the licensee has had a reasonable opportunity to amortize his in- 
vestment in a private system. 

The policy underlying these rules is again in issue in Docket No. 
11164, instituted by the Commission on September 16, 1954. The 
Commission issued a notice of proposed rulemaking as a result of a 
petition filed by North Dakota Broadcasting Co., permittee of tele- 
vision stations in Minot and Valley City, N. Dak. The petitioner 
requested that the rules be amended to provide for the authorization 
of private television intercity relay stations, even if common carrier 
facilities are available to serve the applicant, when it is established 
that the cost of providing the private relay system as compared with 
the cost of obtaining services from the common carrier justifies the 
authorization of a private system. The petitioner stated that the 
present rules did not permit the Commission to exercise discretion in 
acting on applications for private intercity relay stations, even where 
it could be demonstrated that the cost of common carrier facilities 
would be prohibitive to the broadcaster. The petitioner also con- 
tended that he could establish private relay facilities at a cost sub- 





548 NETWORK BROADCASTING 


stantially below the rates quoted by the Bell System; also, that he 
could obtain live network service only by providing his own facilities, 
since it was uneconomic to the networks to pay the line charges, and 
it was similarly uneconomic for the station to contract with A. T. & T, 
The station permittee, therefore, concluded that to foster the develop- 
ment of television in smaller cities and in less populous regions, the 
Commission should modify its policy in respect to private relay 
systems. 

The general objectives set forth by the petitioner were endorsed by 
42 parties, including permittees of television stations, manufacturers 
of television equipment, educational broadcast groups, and the UHF 
Industry Coordinating Committee. Statements opposing the pro- 
posed revision were filed by A. T. & T. and the United States Inde- 
pendent Telephone Association. 

A. T. & T., in its reply to the comments, stated that it was prepared 
to offer television stations a lower cost method of obtaining network 
programs with the network programs picked up ofi the air and re- 
lay ed to a station, using lower grade facilities than those employed 
in the regular nationwide network. In light of A. T. & T.’s proposal, 
on April 1, 1955, the Commission adopted a further notice of pro- 
posed rulemaking, inviting comments on A. T. & T.’s offer. 

Substantially all of the responses filed pursuant to the further no- 
tice of proposed rulemaking maintained that the proposed service 
would not resolve the broadcaster’s problems which gave rise to the 
proceedings. Many stated that A. T. & T.’s proposed off-the-air serv- 
ice was a step in the right direction, but insisted that the need still 
existed for a Commission rule under which television broadcasters 
might be authorized, at the Commission’s discretion, to construct and 
operate private intercity relay stations regardless of the availability 
of common carrier facilities. Specifically, it was asserted that the 
cost of the proposed common carrier service would substantialiy ex- 
ceed the cost for comparable service provided by private relay systems. 

A. T. & T., in reply to the above comments, disputed the contentions 
of the broadcasters that they can provide service for themselves at 
lower cost than comparable service from A. T. & T. The telephone 
company stated that it was making every reasonable effort to provide 
off-the-air channels at the lowest practicable charge and that its rates 
would compare favorably with the cost of operation of private systems 
giving comparable service if all elements of costs were determined and 
considered on a comparable basis. A. T. & T. reiterated its opposition 
to any change in the existing rules which would permit indiscrimi- 
nate construction of private relay systems and the connection of such 
systems as links in the basic network. 

The Commission has not reached any formal conclusion in the pro- 
ceeding. It has granted applications by broadcasters for private in- 
tercity relay systems, on a case-by-case basis. These have been limited, 
however, to situations in which the broadcaster has been able to show 
that the telephone company could not provide facilities for at least 
3 months after a formal request for service by the station. As an 
example, on April 11, 1956, the permittee of KGVO-TV, Missoula, 
Mont., filed an application for a construction permit for a new tele- 
vision intercity relay system between Spokane, Wash., and Missoula, 
Mont. The station furnished a copy of a letter, dated February 27, 
1956, which had been forwarded to A. T. & T. advising that KGV 0- 
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TV had a CBS order for network baseball games and requesting in- 
formation as to whether or not A. T. & T. could furnish an off-the-air 
pickup of KXLY-TV, Spokane, and the cost thereof. On March 13, 
1956, A. T. & T. repl ied to this letter, stating that it was investigating 
the provision of this service and would furnish KGVO-TV with the 
requested information as soon as possible. The Commission granted 
the application on the grounds that the facilities requested by the 
applicant were not available, and that A. T. & T. had not furnished 
the station with information either with respect to the time interval 
necessary to furnish such information or the cost thereof. 

To some extent the Commission, through its individual decisions, 
is making it possible for individual television stations to have greater 
access to network programs by the establishment of their own tele- 
vision relay facilities. As of June 1957, there were 50 private relay 
systems authorized. However, a critical issue remains. This issue 
is whether stations should be permitted to construct their own pri- 

vate relay systems, if (a) the telephone company is already serving 
the station, or has facilities immediately available; and (0) the sta- 
tion objects to the level of A. T. & T. charges as injurious to the sta- 
tion’s continued operations. 

On the one hand, the telephone company maintains that the Com- 
mission originally agreed that common carrier operation was the 
sounder approach in terms of frequency conservation and the estab- 
lishment of a nationwide program transmission Sy stem of high qual- 
ity. According to the telephone company, the “multiple division of 
responsibility which would result from indiscriminate connection of 
private systems to the common carrier network” would impair the 
quality of service the public has come to expect, would retard net- 
work development, and would inevitably increase the costs of fur- 
nishing common carrier service and necessitate higher rates to other 
customers of the service. 

On the other hand, broadcasters point out that permitting the op- 
eration of private systems on a permanent rather than an interim 
basis will not create any problem of frequency availability; that the 
private systems will be constructed principally in those areas where 
the existing frequency allocation is adequate; moreover, private sys- 
tems can operate only on a secondary noninterference basis, and 
rakore the argument based on frequency conservation is not per- 
suasive. It is further contended that the building of private systems 
will be so limited as to have minimal effect on the revenue potential 
of the basic common carrier routes. It is urged, also, that since 
existing rules condition the operation of private systems upon the 
nonavailability of common carrier facilities, that those broadcasters 
who build their own private facilities are always faced with the 
threat of having such facilities displaced by common carrier fa- 
cilities that may ~ subsequently be constructed in the area. This sit- 
uation, it is argued, permits the common carrier, rather than the 
Commission, to “determine whether or not a television station may 
build and retain its own facility. Finally, broadcasters contend that 
private radio links are necessary for the further development of tele- 
Vision in small communities and in rural areas. 


*It should be pointed out, however, that thus far the Commission has not required any 
operator of a private relay system to cease operation. Some have done so voluntarily. 
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A. CONCLUSION 


While recognizing that the Commission has, by its actions on indi- 
vidual petitions, dealt to some extent with the private relay problem, 
the Network Study Staff is of the view that formal resolution at an 
early date of the issue in docket No. 11164 is required. 


IV. ALLOCATION oF Scarce FAcIuiries 


A third interconnection problem which may require future Com- 
mission attention is the ee for allocating scarce channel facil- 
ities among competing claimants. This problem also has a consider- 
able history. In the early growth of television, particularly from 
1948 to 1952, sufficient intercity transmission facilities were not avail- 
able to meet network requirements. In a number of important mar- 
kets, only 1 or 2 channels were available at an hour when all 4 net- 
works had programs to transmit. As a common carrier, the telephone 
company has the obligation to serve all customers on a nondiscrim- 
inatory basis. To provide a basis for allocating the scarce facilities 
among the networks, the Bell System turned to the stations to ascer- 
tain their preferences with respect to clearance of network programs. 
At this time, the small number of television stations in operation were 
primarily radio affiliates of NBC, and secondarily of CBS; for this 
and other reasons, the stations gave the bulk of their clearances to 
these two networks. Consequently, ABC and Du Mont were at a 
sharp disadvantage in obtaining access to the scarce A. T. & T. trans- 
mission facilities, and therefore were handicapped in the competition 
for network business. The situation was hi hlighted in cases of a 
transmission “leg” with 3 stations, only 1 of which, for example, indi- 
cated a preference for ABC, while the other 2 stations preferred NBC. 
A. T. & T. allocated the entire “leg” to NBC, and ABC could not reach 
its affiliate on a live basis. On the other hand, the counterargument 
was that allocation of the circuit to ABC would have been unfair to 
the majority of the stations which preferred NBC. 

On September 28, 1950, Du Mont filed a complaint with the FCC in 
which it claimed that the scarce facilities should be divided equally 
among the four networks. Shortly afterward, ABC joined Du Mont 
in protesting the A. T. & T. allocations. The Commission instituted 
a proceeding (docket No. 9806, subsequently merged with docket No. 
9816) to consider the problem. Hearings in the matter were post- 
poned, however, as a result of a series of conferences among repre- 
sentatives of the four networks, A. T. & T., and members of the Com- 
mission staff. A plan for reconciling the conflicting requirements of 
the networks was agreed upon, and placed into operation on a trial 
basis on April 1, 1951. 

The plan, in brief, established quarterly allocations. So far as pos- 
sible the allocations were to be premised on the pattern of station 
acceptance of network programs. Where, however, conflicts over 
interexchange facilities occurred, meetings among the four networks 
and A. T. & T. were to be held. In order to reconcile differences, one 
principle agreed upon in advance was that a network able to clear 
only one of the stations on a multistation circuit would obtain the 
facility for at least part of the time, so that the minority network 
would have some reasonable access to program transmission facilities. 
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The Commission’s concern in the allocation procedure was to prevent 
the abnormal scarcity of stations and program transmission facilities 
from operating artificially to limit internetwork competition. ‘Thus, 
at the same time that the Commission instituted a proceeding on chan- 
nel allocation, it also adopted, on its own motion, a notice of proposed 
rulemaking (docket No. 9807, adopted October 5, 1950) looking toward 
a rule limiting the amount of time a station could take from any one 
network or an affirmative rule specifying a minimum number of hours 
to be taken from each network. 

The Commission concluded that no rule was required in either pro- 
ceeding. In connection with the allocation problem, the Commission 
closed dockets 9806 and 9816 in 1955. By this time, as a result of the 
conferences among the networks, A. T. & T. expansion of television 
facilities, and extensive use of standby telephone message facilities, 
conflicts among the networks were resolved. 

While the lack of full-time facilities worked to the disadvantage 
of ABC and Du Mont from the standpoint of network competition, it 
must be recognized that the allocations had certain advantages from 
acost standpoint. Du Mont, for example, which did not have enough 
commercial programing to utilize economically the 8-hour daily con- 
tract period was relieved of considerable expense as a result of the 
allocations, in that the costs of allocated circuits were shared among 
the networks. The virtual ending of allocations in 1954-55 substan- 
tially increased Du Mont’s line charges contributing in some measure 
to the network's demise. 

The problem of insufficient facilities may arise again in the near 
future. The three networks will have increased need for A. T. & T. 
interexchange facilities, particularly in connection with their record- 
ing of programs on tape and the transmission of the recorded pro- 
grams to a part of the network in order, for example, to overcome time 
differentials. This will require additional channels in some sections 
of the country. In addition, new organizations in the network field, 
such as the sports network and the program service network, will have 
requirements for interexchange program transmission along key 
routes. ‘There may also be a stepping up of the demand from closed 
circuit and other nonnetwork customers.” 

The tightness of available facilities, and the difficulties of rapid 
expansion ** suggest that allocation of important channel facilities 
may once more be necessary. If this proves to be the case, the Net- 
work Study Staff recommends that the Commission institute a pro- 
ceeding to examine into the proposed allocation procedure. In this 
connection, it is pertinent that the plan agreed upon for the earlier 
allocations was not specifically detailed in the Commission’s tariffs. 
In effect, it was an agreement among the four networks with the con- 
currence of A. T. & T. One of the parties to the agreement, Du Mont, 
is no longer in the network field. On the other hand, new network 
organizations and other users may have special needs which must be 
considered. 

The problem, potentially, is sufficiently important from the view- 
point of internetwork competition, as well as that of insuring equit- 





* This could occur, for example, as a result of a move of some major league baseball 
teams to the Pacific coast. 


uA. T. & T. indicated a scarcity of manufacturing facilities needed to construct micro- 
wave equipment. 
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able treatment of nonnetwork organizations, to warrant careful Com- 
mission consideration. 


V. SumMMARY AND CONCLUSIONS 


An important element in the growth of networking and the develop- 
ment of a competitive television industry is the ready availability of 
program transmission facilities at reasonable rates. Stations in 
smaller communities and less populous areas must somehow econ- 
omize on interconnection costs if they are to obtain network affiliation 
and network programing on an economic basis. A number of stations 
have objected both to the 1 ‘ate level and to the rate structure; in con- 
nection with the latter, it is alleged that the rate for occasional use 
is unduly high, thus unduly hampering stations in obtaining network 
business and in developing live remote programing. Moreover, new 
networks and other organizations with limited program offerings 
appear to require (1) a rate structure more closely tailored to the 
realities of their initial programing schedules; and (2) equitable access 
to the interexchange facilities. 

The reasonableness of the rate level and the rate structure is before 
the Commission in docket No. 8963. As another solution, at least in 
part, of the need of smaller stations to economize on line costs, it 
is proposed in docket No. 11164 that stations be permitted to construct 
and operate private relay facilities; despite the availability of 
A. T. & T. facilities. The Commission, which earlier had permitted 
private relays only as an interim measure pending the construction of 
A. T. & T. facilities, appears to be modifying its policy somewhat. 
Where 3 months or more are required for A. T. & T. to provide service, 
the Commission has authorized private relay systems. Broadcasters 
contend, however, that private relay systems should be permitted re- 
gardless of the availability of telephone company facilities, if a sta- 
tion can thereby realize substantial economies. 

The Network Study Staff has not attempted an appraisal of the 
conflicting views of broadcasters and the telephone company with re- 
spect to the issues either of rates or of private relay facilities. The 
staff is of the view, however, that the issues involved are of substan- 
tial import and merit Commission resolution at an early date. 

Similarly, the Network Study Staff recommends that the Commis- 
sion examine into procedures for allocating scarce program transmis- 
sion facilities to determine whether they are fair and equitable and 
otherwise in the public interest. Of particular concern is the potential 
effect of allocation procedures on the entry of new networks and other 
television interests. 
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CHAPTER 12 
MULTIPLE OWNERSHIP OF STATIONS 
I. Tue Muurrece-Ownersuire PropteM 


In the preceding chapters, the fundamental issues under consid- 
eration have been the effect of the network structure and network 
practices on the concentration of control in the industry and on the 
opportunities for competition. Since the number of ae tele- 
vision stations is limited, ownership of several stations by the same 
interest, here called multiple ownership, also raises questions as to 
the effect of such ownership on competition. Among these questions 
are (a) whether the concentration of control in station ownership 
is consistent with the public interest; (6) whether competition among 
stations is affected by the differences between multiple-station owners 
and single-station owners in their bargaining relationship with net- 
works, station representatives and program producers; and (c) 
whether competition between networks and non-network groups is 
affected by the ownership and operation of stations by networks. 

During the course of this study, substantial financial interests new 
to broadcasting began to lay plans for acquiring multiple stations. 
This caused some concern in Congress * and two committees expressed 
the wish that the trend toward increasing multiple ownership be 
studied.2 Also during the study, some broadcasting interests com- 
plained that the existing multiple-ownership rules were inequitable 
in that owners were limited to the same number of stations regardless 
of whether the stations were in the largest or smallest ms irkets. Ac- 
cordingly, the Commission instructed the Network Study Staff to 
make a full study of the multiple-ownership problem. 

While the impact of multiple ownership on competition is a suffi- 
cient reason for studying the problem, it is included for the additional 
reason that the growth of multiple ownership has important impli- 
cations for other Commission policies designed to further the public 
interest in television. The multiple-ownership rule is an important 
mold shaping the structure of the broadcasting industry to serve 
the public interest. Over the years, the Commission has sought to 
achieve for broadcasting stations the character of local institutions 
with a grassroots interest in the service and program needs of the 
community. The importance of diversity of ownership of stations 
as a means of providing a diversity of viewpoints and program 
services and a forum for community civic activities has been fre- 


_? See the staff report prepared for the Committee on Interstate and Foreign Commerce, 
U~ S. Senate, 85th Cong., 1st sess., on The Television Inquiry, Television Network Practices 
(1957). See, also, the report of the Antitrust Subcommittee of the Committee on the 
ened: House of Representatives, 85th Cong., Ist sess., on The Television Broadcasting 
ndustry (1957). 

*Letter of July 23, 1956, to FCC Chairman George C. McConnaughey from Senator 


Warren G. Magnuson, chairman, Committee on Interstate and Foreign Commerce, U. S 
Senate. 
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quently reiterated. However, the Commission policy of recognizing a 
record of past favorable performance in broadcasting has limited the 
diversity principle. The current multiple-ownership pattern reflects 
a balancing of these competing policies. 

Notwithstanding the limitation on ownership of television stations 
imposed by the Commission, multiple ownership has grown greatly, 
The trend in multiple ownership indicates that, in the future, there 
will be substantial problems in effectuating the Commission’s public- 
interest objectives in the absence of limitations imposed by the Com- 
mission. To the extent that the multiple-ownership rule permits, 
it is possible that the broadcasting industry will become a multiple- 
unit industry and the character of television stations as community 
institutions will be lost. This is the core of the problem which the 
Commission must solve in reappraising the multiple-ownership rule. 


II. History or THE Mouutrete-OwnersHie Rue 


The legislative history of both the Radio Act of 1927 and the Com- 
munications Act of 1934 shows that the Congress has, from the begin- 
ning, been concerned with the danger of development of a pattern of 
concentrated control within the broadcasting industry.’ While the 
Communications Act of 1934 has no express provision regarding 
multiple ownership of broadcasting facilities, the danger of concen- 
tration through multiple ownership was a factor in the adoption of 
section 12 of the Radio Act of 1927, which relates to the transfer of 
broadcast licenses. Relative to section 12, Senator White, of Maine, 
stated : 


In existing law there is no restraint upon the right of a 
licensee to transfer his license. We here deny this right except 
with the consent of the Secretary of Commerce. Freedom to 
barter and sell licenses threatens the principle that only those 
who will render a public service may enjoy a license. Its 
object is to prevent the concentration of broadcast facilities 
by a few or by a single interest. Your committee felt this a 
possibility to be guarded against.‘ 


Section 12 was incorporated, with slight modification, into the Com- 
munications Act of 1934 as section 310 (b).5 

The Commission first formally considered multiple-station owner- 
ship as an industrywide problem in March 1938, when it issued 
order No. 37 calling for an investigation of chain broadcasting.’ 
In 1940, a rule applicable to FM, and, in 1941, a rule applicable to TV 
were adopted, prohibiting ownership by the same interest of two 
stations in the same community or serving substantially the same 
service area, and also placing limitations on the maximum number of 
stations which could be owned or controlled by the same interest in 
the Nation as a whole. FM-station ownership or control was limited 
to 6, and TV ownership or control was limited to 3. In 1943, this rule 
was extended to AM. In 1944, the 3-station limit on television station 
ownership was raised to 5. On November 27, 1953, the Commission 


® See Warner, Radio and Television Law, sec. 52 (b) (1948). 
«See Warner, Radio and Television Law, 548 (1948). 

5 Ibid., p. 852 (b). 

* FCC Report on Chain Broadcasting (1941), pp. 95-96. 
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issued its report and order in docket No. 8967, amending the multiple- 
ownership rules. Maximum limits on station ownership or control 
were placed at 7 FM, 7 AM, and 5 TV. On September 17, 1954, the 
Commission istued a report and order in docket No. 10822 which 
permitted the ownership or control of 7 TV stations, not more than 5 
of which might be in the VHF band. 

The existing multiple-ownership rule applicable to television is 
as follows: 


Section 3.636 Multiple ownership. (a) No license for a 
television-broadeast station shall be granted to any party 
(including all parties under common control) if: 

(1) Such party, directly or indirectly, owns, operates, 
or a another television-broadcast station which 
serves substantially the same area; or 

(2) Such party, or any stockholder, officer, or direc- 
tor of sue a party, directly or indirec tly, owns, operates, 
controls, or has any interest in, or is an officer or director 
of any ahd television-broadcast station if the grant of 
such license would result in a concentration of control of 
television broadcasting in a manner inconsistent with 
public interest, convenience, or necessity. 

In determining whether there is such a concentration of 
control, consideration will be given to the facts of each case 
with particular reference to such factors as the size, extent, 
and location of area served, the number of p: eople served, and 
the extent of other competitive service to the areas in ques- 
tion. The Commission, however, will, in any event, consider 
that there would be such a concentration of control contrary 
to the public interest, convenience, or necessity for any party 
or any of its stockholders, officers, or directors to have a 
direct or indirect interest in, or be stockholders, officers, or 
directors of, more than 7 television-broadeast stations, no 
more than 5 of which may be in the VHF band.’ 


The rule contemplates that each request by a station owner for an 
additional station will be considered on a case-by-case basis. The 
standard to be applied is whether granting the additional station is 
in the public interest, or whether it ‘would constitute concentration of 
control contrary to the public interest. A concentration is conclu- 
sively presumed to be contrary to the public interest if the applicant 
already owns 7 television stations, not more than 5 of which may be 
inthe VHF band. The validity of the numerical limitations has been 
sustained by the Supreme Court.’ As the rule has operated, the Com- 
mission has not made a close examination on a case-by-case basis, but 
has relied largely on the ceiling of 5 VHF and 2 UHF stations. Thus, 
no applicant holding fewer stations than the maximum specified in 
the rule has been denied a license on the ground that the award would 
constitute concentration of control against the public interest. 





TNOTE 1.—The word “control,” as used herein, is not limited to majority stockowner- 
ship, but includes actual working control in whatever manner exercised. 

Notes 2.—In applying the provisions of paragraph (a) of this section to the stockholders 
of a corporation which has more than 50 voting stockholders, only those stockholders need 
be considered who are officers or directors or who directly or indirectly own 1 percent 
or more of the outstanding voting stock. 

® United States vy. Storer Broadcasting Co., 351 U. S. 192 (1956). 
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III. Commission Docrrint UNDERLYING THE RULE 


The Commission has recognized the substantial impact of television 
on public opinion and on the political, social, and cultural life of the 
community served. It has established several doctrines designed to 
prevent concentration of control, contrary to the public interest, of 
this medium of communication. These doctrines are fully discussed 
in chapter 3 of this report. A summary of the doctrines most directly 
concerned with multiple ownership is set forth below. 

One such doctrine is that broadcasting stations should be locally 
owned. The Commission has sought to license stations having the 
character of local institutions and a grassroots interest in the service 
and program needs of the community. The Supreme Court has 
stated : “Fairness to communities is furthered by a recognition of local 
needs for a community radio mouthpiece.” ® Several early FCC cases 
spell out the local-institution concept of a broadcast facility.° The 
main thrust of the Report on Chain Broadcasting was to assure the 
local licensee of greater freedom of action in serving the needs of his 
particular community than the highly exclusive and limiting arrange- 
ments with networks then permitted.*: The propriety of the Commis- 
sion’s giving weight in comparative hearings to the factors of local 
ownership and familiarity with local conditions has been approved 
by the courts.* In minimum cases the Commission has stressed the 
desirability of licensees being closely identified with the communit 
to be served.** This implies familiarity with local cultural, toctill 
and economic conditions, the peculiar needs of local civic, social, and 
business groups, and the various available participants and entertain- 
ment talent in the community. It has been assumed that applicants 
firmly rooted in community background and interest and prominently 
identified with local business and civic life are in a position to render 
a sensitive response to community demands. It is further assumed 
that an applicant who is well established in the community to be served 
will be in a better position to provide a well-rounded and properly 
balanced program service than a competing applicant who is less 
closely identified with the community or who, while identified with the 
community, divides his attention, time, and resources among several 
television markets rather than devoting his full resources to the par- 
ticular community for which the license is to be granted." 

A second Commission doctrine limiting multiple ownership is that 
ownership of stations should be diversified in order that the variety of 
opinion, program, and service viewpoints may be maximized. The 
Commission’s policy relative to diversification of ownership and 
control is well stated in its report and order of November 25, 1953, 
amending its multiple ownership rules: 


It is our view that the operation of broadcast stations 
by a large group of diversified licensees will better serve the 
public than the operation of broadcast stations by a small and 
limited group of licensees. The vitality of our system of 
broadcasting depends in large part on the introduction into 


®FCC v. Allentown Broadcasting Corp., 349 U. S. 358, 363 (1955). See also FCC 
Report on Chain Broadcasting (1941), p. 65. 

10 See 1 FCC Reports, pp. 239, 242, 255, and 368. 

1 FCC Report on Chain Broadcasting (1941), pp. 57. 66. 

12 See Scripps Howard Radio, Inc. v. FCC, 189 F 2d 677 (1951). 


13 See, e. g.. In re Application of WHDH, et al., 13 R. R. 507, 586 (1956). 
43 R. R. 464, 473 (1946). 
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this field of licensees who are prepared and qualified to serve 
the varied and divergent senha of the public for radio serv- 
ice. Simply stated, the fundamental purpose of this facet 
of the multiple ownership rule is to promote diversification 
of ownership in order to maximize diversification of program 
and service viewpoints as well as to prevent any undue con- 
centration of economic power contrary to the public inter- 
est.® 


The Supreme Court, also, has emphasized the value of maximizing 
diversity of ownership and control of stations, stating: 


* * * the widest possible dissemination of information 
from diverse and antagonistic sources is essential to the 
welfare of the public. * * *?* 


Diversification of ownership has significant implications on the na- 
tional, as well as the local, level. As a multiple owner gains access 
to more and more markets, the segment of the national audience 
reached and the potential for imposing a point of view on a substantial 
portion of this audience are increased, even though this potential 
may be reduced somewhat by competing program and opinion view- 
points in multiple-station markets. It is not contended that such 
abuse has occurred, only that the potential for abuse exists. For ex- 
ample, television stations seldom exercise their authority to express 
editorial opinion. The duopoly rule operates to promote competition 
in multiple-station markets while the well-rounded program service 
and fairness doctrines assist in assuring a diversity of programing and 
viewpoints in single-station markets. The duopoly rule tends to 
compensate for distortions of the balanced programing doctrine in 
multiple-station markets while the rule limiting multiple ownership 
introduces some measure of diversity in the national forum by frag- 
mentation of ownership and, hence, viewpoint. 

Closely related to the diversification doctrine is a third Commission 
doctrine limiting multiple ownership by preventing monopoly or con- 
centration of economic power in broadcasting contrary to the public 
interest. This doctrine was also emphasized by the Commission in its 


report and order of November 25, 1953, amending the multiple owner- 
ship rule. 


One of the basic underlying considerations in the enact- 
ment of the Communications Act was the desire to effectuate 
the policy against the monopolization of broadcast facilities 
and the preservation of our broadcasting system on a free, 
competitive basis. See Federal Communications Commis- 
sion v. Sanders Brothers Radio Station (309 U.S. 470). This 
Commission has consistently adhered to the principle of 
“diversification” in order to implement the congressional 
policy against monopoly and in order to preserve competition. 
This principle requires a limitation on the number of broad- 
east stations which may be licensed to any person or to per- 
sons under common control. 


The assumption that a high level of diversification of ownership and 
control of broadcast facilities is consistent with the public interest 


% See report and order. docket No. 8967, in the matter of amending the rules and 
regulations relating to multiple ownership of AM, FM, and television broadcast stations 
(November 27, 1953). 

% Associated Press Vv. United States, 326 U. S. 1, 20 (1945). 
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stems in part from the assumption that a diversified industry structure 
will encourage competition. From such competition the expectation 
is entertained that programing of better quality will result as a con- 
sequence of the competing licensees’ attempts to please the audience 
served. A highly diversified structure also protects against the growth 
of anticompetitive practices frequently attendant upon a high degree 
of concentration of economic control in any industry. : 

Carried to their logical conclusion, the local ownership and maxi- 
mum diversity policies would result in a “one to a customer” limit on 
station ownership. However, the Commission has balanced these 
doctrines with that of favoring an applicant having a sound record 
of past performance, and with other doctrines. This equipoise of 
doctrines has resulted in the current multiple ownership rule under 
which a maximum of seven television stations may be licensed to the 
same interest. ’ 

in comparative hearings, a favorable record of past performance, 
which carries a strong assurance of effectuation of program proposals 
and satisfactory service to the community in the future, has frequently 
been accorded greater weight than either the policy favoring local 
ownership ** or the diversification factor.* Past performance 1s con- 
sidered the most reliable evidence of future performance.’® In re- 
newal situations the broadcaster, even though a multiple owner, is 
given preference over an applicant without broadeasting experience, 
if the broadcaster has operated in the public interest.2? Thus, the 
doctrines with respect to local ownership, diversity, and concentra- 
tion of control have been “watered down.” 

Nevertheless, the Commission continues to emphasize the diversity 
of ownership doctrine. In the November 1953 report and order the 
Commission stated that the multiple ownership rules, by providing for 
diversification of station ownership through limiting the number of 
stations in which one person may have an interest, implement “two 
basic and related policies”: (1) They “maximize diversification of 
program service viewpoints,” and (2) they “prevent any undue con- 
centration of economic power.” And in its report and order of 1954 
modifying the rule so as to provide for the grant of two UHF stations, 
the Commission again stressed the diversification policy: 


Our decision to permit the ownership of television stations 
over and above the five-station limitation presently in the 
rules in no way is a departure from the recent multiple own- 
ership report and order in docket No. 8967. In that report 
and order the Commission reaffirmed its view that the opera- 
tion of broadcast stations by a large group of diversified 
licensees will better serve the public interest than the opera- 
tion of broadeast stations by a small and limited group of 
licensees. Thus, the Commission has provided that a grant of 
even one additional broadcast station will not be made where 
it “would result in a concentration of control of * * * broad- 
casting in a manner inconsistent with the public interest, 
convenience, and necessity.” Clearly if the only relevant 
consideration were implementation of the policy of diversi- 


17 ®. g., In re Application of the Tribune Co., et al., 9 R. R. T70 (1954). 
18 Indianapolis Broadcasting, Inc., 22 F. C. C. 421, 517 (1957). 
19 BH. g., In re Application of KFH, et al.,11 R. R. 1 (1955). 


. £. 


2. g., In re Application of Hearst Radio, Inc., 6 R. R. 994 (1951). 
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fication, an absolute limitation of one broadcast station to 
any one person or persons under common control would best 
serve the public interest. But, of course, that is not the case. 
The multiple ownership of broadcast stations does play an 
important role in our nationwide broadcast system. The 
ownership of broadcast stations in major markets by the 
networks, for example, is an important element of network 
broadcasting. Our nationwide system of broadcasting as we 
know it today requires that some multiple ownership of broad- 
cast stations be permitted. We have always recognized these 
needs and have by rule permitted multiple ownership of 
broadcast stations in the light of such (other and competing) 
considerations. Here, too, it is our view that the greater 
good which will flow from the proposed rule offsets the dis- 
advantage resulting from permitting individual licensees to 
own a larger number of stations.” 


The declared policy of the Commission is that, within certain tol- 
erable limits, maximum diversification and minimum concentration 
of station ownership are still fundamental Commission objectives. 
While the presumption in favor of local ownership and greater di- 
versification of ownership has in some comparative hearings given 
way to a proven past record of satisfactory performance in the public 
interest, the satisfactory performance factor modifies, but does not 
vitiate, the basic policy objective of diversity of ownership. The mul- 
tiple ownership rule is a very important limitation on multiple owner- 
ship. It guarantees at least 76 different ownership interests for the 
468 TV stations, and under it there are in fact 348 different owner- 
ship interests.” 


IV. APPRAISAL OF THE OPERATION OF THE COMMISSION’S PoLiIcreEs AND 
ReGuLations AFrFrectine MULTIPLE OWNERSHIP 


A. THE EXISTING PATTERN OF MULTIPLE OWNERSHIP 


Notwithstanding the limitation imposed by the Commission, mul- 
tiple ownership of television stations has grown greatly, and the 
trend is toward a multiple-unit system of station broadcasting. 

The division of television stations between multiple owners and 
single station owners as of November 1956 is shown in the followin 
table. The data on station ownership in this and subsequent tables o 
this chapter are derived from official FCC records. 











Number of— 
Interests | Stations 
eieeeeeseeeripensanen se f 
Multiple owners big dcndnee deen be teen nate saeeeanS 81 203 
Seneantnem OWNS... Foci nic coc b kine ccccceedankacnauasannanwewnenaa ot 267 265 





Total ; ; adres ese Sainihs wiseeghotns ae panera 348 468 


= Docket No. 10822 (Sept. 17, 1954). 


* Statistics as of November 1956. 
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Most of the multiple-owned stations are in the top 100 markets, 
In July 1956 multiple ownership interests owned 121 of the 238 
stations in the top 100 markets. 

Multiple ownership ranges from 2 stations to the maximum of 7 
permitted by the Commission. The range of multiple holdings as 
of November 1956 is shown in the following table: 


TABLE 43.—Multiple ownerships of stations by number of stations, November 1956 





Number of owners having interest in \— 
Number | Number 




















Number of stations owned of ° 
owners | stations Radio News- Maga- Motion 
papers zines | pictures 
| 
Tis cdagntttey baded ta dsa5 tb | 1 7 | 1 1 isi 
Sree icone ce ceiasas= de: 3 | 18 | 3 i 
Crccme hil RELI LEH: 4 | 20 | 4 2 1 1 
Pieridedde bddicsinaeranmmbabeesanes 5 | 20 5 l 2 alii 
Macias ae 22 2 59 22 7 2 ta 
stake le ae ha 46 | 279 39 17 1 1 
a aac, 81} 23! 74 | 28 6 
| | 





1 The same owner may have interests in more than 1 other medium. 
2 More than 1 multiple owner has a stockholder interest in some of these stations. 


Probably more multiple owners would have reached the maximum 
ownership of seven stations were it not for the current unattractive- 
ness of the UHF stations. Currently, 7 multiple owners have the 
maximum number of VHF stations in the continental United States, 
the bulk of which are located in the top 100 markets. 

Substantially all multiple owners of TV stations also own radio 
stations. Of course, the pattern of ownership for single-station 
owners, as well, has been for the radio broadcaster to move into tele- 
vision. Also, as the above table shows, multiple ownership extends 
beyond joint radio-TV operations to other communications mediums. 
The Commission’s diversification doctrine extends not only to owner- 
ship of broadcasting stations but also to “cross-channel” ownership of 
all mediums of mass communication. The developing pattern of 
ownership contravenes this doctrine. 

A significant percentage of multiple owned stations have been ac- 
quired by purchase. This is indicated by the following table showing 
the number of TV stations purchased and the number constructed by 
58 multiple owners who have 1 or more TV stations in the top 100 
markets. 


TABLE 44.—Number of multiple-owned stations acquired by purchase or con- 
struction, November 1956* 


| Number of | Number of | Number of | Total of 
Number of stations owned } Owners stations | stations stations 


purchased | constructed 
| 














ean Maal denne 1 | 4 

Tn vadneeebiarestteeies 3 | 7 11 I 

i A See eh bed | 4 | 8 | 12 2 

De Rae Nn aes 5 10 10 | 2 

3. 15 | 13 | 26 | 30 

Riickinciniciislecsbocstndiaichaalahine ed 30 | 10 | 39 | 49 
a lg ao one luk ues aan eeewats 58 52 101 | 153 


1 This table shows the total holdings of the 58 multiple owners, including some stations not in the top 
100 markets. 
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Thus, in the case of 1 out of about every 3 stations operated by mul- 
tiple owners, the station licensee acquired his franchise by transfer, 
under statutory immunity from comparative contest with other quali- 
fied parties. Of course, in the case of acquisition by transfer, mul- 
tiple-station ownership does not increase the number of stations but 
may reduce the number of single-station operators. Since most avail- 
able VHF channels have been or will shortly be granted, it is likel 
that in the future the number of a ieeanaie station owners will 
decrease as multiple-station ownership increases. 

The image of an individual station owner, devoting his efforts in 
television to serving the single community he has been licensed to 
serve, is a myth for most large cities, and, oe for stations serving 
a majority of the listening public of the United States. This is strik- 
ingly illustrated in the following table showing the proportion of 
multiple ownership in the top 25 markets which serve more than 90 
million of the population of the United States. 





TaBLE 45.—Multiple ownership by community, November 1956, United States 


markets ranking 1 to 25 


VHF stations UHF stations 


Multiple 
| | owned 
| VHF 
Inde- | stations 
| Total | News- | pendent | held in 


Market | Total | Multi-| inde- | paper VHF | common | Inde- 
sta- | ple | pend- | owned | without | owner- | Multi- | pend- 
| tions | owned; ent inde- other | ship ple ent 
| sta- | pendent | media | with 
| | tions | stations | connec- radio 
| tions stations 
| | in same 
| commun- 
ities ! 





| 
| 
| 
| 
| 
| 
| 
| 
| 





New York, N. Y- 

















7 | 6 1 1 ne I etnias 
Chicago, Il 4 4 | | iD ictinnaimdiitalendins 
Los Angeles, Calif 7 6 1 | 1 | | O biad. cheat, 
Philadelphia, Pa- 3 | 2 1 1} eee 2} 1nd ls. 
Detroit, Mich 3 | 2 | 1 Be icons 9h nth dt. mldod 
Boston, Mass. 2} 2 s .| 2 L seb.aot 
San Francisco-Oakland, Calif-_-- 3 | 3 | laaeabben .| 1 Ciicatheedd 1 
Pittsburgh, Pa. . : 1 | 1 | pauhianneee .| 1 A tpaden. 
St. Louis, Mo_. 3 | 2 | 1} Rin oe DA eccnsmendiloneiteal 
Cleveland, Ohio 3 | 3 | § cncsepncaueainin chelsea | 2 bc... lida ceia 
Washington, D. C__. 4} 3 | 1 | eRe | Ft a ete’ 
Baltimore, Md. 3 | 1 | 2) 1 1 | 1 bie aes 
Minneapolis-St. Paul, Minn___-- 4) 4) ee ge A siesta 9 Find ss pebiaile 
Buffalo, N. Y _. -.--- = 2 | 1 | 1| i )2.5 2a 1 | Bio. 
Cincinnati, Ohio. -__- 3 3 ae Ratha tepdeetns 3 }--------]--=+-- 
Milwaukee, Wis__- 2 1 | 1 |), er 1 | Bhrccd 
Kansas City, Mo_. 3 1 | 2) 1 1 | 1a eet 
Houston, Tex ‘ > a 2 | 2 ond sil ght Suk Bi cc aiaudte 
Providence, R. I asus 2 i haan Fe qd athe 
Seattle-Tacoma, Wash 4 2 | 2 | 1 1 | Viti wa 
Portland, Oreg 2 1 | 1 1 1| Bf ccse 
New Orleans, La___- 1 | 1 | decane an kaaiaiaiasisae | 1 | i tuauae 
Atlanta, Ga__- 3 3 |- s eaceianadle 2 1 .ds) ce 
Dallas, Tex__- 2 | = 2 PE a Te OUP F 
Louisville, Ky 2 | 1 | 1 | 1 3.1 ees 

Tou... 75 53 22 | 





2 | 3 | 


123 of the 40 radio stations are 50-kilowatt stations. 


In the large, commercially important markets, TV stations are typi- 
cally held by multiple owners. Many of the most important popula- 
tion centers contain no single-station operator; many more contain 
only one such operator; and in a substantial number of these cases 
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the single-station operator, in addition to operating a radio station, 
operates a newspaper or some other medium of communications. The 
high concentration of multiple ownership in the large, prosperous 

markets suggests that, as other markets become economically desir- 
able, multiple ownership will expand to these markets. 

This concentration of ownership in the top 25 markets is a matter 
of grave concern. Of the 81 television stations in the top 25 markets, 
serving more than half the population of the United ‘States, 58 sta- 
tions, or 72 percent, are held by multiple owners and only 23, or 28 
percent, are held by interests owning only 1 television station. "More- 
over, of the 23 stations held in these markets by single-station owners, 
15 are owned Thy parties with “cross channel” ownership of newspaper 
media. Thus, of the 81 stations in these top 25 markets only 8, or 10 
percent, are owned independently of other television or newspaper 
interests. 

By contrast, it is interesting to note the pattern of ownership in 
the 25 markets ranging from the 76th largest through the 100th 
largest market in the country. This is shown in the following table. 


TaBsie 46.—Pattern of station ownership in 76th to 100th markets, 
November 1956 


VHF stations | HF 























| | | stations 
| | | 
| | satin 
Market | Total | | |} owned 
stations | News- | Inde- | VHF | 
paper | pendent | stations 
! Mul- | Total owned | VHF with | Inde- 
| tiple | inde- inde- | without | radio | Multi- | pend- 
owned | pend- | pend- | other | affiliate | ple ent 
ent ent media | in same 
stations | connec- | commu- 
| tions | nity 
mz 
Davenport, Iowa-Rock Island- 

Moline, Ill... __- 2 1 1 1 Bi 1 wie has css il 
Mobile, Ala. 2 a 2 asks DY banccuiwn bbe ceg ae eeneeee 
Des Moines, Iowa. a 3 2 1 2 1 | Dh need “a 
i ee 2 2 xa eb duciioneen ‘ oud 
Spokane, Wide wenesnos Bcd ee 3 1 fe eS hae Jade 
Erie, Pa. Seawbeobe a Bilcééucw 1 E Teaos ain aie * | B iodcee 
South Bend, ae ; shatabacesae igen Niagrisineh ti an ‘ Puc elosdadl 12 
York, Pa___- Eaeherod ae Same ae ‘ ios ; : anak hate 2 
Stockton, Calif. phen tere oe 1 | Re enn woneeeeetokesescnen Jubtniiniuhtels..<ceae 
Charlotte, N. C_-- 1 | Bac I nsicw dels asa Sl ecu sacked 
Little Rock North Little Rock, | | | 

Dhan 2.s aa 2 1 1 Rc, 1 | 1 | spent 
Beaumont-Port Arthur, Tex._... 1 1 Aes ce ee ei 4 1 1 
El Paso, Tex-- 3 -| 3 1 22 a mcts hb alah ae 
Greensboro- High P oint, N.C. 1 ae i Cth awitinknhinn hobamind 
Binghamton, N. Y---- 1 Biss. acct chauncaaeisiel ill eienteai lads .cende eee 
Pare waepme, md: ..........L.. ; Sts Hono oateae ion ‘ -=-|-----2-5-- 1 |} 1 
Shreveport, La_.....___- 2 i. Boal 2 | ; | sodaaal 
Lansing, Mich....._..- 1 | | 1 = 1 | : 

Columbus, Ga-_-- 1 | 1 | BS td ecnise -| L coy 
Madison, Wis-_.- 1 |} 1 5 nistal rr 2 
Greenville, 8. C- 1 | 1 | R leche caae hii 
Corpus C hristi, Tex_- 1 |. Dh iguaanhiic® 1 ad 1 
Charleston, 8. 04... 2 2 | 12 ead é aii 
Augusta, Ga_.... 2 1 1 | 1 ib licaede eae 
Austin, Tex... -- a 1 1 : Slacks 1 | bani 
eee aaa fence tenet aerial 

Mis sinca cicada onvoyne 35 12 23 7 | 16 | 9 | 3; 10 

! 





11 station is owned by a newspaper interest. 


21 station is owned by a motion-picture theater interest. 
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It will be noted that in this group of 25 markets, there are 35 VHF 
stations, of which only 12 are held by multiple- station owners. In the 
same markets there are 13 UHF stations of which only 3 are held by 
multiple-station owners. The significance of this is that in the sm 
markets, which are commercially less desirable, the independent sta- 
tion owners predominate. 

It must be recognized that with respect to the top 25 markets serv- 
ing more than half the population of the country, the doctrine of local 
ow mnership has been substantially weakened. This is not to say that 
some of these multiple owners do not have roots in one of the com- 
munities they serve. For example, Cincinnati’s three stations are 
owned by multiple-station owners, but each multiple owner has roots 
and deep interest in that city. Moreover, not all single-station owners 
have roots in the community served. It must be recognized, also, 
that the diversity of ow nership principle has been seriously eroded 
in the top 25 markets. Of course, as a result of the monopoly rule no 
licensee may own or have an interest in more than one television 
station in the same community. However, from the national or re- 
gional viewpoints, the number of station owners, and hence the num- 
ber of opinion sources, is substantially diminished. 

The pattern of ownership in all the top 100 markets is set forth 
in the appendix.* The general pattern which it reflects is that the 
concentration of multiple ownership is greatest in the commercially 
desirable, largest markets and tends to decrease in rough proportion 
to the dec reasing rank of the market ; conversely, single-station owner- 
ship is gr eatest in the smallest markets and decreases in rough pro- 
portion to the increase in rank of markets. 

Multiple ownership has increased significantly since 1954 and is still 
increasing. This is shown by the following table. 


TaBLe 47.—Multiple ownership in the top 100 markets, July 1952, January 1954, 
and July 1956 





























July 1956 January 1954 July 1952 
| Number of Number of | Number of 
Type of market stations stations stations 
et ae) Percent ___| Percent 
| of total | of total of total 
Multiple | Multiple Multiple 
| Total | owned | Total owned Total | owned 
apnea nos poenn eons - — - ~ asec =i 
j | 
7-station markets.....| 14 | 12| 85.7 14 11| 78.6 14 10} 714 
4-station markets__. 32 | 23 71.9 32 11 34.4 8 6 75.0 
3-station markets. _- 84 | 38 | 45.2 54 27 50.0 24 12 50.0 
2-station markets... _- 92 38; 41.3 74 26 35.1 22 10 45. 4 
1-station markets__- 16 | 10 | 62.5 31 9 29.0 40 13 32.5 
Total. ...<-- 3 238 a 121 | 50.8 205 84| 41.0 108 51 47.2 











Nore.—1956 and 1954 data are for ete top 100 markets destediag to size of pidpeitaltiens (1950 census). 1952 
data are for 108 stations operating in 63 markets. 


Between January 1954 and July 1956 the percentage of all TV sta- 
tions in the top 100 markets controlled by multiple ownership in- 
creased from 41 percent to 50 percent, the absolute number from 84 
stations to 119 stations. 


See appendix, exhibit 13, table A—1. 
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In the year 1956 there was a record number of purchases and sales 
of radio and TV stations, with the end of December witnessing what 
has been described as “perhs ips the busiest period for station deals j in 
all TV’s history.” ** From January 1956 to mid-1957 the following 
transfers of television stations, involving transfer of control, took 
place: * 





Stations sold Stations purchased 














Top 100 | Other yi Top 100 Other 
markets | markets markets | markets 
| | 
_ as epegengdemeets bs | | — 
Multiple owners... ._-- | 8 5 | 22 ll 
Single-station owners aceaaa 18 16 | 4 10 
I a a ik | 


It will be noted that multiple owners acquired all except 4 of the 
stations transferred in the top 100 mar kets. 

The pattern of growth of multiple ownership from 1952 to 1956 
reveals that the trend is in the direction of a multiple-unit system of 
broadcasting. Most of the commercially important stations are al- 
ready operated by multiple owners. There are indications that the 
trend toward multiple ownership may be accentuated in the future. 
According to one source, virtually every TV station of any conse- 
quence has been approached by prospective buyers in recent years, 
either directly or through a station broker.** As of the present time, 
all of the major movie producing companies are reportedly laying 
plans for the acquisition of TV stations.” Magazine publishers and 
investment syndicators ** also are actively seeking to acquire new or 
additional TV stations. It is in the public interest that the maximum 
number of qualified broadcasters, including these groups, be attracted 
to the industry. However, a number of these interests have indicated 
an intention of acquiring multiple television holdings. Thus, it ap- 
pears that the concentration of ownership of television stations in the 
hands of multiple owners may increase even more rapidly during the 
next few years in the absence of limitations by the Commission. 


B. CONCENTRATION OF CONTROL AND RESTRAINT ON COMPETITION FLOWING 
FROM MULTIPLE OWNERSHIP 


Multiple station owners, by bargaining with networks, national spot 
representatives, and inde :pendent program suppliers for their group 
of stations as a whole, have been able to obtain more favorable terms 
which give them a competitive advantage over single station owners 
in the same communities. This is the principal manner in which 
multiple ownership has had an impact on competition in the market 
place. The competitive advantage of multiple owners may be one of 


“Television Digest, vol. 12, No. 51. See also Broadcasting-Telecasting, December 26, 
1956, p. 86. 

2% The statistics are compiled from Television Digest Weekly Records. The data are for 
sale of a 100 percent interest. Cases of transfer of control by sales of less than 100 
per ree nt interest are not included. 

)Television Digest, vol. 12, No. 51. 
Television Digest. vol. 12, No. 50. 
%8 Letter of July 23, 1956, to FCC Chairman George C. McConnaughey from Senator 


Warren G. Magnuson, chairman, Committee on Interstate and Foreign Commerce, U. 8. 
Senate 
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the factors encouraging the trend toward multiple ownership and 
further concentration of control in the broadcasting industry. 

The multiple owner may have a leverage in bargaining with net- 
works which is not possessed by the single station owner, because the 
multiple owner bargains for a group of stations. Most of a multiple 
owner’s stations are usually affiliated with the same network. The 
added leverage of the multiple owner may be used to lessen competi- 
tion in the following respects. In bargaining with networks, the 
multiple owner is in a position to seek network affiliation for all his 
stations, to have stations placed on the “must buy” list, and to estab- 
lish the rates for his stations and the division of compensation be- 
tween the network and the stations on a more favorable basis than the 
standard network arrangements. In bargaining with national station 
representatives, the multiple owner is in a position to seek, on the basis 
of representation of a desired group of stations, lower rates for the 
representation service. Similarly, in bargaining with film suppliers, 
group station purchases give a basis for seeking a favorable pricing 
arrangement. 

It is highly desirable that all stations have effective bargaining 
power in dealing with networks, station representatives, and pro- 
gram suppliers. The network generally has the greatest bargaining 
power and, hence, even if the multiple owner uses its leverage this 
may not turn the balance of the bargaining scale. However, the mul- 
tiple owner’s use of such bargaining levers as the power to hold 
back time clearances on a group of stations raises some question of 
the public interest. Station clearance should be based on the merit of 
the programs available and not used to obtain network concessions on 
such unrelated matters as rates and compensation. Moreover, from 
the viewpoint of competition in the same market between a station 
controlled by a multiple-station owner and a station controlled by a 
single-station owner, the advantage which the multiple-station owner 
obtains in bargaining with the network gives such station a competi- 
tive advantage over the single-station owner. Similar competitive 
disadvantages to single-station owners flow from the bargaining ad- 
vantage of multiple owners in dealing with other components of the 
industry, such as the station representatives and program suppliers. 
The logical consequences are to encourage a tendency toward multiple 
holdings, and away from the Commission’s objective of the widest 
diversity of ownership of scarce television facilities. 

In weighing the bargaining position of stations, it is readily recog- 
nized that many factors, historical, economic, and personal, are in- 
volved and give rise to a variety of results. For example, a single 
station owner in a commercially important market served by only two 
VHF outlets may be able to exact terms from a network which are 
more favorable than the terms obtained by a multiple owner whose 
stations are in less desirable markets. Hence, caution must be exer- 
cised in attributing all competitive advantages to the multiple-owner- 
ship factor. 

It should also be emphasized that all multiple owners do not have 
all the competitive advantages which are discussed herein. Neverthe- 
less, it has been found in the study that the larger multiple owners 
each have one or more advantages arising from their multiple hold- 
ings. There is evidence, for example, that a multiple owner with 
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several key-station markets, by combining these stations for bargain- 
ing purposes, can obtain more favorable arrangements with a net- 
work, national station representative or program supplier than can 
the owner of only one key station. Similarly, there are indications 
that a multiple owner with at least one key station can use his bar- 
gaining position to obtain parallel concessions for his less favorably 
situated stations. The advantages accruing to multiple owners are 
sufficiently important to place single-station owners, in the same 
markets, in an unfavorable competitive position with respect both 
to network and to spot business. 

The principal advantages of multiple owners which have been 
found to exist in the network, national spot and film syndication 
fields are briefly described below. 

Some of the more important competitive advantages obtained by 
some of the larger multiple owners are in the area of network rela- 
tions. These may include obtaining a primary affiliation with CBS 
or NBC, a more favorable basis of compensation from the network, a 
higher station rate for network sales, network representation in the 
national spot field, or inclusion in the network’s “must buy” list. 

The Commission’s policy is to encourage competition among sta- 
tions in the same market for network affiliation, as a means of stimu- 
lating the best program service to the public. The practice by cer- 
tain multiple owners of bargaining for their stations as a group ap- 
pears to run counter to the Commission’s policy objective. The net- 
work’s decision on affiliation in such cases may be based not on the 
service of a particular station in a particular community, but on the 
strategic position of the multiple owner in another community. Thus, 
multiple owners have obtained affiliation of stations when affiliation 
would not have been available to a single station in a similar situa- 
tion.”® Also, there is evidence that the multiple owner who has all 
or most of his stations affiliated with one network obtains more favor- 
able terms with respect to the length of contract and cancellation 
provisions than single owners obtain. Further, that some multiple 
owners have used their control over several stations in an effort to 
prevent the affiliation of a station which would compete with one of 
their stations. 

As compensation from the network or networks with which it is 
affiliated, each station receives a specified proportion of the revenue 
arising from the sale of time on the station to network advertisers. 
As shown in an earlier chapter *° each network has one or more “typi- 
eal” formulas for determining station compensation. There are a 
number of exceptions, of varying degrees of importance, to the typi- 
cal or standard compensation formula of each network. There is 
evidence that several multiple owners have negotiated their network 
compensation arrangements simultaneously on behalf of all or most 
of their owned stations. In the cases in question, the multiple own- 
ers have been able to receive more favorable compensation terms, in 
one form or another, than those enjoyed by the majority of affiliated 
stations. 

The rate charged by the station for the sale of its time on the net- 
work is fixed by agreement between the station and the network. 
As has been seen, the network has the final voice in the rate determina- 





2 See ch. 5. 
See ch. 8. 
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tion. Each network has a rate formula which is generally followed, 
but exceptions to the rate indicated by the formula may be granted for 
a variety of reasons. Several multiple owners enhance their bar- 
gaining power in the establishment of rates by ae on behalf 
of all of their affiliated stations at the same time. In at least one of 
these cases the multiple owner has benefited from a higher station 
rate than would have Nees allowed had a single station been involved. 

The backbone of the CBS and NBC networks is their “basic” sta- 
tions, comprising approximately 55 stations which an advertiser must 
order as a condition of using network facilities. Inclusion in this 
“must buy” list is highly prized as a virtual guaranty of profitable 
operation. The stations on the “must buy” list are generally located 
in markets with the largest population and retail sales, and are selected 
on the basis of objec tive criteria established by the networks.” 
Occasionally, however, a multiple owner has had a station on the 
“must buy” list when objective standards would not warrant such 
inclusion. 

The competitive advantage of multiple ownership found to exist in 
bargaining with station representatives, film suppliers and advertisers 
in connection with national spot business are as follows: multiple 
owners May enjoy a superior position with respect to the compensa- 
tion of their station representative for national spot sales, the pur- 
chase of film programs, or the rate charged by the station for national 
spot sales. Here again the pattern is very varied, and each rule has 
its exception; but at least some multiple owners have preferential 
arrangements in these areas by virtue of their combined holdings. 

A prime example of the multiple owner’s advantage in such bar- 

gaining is reflected by the rate of commission paid by a station to its 
national representative for national spot business. This rate is fre- 
quently based on a sliding scale which decreases with the volume of 
business placed on the station. Thus, the rate of compensation to the 
representative may be 15 percent of net sales for the first $500,000 of 
annual business, 10 percent for the next $500,000, and 5 percent ed 
all sales beyond $1,000,000. In a number of cases it is possible for 
multiple owner to combine his several stations in determining the 
volume on which the commission paid to his representative is based. 
Through this combination, it is possible for the multiple owner to 
effectuate substantial savings on these sales, which generally are the 
source of more revenue to the station than network or local spot sales. 
The arrangement is particularly advantageous with respect to stations 
in smaller markets, owned by the multiple owner. A single station 
owner competing against such a multiple owner may have to pay a 
commission to his station representative which is proportionately 
twice as large as that paid by a multiple owner. Not all multiple 
owners have such arrangements, and some pay on the same basis as 
single station owners. However, at least five of the largest multiple 
owners are able to combine their stations for compensation purposes. 
How important this competitive advantage may be is indicated by the 
fact that the saving to these owners in 1955 was close to 25 perce t. 

Multiple owners “have advantages over single station owners in the 
purchase of feature film and sy ndicated film programs. The purchase 
of these programs is among the largest expenditures incurred by TV 


oo -——- - 


See ch. 7. 
2 See ch. 9 
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stations. Some multiple owners make the manager of each station 
independently responsible for these film purchases, on the grounds 
that the program requirements of each market differ and make com- 
bined purchases undesirable. On the other hand, certain multiple 
owners have found it advantageous to purchase some feature film pack- 
ages on behalf of all of their stations. It cannot be established con- 
clusively that the multiple owners have been able in this way to pur- 
chase film properties on a more favorable basis than would their 
competitors, since prices are not standardized but are subject to 
negotiation in each market. However, the greater bargaining power 
of the combined stations and the fact that the multiple owners are 
undertaking such arrangements to an increasing extent create at least 
a strong presumption that more favorable terms are obtained by mul- 
tiple owners as a result of the bargaining for a group of stations. 

In exceptional cases, a multiple owner may be able to take advantage 
of the geographical proximity of his holdings and provide a special 
discount to advertisers who buy all of his stations on a regional basis. 
While this is not a common practice, it has been adopted in some 
instances. When it occurs, the other station owners in each of the 
markets are obviously placed at a competitive disadvantage. 

Some of the advantages described above in bargaining with net- 
works, station representatives and film suppliers arise naturally from 
large-scale operations of the economies of horizontally integrated 
enterprises. These practices are considered here solely in the light of 
their effect on the objectives of the Commission. It is particularly in 
view of their impact on the competitive situation in the market place, 
and hence on the extent of concentration or diversification in the broad- 

-asting industry, that they are considered to be significant. The bar- 

gaining advantage, existing and potential, of multiple owners is suffi- 
ciently signific: unt to be a factor in the growth of multiple ownership. 
The bargaining disadvantage of the single- station owner may be a fac- 
tor in his decision to become a multiple owner or sell the station to a 
multiple owner. Thus, the trend toward multiple ownership is 
accentuated. 

As the foregoing discussion shows, a station’s bargaining position. is 
enhanced by inclusion of the station in a multiple-station unit. While 
it is desirable that stations have a strong bargaining position with all 
components of the industry, it has been seen that the lever age of com- 
bination available to the mult iple owner works to the disadvant age of 
the single-station unit competing with a station included in a multiple- 
station unit. This suggests that the remedy for any bargaining im- 
balance between network and station is not in encouraging multiple 
ownership but in prescribing rules under which the bargaining posi- 
tion of all stations vis-a-vis networks is more nearly equalized. Some 
changes in the rules proposed in this report are designed to achieve 
this. 


V. ANALysis or Commission Po.uicres Favortnc MuutriepLE OWNERSHIP 


The Commission, in establishing its present rule permitting a speci- 
fied amount of multiple ow nership, has taken into account a number of 
considerations. On the one hand is the value flowing from diversity of 
ownership and the character of stations as community institutions. 
In developing the multiple-ownership rule, the Commission has sacri- 
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ficed this principle within limits to give effect to other values. Before 
concluding that the impact of multiple ownership on competition and 
the trend toward increased multiple ownership, examined above, 
should prompt the Commission further to limit multiple ownership, 
an examination of the values flowing from multiple ownership must be 
undertaken. 

Program content and service are recognized by the Commission as 
having great importance in the public interest. Multiple owners 
may prevail in comparative hearings in application for a license 
because the multiple owner has a favorable record of broadcasting 
performance. In a transfer of a station to a multiple owner, there 
is no comparative hearing * and the Commission approves if minimum 
standards are met. Proponents of multiple ownership assert that 
the multiple owner is in a position to provide better public-service 
programing than the single station owner because it takes substantial 
resources to program a television facility effectively in terms of audi- 
ence and advertiser demands and multiple owners are in a better 
position to provide these services than are single owners. Thus, it 
is said that the multiple owner usually has larger financial resources 
at his disposal and therefore can provide higher quality or more 
expensive programs, utilize all of the available technical innovations 
and employ a larger and more effective personnel organization; and 
that the multiple owner has the advantage of greater experience in 
programing since he can combine the past programing experience 
of his stations as to the types of programing which appeal to various 
audience segments. 

Unquestionably many multiple owners provide fine public-service 
programing, as do many single-station owners. A few multiple owners 
have on occasion produced public-service programs for all their sta- 
tions. However, few multiple owners, apart from networks, are 
originators of programs shown on their combined group of stations. 
The large multiple owners may be able to attract personnel with 
greater ability and experience than is generally available to single- 
station owners. However, the financial support of the station owner, 
multiple or single, may be the major factor in building an efficient 
personnel organization. No doubt some multiple owners have greater 
financial support than many single-station owners have. On the 
other hand, many single-station owners are engaged in other sub- 
stantial business activities of a nonbroadcasting character. With re- 
gard to technical facilities, multiple owners have devoted substantial 
resources to the construction of excellent technical facilities and some 
have pioneered technical developments in broadcasting. Whether, 
however, multiple owners as a whole have superior engineering facili- 
ties is questionable. In any event, the typical television station in 
the VHF band is normally able to provide adequate engineering 
service. 

It had been anticipated that multiple ownershin would provide 
sources of capital for the development of the UHF portion of the 





* Actually, there is no assurance that the original licensee obtained the permit through 
a comparative hearing. Of the 47 stations sold from January 1956 to mid-1957, the 
original licensee only in a few cases had obtained the license through a comparative 
hearing. In most cases there was no competing applicant or the competing applicants 
withdrew prior to hearing. In one case the competing applicant withdraw after obtaining 
an option to purchase a minority interest in the station. 
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spectrum. The Commission adopted this view in connection with 
its 1954 report and order permitting the granting of 2 UHF chan- 
nels to an applicant in addition to the allowable 5 VHF channels. 
It was therein stated by the Commission, after reviewing its diversifi- 
cation of ownership policy and pointing out the need for multiple 
ownership by network organizations: 


We have always recognized these needs and have by rule 
permitted multiple ownership of broadcast stations in the 
light of such (other and competing) considerations. Here 
too it is our view that the greater good which will flow from 
the proposed rule offsets the disadv antage resulting from per- 
mitting individual licensees to own a larger number of 
stations. 


In its report the Commission noted that multiple owners with their 
large financial resources, high quality staff personnel, and technical 
ability, offered the best prospect for acquiring and maintaining UHF 
stations through the present period of instability of UHF operation. 
However, rel: tively few of the large multiple owners (e.g., NBC, CBS, 
General Teleradio, and Storer) have operated UHF st: ations and some 
of the multiple owners that acquired UHF stations have already dis- 
posed of them or are in the process of doing so. It will be noted from 
the tables above ** that multiple ownership tends to concentrate in the 
more desirable VHF band. In the top 100 markets multiple owners 
have 104 VHF stations and only 17 UHF stations. To date, the re- 
laxation of the multiple-ownership rule to permit acquisition of 2 
UHF stations, in addition to 5 VHF stations, has not resulted in a 
development of UHF by multiple owners to any substantial degree. 

While the capabilities of particular multiple owners to perform 
broadcasting service are difficult to appraise empirically, there is no 
strong evidence that multiple owners, per se, serve the public interest 
more effectively than single-station owners. The character, ability, 
resources, and interest in the community may be of greater significance 
than the broadcaster’s status as a multiple- or single-station owner. 
Any realistic comparison can be made only in a factual setting involv- 
ing a comparative contest between a multiple- and single- station owner 
for a station license in a specified market. All broadcasters were at 
some time inexperienced persons seeking entry to this field of service. 
While it is appropriate to give some weight to past favorable per- 
formance, this should not be given such weight that multiple owner- 
ship is increased and other entrepreneurs desiri ing to make a contribu- 
tion to broadcasting are denied entry. 


VI. ApprrionaL Facrors INvoLvep IN THE OWNERSHIP OF STATIONS 
NETWORKS 


The foregoing appraisal of the operation of the Commission’s poli- 
cies and rules relating to multiple ownership applies, of course, to 
ownership of more than one station by networks as well as by non- 
network multiple owners. However, there are additional factors in- 
volved in the ownership of stations by networks which merit con- 
sideration. Some of these factors raise the question whether networks 
should be permitted to own stations to the same extent as nonnetwork 


% See tables 45 and 46. 
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multiple owners. Other factors are cited by networks to support a 
special need by networks to own and operate a number of stations. 
This section is concerned with whether or not, on the balancing of these 
factors, networks should be permitted to own ‘stations on the same basis 
as other multiple owners. 

Networks are now subject to the same multiple ownership rule 
which applies to nonnetwork multiple owners. ‘The stations owned 
by each network as of July 1S 57, their market rank and praner: of 
total United States population covered are set forth subsequently in 
table 48. As the table shows, ABC owns 5 VHF stations in aankite 
reaching 27. 2 percent of the Nation’s population, CBS owns 4 VHF 
stations and | 2 UHF stations in markets reaching 24.6 percent and 
NBC has 5 VHF and 2 UHF stations in markets reaching 28 per- 
cen.” Each network owns stations in the top three markets, and the 
owned stations of each network are in markets covering approxi- 
mately one-fourth of the total population. ABC and NBC have 
the maximum number of VHF stations permitted by the multiple 
ownership rule, while CBS has four. CBS and NBC are contribut- 
ing to the development of UHF, each owning two such stations. 
ABC, which has a less profitable overall operation than the compet- 
ing networks, has not UHF stations. 

The position of the networks in the industry, the high percentages 
of the population which the network service re: aches through af- 
filiation with stations, and the networks’ participation in substantial- 
ly all facets of the broadcasting industry raise a question as to 
whether networks should be permitted to own stations to the same 
extent as nonnetwork broadcasters. In addition to the question 
whether such concentration is consistent with the public interest, the 
numerous activities of networks raise questions of possible conflicts 
of interest. The importance of network affiliation to station opera- 
tions may be a factor in the acquisition of key stations by networks. 
Networks and stations have different functions and the dual interest 
of the network in station operation and networking may entail con- 
flicts. Networks’ power to set the rates of their owned stations may 
be exercised so as to affect the rates of affiliated stations for network 
time sales and the rates of affiliated stations for network time sales 
and the rates of affiliated stations for competing national spot sales 
of station time. From the standpoint of new network entry, estab- 
lished networks with owned stations in large markets have a substan- 
tial advantage over prospective competitors. Obviously, ownership 
of stations by networks prevents competition among networks for 
affiliation with the owned stations. Networks were initially per- 
mitted to own stations for two basic reasons. Revenue from owned 
stations provided resources with which to maintain the networks 
during their pinoneering days in the development of television. 
Also, station facilities could be used in the development of new pro- 
grams and in experimenting with new program concepts. In view of 
the establishing position of CBS and NBC and the improving posi- 
tion of ABC, and the profitability of network operations as such, a 
question arises as to whether the revenue from station broadcasting 
is essential today to the financial health of networks. Moreover, the 
availability of other capital sources, including the related interests of 


* The percentages are based on CBS market estimates. The percentages are approxi- 
mations only and will vary somewhat depending upon the method of estimation used. 


97927—58 38 








572 NETWORK BROADCASTING 


networks (such as the RCA ownership of NBC) bear on this question, 
Although new network entry is highly desirable, there is a question 
as to whether this should be encouraged through station ownership 
if other capital sources are avaliable. With regard to the program 
experimentation and development func tions of network owned sta- 
tions, there is a question as to whether station facilities are essential 
today in view of the extensive program production carried on by 
networks in network program departments. 
In the Report on Chain Broadcasting, the Commission stated : 


Long-term affiliation contracts, with their exclusivity and 
optional- time provisions, seriously interfere with competi- 
tion among networks. Ownership of broadcast stations by 
networks, however goes even further. It renders such sta- 
tions permanently inaccessible to competing networks. Com- 
petition among networks for these facilities is nonexistent, 
as they are completely removed from the network-station 
market. It gives the network complete control over its poli- 
cies. This “bottling-up” of the best facilities has undoubt- 
edly had a discouraging effect upon the creation and growth 
of new networks. 

Furthermore, common ownership of network and station 
places the network in a position where its interest as the 
owner of certain stations may conflict with its interest as a 
network organization serving affiliated stations. In deal- 
ings with advertisers, the network represents its own stations 
in a proprietary capacity and the affiliated stations in some- 
thing akin to an agency capacity. The danger is present 
that the network organization will give preference to its own 
stations at the expense of its affiliates. Asswming that the 
question were presented as an original matter at this time, 
the Commission might well reach the conclusion that the busi- 
nesses of station operations and network operation should be 
entirely separated. However,this Commission and its prede- 
cessor, the Federal Radio Commission, have heretofore ap- 
proved as in the public interest the acquisition by NBC and 
CBS of most of these owned and operated stations and have 
periodically renewed the licenses of such stations. From a 
legal standpoint these circumstances confer no vested rights 
upon NBC or CBS, but we think it inadvisable to compel 
these networks to divest themselves of all of their stations. 

* * Ee oe * ae aK 

NBC and CBS have such competitive advantages over any 
actual or potential rival that no additional stations should 
be licensed to either and they should be required to dispose 
of some of the stations now licensed to them. We do not, 
however, deem it advisable to specify at this time a precise 
maximum figure for network ownership.” [Emphasis sup- 


plied. ] 


Enough change in the industry has occurred since this report was 


issued to suggest a reconsideration of network ownership of stations 
in the light of the problems posed above. 


%° FCC Report on Chain Broadcasting (1941), pp. 67, 69. 
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A. HISTORICAL BACKGROUND 


At the inception of the chain broadcasting investigation of 1938- 
41, the Commission had no specific rule limiting multiple ownership 
by networks or others. In 1939, NBC was the licensee of 19 radio 
stations and had management contracts, which included the right to 
program, with 5 additional stations. CBS was the licensee of 8 sta- 
tions. The third national radio network, Mutual, did not own any 
station, but was owned by two radio stations. 

The 18 stations owned by NBC and CBS were distributed as follows: 





NBC CBS NBC | CBS 
New York. 2 1 || St. Louis. is 1 
Chicago. . 2 1 Denver..._... ‘ 1 | oncuel 
Los Angeles 1 Boston _. ws eee 1 
Washington 2 1 Cleveland _- . 1 | bs 
San Francisco... 2 a 
Charlotte ] Total__- roan 10 8 
Minneapolis. _-____-- 1 | | 


These stations were described in the report on chain broadcasting 
as follows: 


The 18 stations presently licensed to NBC and CBS are 
among the most powerful and desirable in the country. Of 
the 25 1—A clear-channel stations in the country, NBC and 
CBS are the licensees of 10. They are located in the largest 
and richest markets, and their station rates, time sales, and 
revenues are among the largest for all stations.* 


The Commission, as indicated, judged it inadvisable to compel the 
networks to divest themselves of all of their stations. Further, the 
Commission concluded that in certain key cities—New York, Chi- 
cago, and Los Angeles or San Francisco—network operations had 
become so interwoven with station ownership that divorcement of 
the two was not considered desirable. However, the Commission did 
act to reduce the number of stations licensed and under the control 
of the networks. In January 1940 the applications for renewal of the 
licenses of the five stations with which NBC had management con- 
tracts “ were designated for hearing. Shortly thereafter, the man- 
agement contracts were rescinded by NBC. 

Additionally, the Commission adopted rules which (a) prohibited 
network ownership or control of two AM stations serving substantially 
the same area, and (0) prohibited network ownership or control of 
a station in any locality where the existing standard broadcast stations 
were so few or of such unequal desirability (in terms of coverage, 
ee, frequency, or other related matters) that competition would 

e substantially restrained by such licensing.” 

This action is significant in that the Commission thereby singled out 
the networks from other licensees and applied a limitation on station 
ownership unique to networks. While the duopoly rule, prohibiting 


7 FCC Report on Chain Broadcasting (1941), p. 67. 

* Including 4 Westinghouse stations and 1 General Electric station. These management 
contracts dated back to November 1932, at the time of the consent decree under which 
GE and Westinghouse agreed to dispose of their stockholdings in RCA. 

* FCC Report on Chain Broadcasting (1941), p. 92. 
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a single licensee from owning two stations in the same area, had been 
extended earlier to all licensees in FM and TV, the rule was directed 
first against the networks in AM, and it was not until 1943 that the 
duopoly rule was applied to nonnetwork AM station owners.” The 
second part of the rule, prohibiting networks from owning stations in 
communities where the facilities are so scarce or so unequal as to re- 
strain competition, has not been applied to nonnetwork owners, but 
remains uniquely a restriction on networks.” 

In respect to the issue of the total number of stations which any one 
network might have, the Report on Chain Broadcasting concluded that 
it was not advisable at the time to specify a precise maximum figure 
for network ownership. However, it was the view of the Commission 
that: 


NEC and CBS have such competitive advantages over any 
actual or potential rival that no additional stations should be 
licensed to either and they should be required to dispose of 
some of the stations now licensed to them.” [Emphasis 


supplied. ] 


Subsequently, the number of AM stations licensed to NBC was 
reduced from 10 to 6 and to CBS from 8 to7. When the Commission 
came to establish maximum limits on the number of stations owned 
by a single licensee in AM, FM, and TV, no distinction was made 
between networks and other licensees. 

As amended in 1944, the Commission rules permitted multiple 
ownership of a maximum of five television stations. Both NBC and 
ABC availade themselves of the opportunity to acquire the full com- 
plement of stations before the imposition of the “freeze” in 1948. Du 
Mont obtained 3 stations, while CBS acquired only 2 stations. 

CBS later attempted to increase its station holdings through ob- 
taining minority interests. Thus, by 1953, CBS was the licensee of 
2 stations (New York and Los Angeles) and had acquired minority 
interests (approximately 45 percent) in 3 stations (Washington, 
Minneapolis, and Pittsburgh). In this connection, it Is significant 
to note that, in its notice of rulemaking of August 19, 1948 (docket 
No. 8967), the Commission had proposed to deal with the issue of 
minority holdings by equating minority, noncontrolling interests with 
majority or total ownerships on a basis of 2 for 1. A sliding scale 
was proposed whereby a licensee would be permitted majority or total 
ownership in TV stations up to a maximum of 5 or minority holdings 
of 10 stations. When the Commission reached its decision on the 
multiple-ownership docket in 1953, it concluded that the proposed 
equating of 2 minority interests with 1 full ownership was undesirable. 
Instead, the Commission limited the total number of TV stations in 
which a licensee might have any interest to five. Thereafter, CBS 
disposed of its minority interests in the three stations. 


B. CURRENT PATTERN OF TV STATION OWNERSHIP BY NETWORKS 


The TV stations currently licensed to each of the 3 networks are 
located in the major markets of the United States, in which over 20 


40 Currently, sec. 3.136 is applicable to AM. : 5 

1See sec. 3.658 (f) of Commission Rules and Regulations. Pursuant to this rule, 
CBS divested itself of its AM station in Charlotte. 

#2 FCC Report on Chain Broadcasting (1941), p. 69. 
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percent of the Nation’s population resides. Pertinent data are pre- 
sented below in respect to each network-owned station. 


TABLE 48.—Owned and operated TV stations of networks 












































ABC 
Date acquired by— Market Esti- 
rank Esti- | mated 
(based | mated [percent 
Station or on fam- | of total 
Station interest sold | stand- | ilies, fam- 
Grant of CP ! Purchase ard | Jan.1,| ilies, 
metro- | 1955? | Jan. 1, 
politan 1955 3 
area) 
Se 
Stations presently owned: | Thous. 
WABC, New York (V)......| May 8, 1947 Ss ; 1| 5,235 11.0 
WBKB, Chicago (V) .| July 25, 1946 . 2 2, 389 5.0 
KABC, Los Angeles (V)-_-_. Dec. 20, 1946 | ditehennacieain tac, 3] 2,411 5.1 
WXYZ, Detroit (V)-. July 1,1946 Downtescncd sth o bimmmaats 5 1,477 3.1 
KGO, San Francisco (V)..--| Jan. 9, 1947 Sala pecltaeee — is 6 1, 449 3.0 
| | 
I cicssstctpcnntnnnitihis ti Abomriammns L scaantesiiershatitienrettpie Bia 27.2 
CBS 
{ | | 
Stations presently owned: | | 
WCBS, New York (V).-...-.| Jume 24,1941 |__. one . 1 5, 235 11.0 
WBBM, Chicago (V)_--.-- are: | Feb. 9, 1963 |_-..-- saaeel 2 2, 389 5.0 
KNXT, Los Angeles (V)----|--- a Bs A, ee icon 3] 2,411 5.1 
KMOX, St Louis ¢_- .| Mar. 22, 1957 aiei leans cad seapititinel 9 960 2.0 
W XIX, Milwaukee (U)--- a .-| Jan. 14, 1966 |_-...- saa | 17 393 .8 
WHOT, Hartford (U).......].......... Web: Gh WP sce oi ck. 48 312 ‘4 
Total.- ; iikchs Wal icadilleoennsnckac diac 24.6 
Station or interest previously | 
owned: | 
WTOP, Washington (45 per- j 
cent interest) (V)_.-_- eet. 8d wane) COE DW Dek. 1: 3066 1... osccakcckiaetieeee 
WCCO, Minneapolis-St. | 
Paul (47 percent interest) | | 
(V).. | -----------| Aug. 7,1952 | Nov. 4, 1954 | soafnanscantieeeeksen 
KTTV, Los Angeles (49 per- 
cent interest) (V)-.-. ie ae | Dec. 31, 1948 Jan. 26,1951 — | te ail | — — 
NBC 
| } 
Stations presently owned: | 
WRCA, New York (V)-.....| June 17, 1941 |_--- aol 1 5, 235 11.0 
WNBQ, Chicago (V)-- ‘ -| May ‘2, 1946 |__.. ae 2 2, 389 5.0 
KRCA, Los Angeles (V)-_...-. Dec. 20, 1946 . s | 3 2, 411 5.1 
W RCV, Philadelphia (V) ---|-__- Dee. 21, 1955 4 4 1, 846 3.9 
WRC, Washington (V)-_-- Apr. 26, 1946 |__. — aes See 10 741 1.6 
WBUF, Buffalo (U)-_-. aan oeak Sept. 21, 1955 |_..-- beua 14 342 an 
WNBC, New Britain (U)-../--......-.----- SA Sp SOE Picaereisudanen 48 312 ae 
Tetel. os ix: pie ictiisins Daioaedibans snmesie |---------------|--------]-------- 28.0 
Station or interest sold: KYW, | | 
PN iit cio secdeddindecs May 16, 1946 iefelivin Ebina Dec. 21, 1955 |-------- mcnntgie acento 
' 








1 Uncontested grants except for KMOX, St. Louis, which was obtained by CBS after a comparative 
hearing. 


2 CBS market estimates (except for Buffalo). 


’ Percent of total families is an approximation only and will vary somewhat depending upon method of 
estimation used. 


4 Not on the air. 


It will be noted that each of the three networks own stations in New 
York, Chicago, and Los Angeles. Together these 3 television markets 
contain 15 to 21 percent ** of the Nation’s families. In each of these 
cities there is in operation four or more commercial television stations. 





* Depending on the criterion of market size used, 
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In addition, these cities have been major origination points for net- 
work programing, particularly New York and Los Angeles. 


C. FINANCIAL RESULTS OF NETWORK AND STATION OPERATION 


The comparative income derived from network and station opera- 


tion is shown below separately for NBC, CBS, and ABC. 


TaBLtE 49.—Broadcast income (before Federal income taxes) of networks and 
owned and operated stations 


ABC! 


All owned and oper- | Stations in New York, Chicago, 
ated stations and Los Angeles 


| i 
Percent of 


Broadcast total in- 
income, | come of | 
network | } network | Percent of | 
Year and owned | and owned | income of | Percent of 
and | Broadcast | and | Broadcast network income of 
| operated | income | operated | income | and owned | owned and 
tations | . stations | and operated 
| repre- | operated | stations 
| sented by | stations 


|owned and 
| operated 
stations | 














(1) (2 (3) | (4 (5) | 6) 7) 
Thousands | Thousands | Thousan?s | 
1950__. | 2 $1, 931 $1, 522 | _- | $1, 334 | .- eam 87.6 
1951__. 2 664 1, 679 979 58.3 
1952 22,178 2, 041 889 |. wide 43.1 
1953 21,996 2 478 sts 542 21.9 
1954 12, 504 4,319 2, 601 , 60.2 
1955_.. 5, 589 5, 108 91.4 2, 945 | 52.7 57.7 
1956__. . 9, 727 7, 186 73.9 4, 942 | 50.8 68.8 
CBS 

1950____- 2 $2, 337 (3) aegis (3) 
1951__._- 4, 289 (3 oe (3) a 
1952... t - 3, 239 $3, 708 114. 5 | $3, 708 114.5 100.0 
1953... ; 11, 885 7,008 | 59.0 | 7,008 | 59.0 100.0 
1954__. bibs son 25, 378 12, 276 48. 4 | 12, 276 | 48.4 100.0 
GOO. de dibbiedwnSabsnen 34, 870 414, 505 41.6 | 14, 635 | 42.0 100. 9 
1956__- , i 40, 733 #18, 362 45.1 18, 276 | 44.9 | 99.5 
OT ik Sa ee ee ee 

N BC 
| | 

eee ene 2 $3, 894 $1, 272 g as $1, 195 = 93.9 
WO ecctacesetics 8, 645 5, 636 65. 2 4, 641 53.7 | 2.3 
re! 9, 888 7, 969 89.6 | 6, 418 64.9 80.5 
2c ei 8, 846 8, 464 95.7 7, 388 | 83.5 | 87.3 
1954....... eae 16, 036 12, 018 | 74.9 9, 918 | 61.8 82.5 
Reet te sy 39, 179 15, 577 | 51.6 12, 408 41.1 | 79.7 
1956__- ; SS ee 34, 910 516, 420 47.0 13, 592 38.9 | 82.8 


1 Profits of ABC stations for 1954-56 are not fully onmientah to those for earlier years due in part to changes 
in allocations of costs as between the stations and the network. 

2 Loss 

3 Included in network. 

4 CBS had a loss of $139,000 in 1955 and a profit of $86,000 in 1956 from its UHF station(s). 

5 NBC had a loss of $515,000 from its UHF station in 1956. 


Source: FCC Form 324. 


The above data indicates that ownership of VHF stations has been 
a very important source of income to each of the networks. CBS 
commenced UHF station operation in 1955 and NBC in 1956. CBS 
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derived a small profit from its UHF operation in 1956 .while NBC 
lost money. Combined VHF and UHF station operations were sub- 
stantially profitable in the years when TV network operation was con- 
ducted at a loss. In the case of ABC, network operation was unprofit- 
able in each year until 1955, whereas station operation yielded sub- 
stantial income throughout this period. During the early years of 
television, and in the case of ABC even today, profits from station 
operations were an important factor in financing the growth of net- 
works. 

These figures also show that since 1954 ** network operations have 
been profitable in themselves and have resulted in substantial income 
to NBC and CBS. In addition, it is to be noted that a high propor- 
tion of the station income of each network has been derived from the 
top 3 markets, New York, Chicago, and Los Angeles but that the pro- 
portion of ABC’s income from these 3 markets is substantially lower 
than that of CBS and NBC. 


D. ARGUMENTS FOR NETWORK OWNERSHIP OF STATIONS 


As an example of the position of the networks on this subject, the 
statement of CBS * in justification of network ownership and opera- 
tion of station is summarized below. 

CBS maintains that network ownership of stations is essential be- 
cause of the need for financial support of “networking.” Prior to 
1953, networking was unprofitable, while the two CBS-owned sta- 
tions yielded substantial profits. Thus, it is argued that the reve- 
nues of the owned stations were exceedingly important in the devel- 
opmental stage of networking. 

On the other hand, CBS’ own figures show that since 1954 over 
50 percent of CBS broadcast profits have been derived from network 
operation. Thus, in 1955 the owned stations accounted for only 15 
percent of CBS gross broadcast sales, but yielded 42 precent of the 
company’s broadcast profits. 

The further point is made that not only is station ownership rela- 
tively more profitable than network ownership but also station reve- 
nues are far more stable. CBS contends that the margins of network 
profit in relation to sales are narrow and that the fluctuations are great. 
Substantial funds must be invested by the networks in talent and pro- 
gram interests. These funds are said to be highly vulnerable. Some 
programs developed by the networks, and in which considerable funds 
are invested, never reach the air. Other programs fail to gain popu- 
lar acceptance, or are outrated by the programs of competing net- 
works and must be withdrawn before the network has recovered its 
program and overhead costs from the sale of the program and the 
time period to an advertiser or advertisers. Accordingly, there is 
risk of loss in the network operation. As an example of the risk in- 
volved, it is said that failure to sell a class A hour, would not only 
result in a substantial diminution of revenues but also would increase 
costs to the network because of its obligation to provide a substitute 
program for the time period. Moreover, network profits allegedly 


“The NBC network first reported profitable operation in 1951, the CBS network in 
1953. However, because of the losses of Du Mont and ABC, profitable operation for the 
four networks as a group was first achieved in 1954. 

* CBS Network Practices, pp. 130—135. 
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are particularly vulnerable in periods of general business decline, 
CBS, therefore, concludes as follows: 


Because of the economic peculiarities inherent in the net- 
work business, it is the stable source of revenues provided by 
its owned stations which permits the network to maintain 
the organization and take the necessary risks involved in 

major investments in facilities and long-term talent commit- 
ments. Indeed, it would seem clear that without these as- 
surances of stable revenues from its ownership of stations, 
networks would be forced substantially to curtail their in- 
vestments and commitments and to shrink their sustaining, 
informational and similar programing to which the reve- 
nues of owned stations contribute so heavily.*® 


While the economics of networking provide the primary reason 
for the essentiality of network ownership of stations, CBS adds that 
there are other important reasons for station ownership. Network- 
owned stations are laboratories for program ideas and talent. Several 
network programs and certain network talent were developed by 
the network stations. Moreover, CBS claims that its owned stations 
are more likely to accept its sustaining news and public affairs pro- 
grams than affiliated stations— 


and it is because of that reasonable assurance of substantial 
exposure for such programs that it is possible to plan and 
produce these at all.‘ 


Ownership of stations, according to CBS, also provides an im- 
portant lifeline for the infusion of new personnel into the network. 
Such personnel, trained at the station level, make it possible for the 
network to have executives— 


who are sensitive to the problems of station operations and 
the broadcasting needs of different parts of the country.*® 


Finally, CBS upholds network ownership of stations on the ground 
that it can serve the local interest as well as the national interest. 
CBS states that its owned stations have concentrated heavily on local 

rograming and community service, and have won various awards 
fo or their local service. Thus, CBS concludes that to prohibit a net- 
work from owning stations would be a grave disservice to the public. 
Not only would such a prohibition have an adverse effect on net- 
working operations, but it would deprive important local communi- 
ties of station management which, on the basis of the record, has 
served these communities well.‘ 


E. ARGUMENTS AGAINST NETWORK OWNERSHIP OF STATIONS 


It has been contended that networks should not own stations because 
such stations become an integral part of the network operation and 
other networks cannot compete for use of these facilities. Network 
ownership can handicap the entry of a new network since a network 
cannot expect to obtain affiliation or any substantial access to a station 


46 CBS Network Practices, p. 132. 
“7 Thid., p. 134. 

48 Ibid. 

4 Tbid., p. 135. 
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owned by another network. A network-owned station, unlike other 
stations, is not in a position to consider a change in affiliation. It is 
an arm of its network and inaccessible to competing networks, except 
under extraordina ry circumstances.” 

In addition to being inaccessible for affiliation with other networks, 
a network-owned station it is contended, is more inaccessible to non- 
network program services in time periods programed by the network 
than are other stations. A network-owned station is expected to clear 
for practically all of the network programs. ‘Thus, the station has 
little, if any, freedom to choose between network and national spot 
or other competitive programs offerings in a given time segment. 
Where the network is not currently offering a commercial program 
service in a particular time slot, the network-owned station generally 
is not in a position to offer firm time period guaranties to spot pro- 
gram purchasers except in a few instances where the station may be 
told that the network has no plans to program the period for a spe- 
cific number of weeks. The network-owned station’s primary obliga- 
tion is to clear for network programs when these are offered and it 
must conduct its business arrangements with national and local adver- 
tisers accordingly. 

A second argument against network ownership of stations is that 
the network may direct the policies of the owned stations in a manner 
which influences the decisions of stations affiliated with the network, 
contrary to the interest of the stations. From time to time a network 
may advocate policies and practices with which its affiliated stations 
are in disagreement. In order to effectuate the policies, however, the 
network may need the consent of its affiliates. In this conflict be- 
tween the network and its affiliates, the owned stations may have the 
same views or interests as other stations. However, the network seek- 
ing to obtain affiliate assent to policies considered important to the 
network will require the owned stations to adopt the disputed prac- 
tices as an example to the affiliates. On occasion, the practices in con- 
flict between networks and stations may involve competitive consider- 
ations. 

As set forth at length in chapter 7, the networks have attempted in 
various ways to prevent affiliated stations from exercising full control 
over the rates set for nonnetwork time. Particularly, networks have 
sought to restrain their affiliates from setting national spot rates too 
low in relation to network rates, on the ground that this would attract 
sponsors into national spot advertising to the detriment of the net- 
works. Two of the networks, CBS and ABC, have sometimes sought 
to make network rate increases conditional on increases by the affiliates 
of their national spot rates. NBC, on the other hand, attempted in- 
directly to influence the level of national spot rates through adjust- 
ments in the spot rates of its owned stations. The NBC-owned sta- 
tions, like most other stations, had considered it advantageous to sell 
time to national spot advertisers at lower rates than to network adver- 
tisers. In meetings with officials in charge of the owned stations, the 
network emphasized the importance of raising the national spot rates 
of these stations to the same level as the network rate so that the net- 
work could use the example of the owned stations in attempting to per- 
suade affiliated stations to do likewise. Subsequently, the spot rates 


% When Du Mont owned the only VHF station in Pittsburgh, it provided access to each 
of the other networks. 
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of the NBC-owned stations were made identical with the network 
rates for the same periods. 

NBC was not alone in using its owned stations as an example for 
affiliates to follow. CBS similar ly rev ised the spot rates of its owned 
stations as part of the overall campaign it waged with affiliates to 
narrow the gap between network and national spot rates. 

Another example of the use of owned stations as a device for lining 
up affiliate support of a network policy. to which there was some oppo- 
sition was in connection with the controversy as to the appropriate 
rate for cut-in announcements. As set out in chapter 10, stations have 
had differing policies with respect to the rate to be char ged advertisers 
who use cut-ins on network programs to vary their commercial mes- 
sages in different markets. CBS set out to persuade its affiliates to 
adopt a uniform rate of 10 percent of the applicable hourly rate, de- 

ite station resistance. In this effort, cooperation was sought and 
obtained from the CBS spot sales division and the CBS-owned-and- 
operated stations. The owned stations uniformly changed over to 
the network-sponsored 10 percent rate. The network, subsequently, 
attempted to obtain general affiliate consent to the same policy.” 

Another illustration of the use of network-owned stations in the 
furtherance of network objectives took place in connection with the 
establishment of network time rates for color telecasts. In 1954, NBC 
established a subcommittee on color time rates to consider the net- 
work’s policy in this matter. The subcommittee concluded that NBC 
should adhere to its position that there should be no differential in 
time rates between monochrome and color. This position was at odds 
with the suggestion advanced by the NBC affiliates’ committee that 
there should be a premium on sale of time for color programing. 
While concluding that it would be unwise for the network to impose a 
color rate premium, the NBC subcommittee took the position that 
stations should seek to recover their added color investment and added 
operating costs by increasing the charges for color programs and com- 
mercial announcements to nonnetwork advertisers. 

The NBC subcommittee stated: 


In this connection, we may be able to cite WNBT [NBC 
owned station in New York] proposed rates for color spots. 
We should be sure that these rates provide substantial color 
premium, not only as a matter of WNBT interest, but in 
support of the network position. 


As indicated in chapter 7 NBC and CBS each uses a rate curve 
as part of its procedure for determining the specific network rate 
of each affiliate. The specific rate formula, including the slope of 
the rate curve, is determined unilaterally by the network. In this 
connection, it is significant that an NBC staff official stated that the— 


rate curve was practically custom-tailored for the major mar- 
kets, New York, Chicago, and Los Angeles, in which NBC 
had its own stations. 


From time-to-time a network undertakes a rescheduling of pro- 
grams, which may encounter initial affiliate resistance particularly if 
a non-option-time period is involved. In these circumstances, the 


51 See ch. 10. 
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network is quick to insist that its owned stations set the example. 
Thus, when CBS was attempting to persuade its affiliates in the 
central time zone to change the time period for Douglas Edwards 
and the News, it made certain that the CBS-owned station in Chicago 
revise its schedule despite objections raised by one of the station’s 
officials based on the competitive situation in the local market. 

A third argument against network ownership of stations is that 
the network may use its position to persuade an independent licensee 
to sell a station to the network, against the licensee’s wishes. The 
lever employed by the network may be the threatened loss of affiliation. 

An example of this is the acquisition by NBC of WPTZ-TYV, a 
station formally owned by Westinghouse Broadcasting Co. In 1953, 
Westinghouse purchased station WPTZ-TV in Philadelphia from 
the Philco Corp. for $8.5 million. Of the total purchase price, $5 
million was indicated as the value of the affiliation with NBC.** In 
September 1954, NBC sought to purchase the station from Westing- 
house. Negotiations were completed in May 1955, when Westing- 
house signed an agreement to exchange its radio and television sta- 
tions in Philadelphia for the NBC broadcasting stations in Cleve- 
land plus a payment of $3 million by NBC. 

The Senate Interstate and Foreign Commerce Committee inquired 
into this transaction and took testimony from the president of the 
Westinghouse Broadcasting Co. A portion of the colloquy between 


the counsel of the committee and the Westinghouse president is set 
forth below." 


CounseL. * * * Do you feel that Westinghouse was placed 
at any disadvantage because the agency with which it was 
dealing was also its network in two other important mar- 
kets? 

Mr. McGannon. Well, not in relationship to the other 
markets, no. Westinghouse had bought this station for $8.5 
million m the summer of 1953. It represented a record price 
for a station, and before purchasing it we evaluated our net- 
work position and even secured from NBC the fact that they 
would renew the affiliation which then had approximately 6 
months to run. 

However, $8.5 million is a great deal of money and the 
earning capacity of the station—which had been predicated 
upon a long period of earnings before this could be recap- 
tured or a fair return made on it—any substantial reduc- 
tion in this revenue would obviously cause a shrinkage of 
our investment, and this is not said in derogation to the 
ABC network service, but it simply was not of either the dol- 
lar volume or the audience volume as NBC or CBS then, or 
even possibly now. With this in mind we agreed to the 
‘rained because the alternative was to become an ABC or 
independent outlet in Philadelphia. We did not think, in 
fulfillment of our responsibilities as officers of a publicly 
held company, that we could afford to do this. It didn’t 
bear any other direct relationship to our stations. 





% Statement filed by Westinghouse in support of transfer. 
% Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate 
(1956), pp. 2677-2678. See also the Report of the Antitrust Subcommittee of the Com- 


—e on the Judiciary, House of Representativees (1957), on the Television Broadcasting 
ndustry. 
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CounsE.. That is, in other words, NBC in the exercise 
of its power to grant and withhold affiliation in the Phila- 
delphia market had indicated that it desired to own a sta- 
tion in Philadelphia. It wished to purchase yours if you 
could come to terms with them. If not, they indicated that 
they would acquire one of the other stations and would then 
withdraw the NBC affiliation from your station; and would 
then, of course, furnish all of their network programs to the 
other station they had purchased. And that this would be 
the way in which you would end up in Philadelphia as the 
ABC rather than the NBC affiliate ¢ 

Mr. McGannon. That is correct. 

CounseLt. And because of this, and because of the result 
that you thought this would have upon the earnings, and 
therefore the value, of your Philadelphia property, you were 
willing to sell to NBC—involving the acquisition of its sta- 
tion in Cleveland—whereas, if there were another offer for 
the exchange of a station in Cleveland for your station in 
Philadelphia, with the amount of cash that was transferred, 
would you not have been interested ? 

Mr. McGannon. No. We like the Cleveland market, think 
it is a great market. We are having, I think, some success 
there. If the matter had not come up, I think we would still 
be operating WPTZ in Philadelphia. 


The Commission approved the transfer after the chairmen of the 
board of Westinghouse and of RCA had both recommended approval. 
Subsequently a civil antitrust suit against RCA and NBC was filed 
by the Department of Justice. This suit is currently pending in the 
courts. 

No appraisal has been made by the Network Study Staff of the 
merits of this transfer since the Commission had already investigated 
the matter prior to establishment of the Network Study Staff. Also, 
no appraisal has been made of the antitrust aspects, for the further 
reason that this aspect of the matter is a subject of litigation. Cer- 
tainly, however, it does not prejudice this case or the Commission’s 
consideration of the transfer to recognize, as the president of the West- 
inghouse Broadcasting Co. has testified, that in this instance the poten- 
tial withdrawal of the NBC affiliation was a factor in the Westing- 
house decision to sell or trade its Philadelphia station to NBC. 


F. EVALUATION 


In the early stages of network development, the networks needed 
to own stations for the financial support derived from station opera- 
tions and for the stations’ use as program development laboratories. 

There is less need today by networks for financial support of “net- 
working” by owned stations. CBS, which until recently owned only 
2 and later 3 stations, is probably the leader among networks, even 
though NBC and ABC owned more stations. Both CBS and NBC 
are now making a substantial profit on network operations, exclusive 
of revenues from ownership and operation of stations. ABC has 
reached the break-even point on network operations but has a greater 
need for continued ownership of stations,.™ 


& See table 49 for network profit data. 
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In 1955 the network rate of return (before income taxes) on invest- 
ment in tangible property was 99 percent for CBS, and 76 percent 
for NBC. Calculated on the basis of total equity (i. e., total assets 
minus total liabilities) of the rate of return was 44 percent for CBS, 
36 percent for NBC, and 4 percent for ABC. For CBS and NBC this 
represents a very high profit on the network operations, exclusive of 
owned station operations. However, the networks say that such a 
basis of computing the rate of return in the network industry is 
unrealistic because of the nature of the service, the high cost of pro- 
graming, the unusual risk involved, and the fluctuations in network 
income. Financial data on program costs of networks will be ap- 
praised in a supplemental report. It may well be that network pro- 
graming is provided at some loss. No doubt the risk of loss on new 
programing is great. However, the sale by networks of programs is 
made in combination with the. sale of time on affiliated stations. The 
price paid by the advertiser is a package price for program and time. 
Whether a loss on one item, program, occurs is difficult to determine. 
Moreover, while the program production cost varies widely from pro- 
gram to program, the time sale price is highly stable. During the 
past 5 years, 1952 through 1956, CBS has gone from a loss to a profit 
of $22.4 million, and NBC from $1.9 million to $18.5 million profit 
(before Federal income tax). ABC earned a small profit from net- 
working in 1955 and $2.5 million in 1956. Such substantial increases 
indicate that CBS and NBC, at least, could operate successfully with- 
out the financial assistance provided by the income from owned sta- 
tions. Possibly ABC could do so; however the income from its net- 
work operations may not provide sufficient margin without additional 
funds from some source, such as the increment from owned stations, to 
enable it to experiment with new program concepts. 

Moreover, station ownership is not the only source from which funds 
can be derived if needed for the financial support of network opera- 
tions. Substantial capital is necessary to provide programing which 
best serves the public interest. However, in view of the very high 

rate of return on investment in “networking,” it would seem that finan- 
cial support for this operation, if necessary, might well come from 
conventional capital sources, such as stock sales or bank borrowing, 


or. 2s in the case of existing networks, from parent or other companies, 
rather than from holdings of scarce VHF television stations. 

Or he other *2-d, consideration must be given to new network 
entry. A potential source of new networks is the multiple station 


owner. If a multiple owner were to form a network, income from 
station operations might well be necessary to enable him to compete 
successfully with established networks. 

The function of network-owned stations as originators of programs 
and developers of talent for network presentation is not as important 
as formerly. Most network programs today are not developed as a 
part of the function of a station but as a function of the program 
department of the network. It is doubtful that network operation 
of stations can be justified today on the basis of the station’s impor- 
tance from the standpoint of program origination and talent develop- 


“The ABC network operated at approximately a break-even point in 1955 and earned 


$2.5 million in 1956. ABC has not segregated network and station property. ABC’s 
profits from networking in 1956 were 35 percent of total investment in tangible station 
and network property. The rate of return is, of course, higher on network tangible 


broadcast property. 
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ment. To the very limited extent that this basis is still valid, New 
York, Chicago, and Los Angeles are probably the most logical markets 
for network ow mership of stations, since they are in recognized regions 
and network programs originate in New York and Los Angeles and, 
to a lesser extent, in Chicago. 


VII. ApprAIsAL or ALTERNATIVES FOR RESOLVING THE MuLrieLe Own- 
ERSHIP PROBLEM 


It has been shown above that, notwithstanding the Commission’s 
policies favoring local ownership, diversity of ownership, and the 
prevention of concentration of control there is a trend toward a mul- 
tiple station unit system in television broadcasting. In the top 25 
markets, serving more than half the people of the United States, tele- 
vision stations are almost entirely multiple-owned. It was also seen 
that multiple ownership is presently increasing and that the trend is 
likely to accelerate, in part because multiple owners have competitive 
advantages over single-station owners in bargaining with networks, 
station representatives, and program suppliers. Broadcasting service 
of multiple owners is not so clearly superior to that of single- station 
owners as to justify the sacrifices of the important diversity and local 
ownership doctrines. 

A number of proposals designed to cut back or decelerate the growth 
of multiple ownership have been made. These include (a) a reduc- 
tion in the numerical limit: () establishment of a nonnumerical limit 
based on such criteria as population coverage or market rank; (c) 
repeal of the numerical limit and reliance on a case-by-case approach; 
(d) limitation of the number of stations which can be ecules 3 in any 
one year; and (e) provision for a comparative hearing on a proposed 
transfer to a multiple owner. Each of these proposals will now be 
examined. 


A. REDUCTION IN THE NUMERICAL LIMIT 


The Commission policy of local ownership would dictate the rule 
of “one to a customer.” Similarly, while the policies of diversifica- 
tion of ownership and prevention of economic concentration contrary 
to the public interest cannot a priori determine the appropriate num- 
ber of station holdings, maximization of these objectives would call 
for the rule of “one to a customer.” The scarcity a facilities in the 
VHF portion of the radio spectrum is a further reason in favor of 
giving the largest possible number of ee esiezanet the opportunity 
to engage in broadcasting. In broadeasting, the maximum number 
of decision-making units is desirable and when one owner has two sta- 
tions one decision-making unit is excluded. Moreover, the spectrum 
belongs to the people and is property of great value. <A licensee is 
eranted the use of this public property for a limited period of time 
and without the right to acquire a proprietary interest in the property. 
However, as a practical matter this property has a commercial value 
and has been sold by licensees at a large profit. A licensee has some- 
times sold the license to use a channel ‘frequenc) y in the spectrum even 
prior to establishment of a station, for a large price. In view of this 
practical result, it seems only fair that the right to use this valuable 
public property be limited to one frequency channel to a customer. 
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If the Commission were to approach the problem de novo, a policy 
of granting only one station to each licensee would be the one most 
compatible - with the various public interest considerations that are 
involved. However, when these policies were being formulated it 
seemed desirable, in the interest of expeditious ove of televi- 
sion, to permit experienced broadcasters to own more than one station. 
At the present stage of television’s development, it is apparent that 
a large-scale program of divestiture would be required to conform 
the present industry structure to a one-to-the customer rule. oe 
the study, evidence of abuse was not found in proportions which 
would support such a change in the industry structure. 

Short of the rule of 1 station to each licensee, it would be possi- 
ble to scale down the maximum permissible number of stations to 4, 
8,or2. Each step in this direction would entail a substantial amount 
of divestiture, the amount required increasing as the logical goal of 
one-per-customer was approached. However, it should be recalled 
that the Commission considered 5 as the appropriate numerical limit 
on ownership of VFH stations as recently as November 1953. It is 
questionable whether the circumstances existing today are sufficiently 
different from the circumstances then existing to support a reversal 
of that policy. 

Alternatively, it would be possible to apply the “one per customer” 
rule to further acquisitions of stations, by original license or transfer. 
This would prevent any present owner of one or more stations from 
acquiring additional stations without divesting himself of present 
holdings. However, such a rule would be inequitable since owners 
of one station would be precluded from acquiring additional stations, 
while present owners of multiple holdings would be able to retain them. 


B. POPULATION COVERAGE AND MARKET RANK 


It has been suggested that a more equitable limit on station 
ownership would be a nonnumerical limit based on population cover- 
age or market rank. The present numerical limitation is said to be 
inequitable in that it equates ownership of stations in large markets 
with ownership of stations in small markets. It is argued that the 
numerical limit on ownership of stations in small markets should be 
higher. Equalizing of opportunity has not beeen a guiding principle 
of public policy in the licensing of businesses of various kinds. Also, 
it is not feasible to achieve full equality on the basis of population 
coverage of the stations owned. The economic value of a station is 
determined by numerous factors, such as affiliation, time rates, “must 
buy” status, set saturation, talent, and program availability. More- 
over, even partial equalization can be achieved only with concomitant 
inroads on the diversity and local ownership policies. Accordingly, 
no change should be adopted for the purpose of permitting the owner 
of stations in small markets to acquire more stations than an owner 
whose stations are concentrated in large markets. 

Ownership of a number of stations in ‘the top markets of the country, 
which embrace a high percentage of the United States population, 
clearly poses a more serious problem, in terms of diversity of view- 
point and concentration of economic power, than does owner ship of the 
same number of stations in smaller markets. An appropriate objec- 
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tive of Commission policy would therefore be the prevention of 
concentration of multiple ownership in the top markets. 

In attempting to develop a limitation based on population or market 
rank criteria, one is faced with the Hobson’s choice between substantial 
divestiture of existing holdings (through failure to renew licenses 
of the present holders) or “grandfathering” of the present multiple 
owners. Bills introduced in past Congresses would have provided a 
population coverage of 25 percent in lieu of the existing numerical 
limitation.” As a basis for analysis of the population and market 
level proposals, a table has been prepared showing the percent of 
United States population accounted for by each of the top 100 
markets.” Substantial problems are posed by the use of a population 
coverage restriction at any level. If set at a high percentage, a sub- 
stantial increase in multiple ownership, making further inroads on 
the diversity principle, would result. If set at a low figure, there 
could be little multiple ownership in the top 10 markets where multiple 
ownership is now concentrated. 

A popul: ition coverage limitation of 25 percent would result in a 
substantial increase in multiple- station units and could not be recon- 
ciled with the public interest principles mentioned above. Excluding 
the 5 largest markets, a multiple owner under the 25 percent limita- 
tion could own stations in each of the next 20 largest markets. If 
his ownership were concentrated in the bottom half of the 100 largest 
markets, the 25 percent limitation would permit ownership of 50 
stations. Under a 25-percent limitation, it would be possible for 
approximately 21 licensees to own all the stations now on the air. 

Multiple owners do not tend to acquire stations in the smaller mar- 
kets under the present commercial limitation because such stations 
are less remunerative than stations in larger markets and the owner 
seeks the maximum coverage which the numerical limitations on sta- 
tion ownership permit him to achieve. However, that pattern could 
change under a population coverage criterion. A multiple owner 
who owned stations in a large number of single-station markets in 
one geographical area would have an exclusive package which might 
prove attractive to advertisers. If so, the trend of multiple owner- 
ship would spread to single-station markets. Moreover, extension 
of multiple ownership to the station in a single-station market tends 
to defeat the local ownership and diversity doctrines to an even 
greater extent than multiple ownership of stations in larger markets 
with more outlets. 

In terms of geographical areas, under a 25-percent coverage for- 
mula it would be possible for 1 owner to acquire television stations 
in all TV markets in all States west of the Mississippi River, except 
2 States, or stations covering virtually all the New England and 
Middle Atlantic States. 

To a proportionately less degree, all the above considerations hold 
for population coverage limitations set at lower percentage levels. 
Under a 10-percent limitation, there would be opportunity for a 
substantial increase in multiple ownership. On the other hand, if the 


5S. 1333. 80th Cong., Ist sess., 1947; H. R. 10524, 10733, and S. 3859, 84th Cong., 
2d sess., 1956. 

7 See appendix, exhibit 15, table A-3. 

58 All measures of market size used in these comparisons are approximate; somewhat 
different results obtain depending on the criterion of market size employed. 
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licensee held a New York station he would be prevented from owning 
a second station in any market of significant size. However, if his 
holdings were concentrated in markets varying from the 26th to the 
50th largest, the licensee could acquire 15 stations. Of course, if 
ownership were in the bottom half of the top 100 markets a larger 
number of stations could be owned with resulting inroads on the 
diversity principle. In terms of geographical area, under the 10- 
percent limitation 1 licensee could acquire stations in all existing TV 

markets in 15 of the Western States, the combined population of 
which is 14.8 million. At the same time, the three networks and one 
or more other multiple owners now substantially exceed the 10- 
percent limit and would have to divest themselves of one or more 
stations in order to remain within the prescribed limit. 

A population limitation even as low as 5 percent poses problems. 
In the large markets it is more restrictive than the existing limitation 
and involves substantial problems of divestiture or “grandfatherin 
The 5-percent limitation would exclude ownership in New York City 
and would permit ownership of only 2 stations in the next 9 largest 
markets. On the other hand, in the range of the 51st to 75th largest 
markets it would be possible to acquire 10 stations. In lower market 
ranges, proportionately more stations could be acquired. 

A population coverage limitation of any percentage would be diffi- 
cult to administer for the further reason that population increase 
would result in possible divestiture or waiver problems. For example, 
between 1940 and 1950, 13 counties had population increases ranging 
between 500,000 and 1,000,000. Multiple owners in such growing 
markets might face divestiture problems under a strict population 
coverage limitation. 

Another alternative to the present maximum numerical limit would 
be a numerical limit based on the commercial importance of the sta- 
tions owned, as measured by the rank of the market which they serve. 
To facilitate appraisal of the effect on the larger multiple owners of 
adoption of a multiple ownership rule based on : market rank, a table ® 
has been prepared showing the total population, by markets, accounted 
for by the holdings of the lar ger multiple owners. 

It has been indicated that the larger multiple owners have tended to 
concentrate their holdings in the top markets of the country, which 
are the most important from a revenue standpoint. In addition to 
impinging on the diversity and local ownership principles, this repre- 
sents a substantial concentration of control within the broadcasting 
industry. This concentration might be reduced by limiting the num- 
ber of stations which might be held w thin the top 25 markets or within 
designated market levels of the top 25 markets such as 1 in the top 5, 
2 in the top 10, and 3 in the top 15 and 4 in the top 25. The extent 
of the divestiture involved for the largest multiple owners under a 
limitation on the number of stations which may be owned within 
such market levels is shown by the following table: 


*° See appendix, exhibit 14, table A—2. 
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TABLE 50.—Number of VHF stations in top markets owned by selected multiple 
owners, July 1957 


Multiple owner | Top 5 | Top 10 | Top 15| Top 25 


Markets ranked by standard metropolitan area: 


American Broadeasting Co 4 5 5 5 
Columbia Broadcasting System 3 4 $ 4 
National Broadeasting Co_-- . 4 5 5 5 
Storer firoudcasting Co__.. l 1 | 2 | 3 
RKO Teleradio Pictures- 2 3 3 | 3 
Cowles Broadeasting Co_-_- 0 0 1 | 1 
Samuel I. Newhouse 0 | 1 2 2 
Triangle Publications. ; 1 1 | 1 | 1 
Westinghouse Broadeasting Co., Inc. _- 0 3 5 5 
Crosley Broadcasting Corp : : 0 0 0 2 
Meredith Engineering Co 0 0 0 1 
Markets ranked as for FCC TV station questionnaire 

American Broadcasting Co 3 5 5 5 
Columbia Broadcasting System 3 4 4 4 
National Broadcasting Co 4 { 5 3 
Storer Broadcasting Co l 3 3 4 
a O Teleradio Pictures 3 3 3 | 3 

Cowles Broadeasting Co_..- 0 0 1 | 1 
Samuel I. Newhouse 0 l l 1 
Triangle Publications 1 1 1 2 
Westinghouse Broadcasting Co., Ine_- 1 4 5 5 
Crosley Broadcasting Corp ; 0 0 1 4 
Meredith Engineering Co ; 0 0 os l 


As the table shows, under such a rule, within the top 5 markets, the 
divestiture would be for: ABC 2 or possibly 3 stations, CBS 2 stations, 
NBC 8 stations, RKO-Teleradio at least 1 and possibly 2 stations. In 
the 6th to 10th largest markets bracket, Westinghouse would be re- 
quired to divest at least 1 and possibly 3 stations, and Storer possibly 
1 station. 

Problems are involved in using a market rank limitation similar to 
those noted in discussing the population coverage limitation. The 
standard metropolitan areas do not conform closely, in some instances, 
with the TV markets served by particular stations. The above table 
is based on two somewhat different rankings of markets, one based on 
standard metropolitan area population and the other on more complex 
criteria. As can be seen, the number of stations owned within the 
prescribed market levels varies with the base used. Substantial work 
would be required to establish a standardized list of markets which 
could be used for ranking purposes, and in some cases the ranking of 
a particular station might be arbitrar y and somewhat unsatisfactory. 
However, for purposes of holding the growth of multiple ownership 
within reasonable limits, a feasible r: anking of markets could be made. 
Also, the relative ranking of markets is subject to change with the 
passage of time, as a result of the growth and movements of the popu- 
lation. C hanges in market rank could occasionally pose a problem of 
divestiture or waiver in the case of some multiple owners. 


© The eriteria included: network designation of markets in rate cards; highest network 
rate for the market; rankings of markets by ABC and CBS. Wide agreement exists as to 
many of the television markets which should be included in a listing of the top 100 markets, 
but there is no generally agreed list of the top 100 markets ranked in order of impor- 
tance. The Network Study Staff has developed and employed in the course of this investi- 
gation more than 1 classification of the top 100 markets. These lists of the top 
100 markets differ somewhat with respect to market rankings and to a lesser extent wit 
respect to markets included and the definition of particular markets. These lists of 
the top 100 markets are basically identical. The Network Study Staff is of the view 
that a definitive listing of the top television markets ranked in order of importance should 
be adopted, to the extent required for implementation of changes in the multiple ownership 
rules, only after the Commission has had the benefit in rulemaking proceedings of 
the advice of all interested parties. 
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C. CASE-BY-CASE APPROACH 


Another approach to the control of multiple ownership is to delete 
the present numerical limitation and to handle the owner’s application 
for an additional station on a case-by-case basis. The present rule 
contemplates that there will be consideration on a case-by-case basis, 
the numerical limitation operating only as a “ceiling.” In practice, 
however, the tendency has been to rely on the numerical limitation. 
Hearings have been few, and no application by a multiple owner for 
an additional television station has been denied on the ground of con- 
centration, contrary to the public interest. 

The procedural contexts in which the cases involving multiple 
ownership may arise are: (@) an uncontested application, which would 
not involve a comparative hearing; (6) application by two or more 
parties for the same station, involving a comparative hearing; (c) 
application for renewal, which usually does not involve a comparative 
hearing; (d) a transfer of license with Commission approval which, 
under the act, cannot involve a comparative hearing; and (e) a pro- 
test by a party in interest to a grant which was made without hearing, 
which involves a hearing with adversarv parties. 

It will be noted that only in those instances in which two or more 
mutually exclusive applications have been filed or in which a protest 
has been filed are there adversary parties testing the facts in the 
case. The multiple-ownership rule theoretically provides an oppor- 
tunity for the facts in each case to be tested against the concentra- 
tion and other public interest criteria. The Commission must deny 
an application, renewal, or transfer if it finds that acquisition of the 
station by the applicant would constitute concentration contrary to 
the public interest. Moreover, the applicant has the burden of proof 
in establishing that acquisition of the station would not violate the 
multiple-ownership rule. However, as a practical matter, except 
where adversary parties in a comparative hearing or protest case are 
involved it is not possible for the Commission to subject the appli- 
cation to a vigorous test. Determination that grant of a channel to 
an applicant would be contrary to the public interest is a difficult de- 
cision to make. In an uncontested case the proposed acquisition is 
examined, a McFarland letter may be issued, and, if the applicant’s 
verified reply does not resolve the issue, the Commission may order a 
hearing. However, if there are no contesting parties, there is no 
realistic basis for testing the applicant’s contentions and, whenever 
the applicant has met the minimum Commission standards, the appli- 
cation has been granted. The McFarland amendment contributes to 
this difficulty in transfer cases because it prohibits the consideration 
by the Commission of the comparative merits of other persons de- 
siring to acquire the facility. This is very significant since approxi- 
mately one-third of multiple-owned stations have been acquired by 
transfer. 

Another problem in following a case-by-case approach is the lack 
of definitive standards. In this connection it should be noted that 
the present rule is based substantially on an economic standard of 
undue concentration. The diversity of ownership principle is not 
articulated, although it is included within the “public interest” stand- 
ard mentioned in the rule. If a case-by-case approach were put to 
greater use, the rule would have to include specific standards to define 
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expressly the diversity of ownership principle. Also, the standards 
should be of sufficient specificity to permit application of Commis- 
sion policy in particular cases. Such standards to be most effective 
woule have to possess the definiteness of the population, market level, 
or numerical limit standards discussed above. 

In the absence of such definite standards, it would be necessary, un- 
der the case-by-case approach, to hold hearings on the great ma- 
jority of applications by multiple owners to give substance to the 
standards. While hearings are possible under the current rule, prob- 
lems of limited personnel and heavy workload have held the number 
of such hearings to a minimum. If the “ceiling” were deleted, the 
rule could not operate effectively unless the Commission should an- 
nounce a policy of holding hearings in substantially all cases. Also, 
it would be necessary for the Commission to build up a substantial 
body of additional personnel to handle these hearings. 

The case-by-case basis has the desirable advantage of flexibility. 
However, it is doubtful that it can be employed successfully without 
comparative hearings and without the application of criteria which 
have the characteristic definiteness of a numerical maximum limita- 
tion. This would require an amendment to the act removing the 
limitation of the McFarland amendment on consideration of all par- 
ties interested in acquiring stations upon transfer, and adoption of a 
limitation substantially like the maximum numerical limitation now 
in effect or a variant such as population coverage or market rank. 


D. LIMIT ON TRANSFER 


A substantial part of the present holdings of multiple owners has 
ben acquired by transfer and the proportion acquired by transfer will 
undoubtedly rise sharply since there are few desirable VHF channels 
that have not already been assigned or will not be assigned in the 
foreseeable future. As has been noted, under present Commission 
procedures, governed by the McFarland amendment, licensing of 
transferred stations is not subject to a comparative hearing. As a 
result, the Commission is unable to determine whether another quali- 
fied entrepreneur, with roots in the local community to be served, 
should be permitted to purchase and operate a station being trans- 
ferred to a multiple owner. In practice, the review and approval of 
transfer applications is largely pro forma in the absence of a compara- 
tive hearing. This means that a licensee whose qualifications have 
been sustained in a rigorous comparative proceeding may sell his 
facility to another party who might not have been able to acquire it 
through a comparative hearing. The relative ease with which a sta- 
tion license may be transferred has undoubtedly given rise to some 
“trafficking” in station licenses, a problem with which the Commission 
has been concerned. Many stations have been sold at substantial 
profits, a part of which reflects the value of a license which is part of 
the public domain. It is highly desirable that the McFarland amend- 
ment be repealed, since it now imposes a major obstacle to effective 
Commission review of transfer cases involving multiple ownership. 
Experience has indicated that this review is most effective in the con- 
text of a comparative hearing, where the several parties at interest 
can be used to bring forth the relevant considerations. 
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A serious problem arises in connection with the use of comparative 
hearings on transfers as a means of controlling the growth of multiple 
ownership. Comparative hearings of this kind have been held in the 
past under the so-called AVCO procedure.” In principle, under the 
comparative hearing procedure, any other party should have the 
opportunity of purchasing the station on the same terms as those 
offered by the multiple owners. It would then be possible for the 
Commission to consider the respective qualifications of the various 
applicants without regard to the terms of the financial transaction. 
The AVCO experience shows, however, that it is difficult in practice 
to determine whether the bids or offers made for the station by the 
various prospective purchasers are “comparable.” ‘This is because 
the offers frequently are not cash offers but involve various compli- 
cated arrangements. Different combinations of stock rights and classes 
of stocks and bonds, differences in the ratio of cash to stock payments 
and in the timing of such payments, assumption of employment con- 
tracts and other matter are likely to be involved. One way of solving 
this problem is to require that all bids be made only on a cash basis. 

The growth of multiple ownership might also be decelerated b 
a rule addressed specifically to the rate at which stations are acquired. 
Thus, the rule might provide that no person may acquire more than 
one station in any year. The first station acquired would have to 
be operated for the term of the license before a second station would 
be acquired. This first term would be a trial period during which 
the broadeaster’s performance would be observed and a basis laid 
for determining whether he was qualified to become a multiple owner. 
Thereafter, he could apply for one station per year until the maxi- 
mum prescribed by the rule was reached. The application for an 
additional station would, of course, be governed by the multiple- 
ownership rule, including the recommendations herein for the inclu- 
sion in the rule of presumptions in favor of local owners and appli- 
cants having the smallest number of stations. This would foreclose 
the rapid growth of multiple ownership through the purchase of 
blocks of stations. Similarly, an existing multiple owner would not 
be able to sell his station in a block. Purchase and sale of the sta- 
tions on an individual basis would increase the likelihood that some 
of them would be acquired by single owners, or by smaller multiple 
owners. 

VIII. Evanuation AND RECOMMENDATIONS 


The pattern of growth of multiple ownership is one of expansion, 
particularly in the large, commercially desirable markets. In the 
top 25 markets, serving more than half the population of the United 
States, most television stations are held by multiple-station owners. 
Indications are that the trend toward increased multiple ownership 
will accelerate in the near future. It cannot be demonstrated that 
multiple ownership, per se, serves the public interest in broadcasting 
better than single-station ownership. Ownership of stations by net- 
works was justified in the past on the grounds that financial support 
of networking derived from station ownership was necessary and 
that stations served as program development laboratories. Networks 
now have substantial program departments and station ownership 


“See Warner, Radio and Television Law, secs. 55, 55a, 555 (1948). 
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is no longer necessary for program experimentation and development. 
The profits of CBS and NBC from “networking” are substantial and 
ownership of stations by these networks is less justified today on the 
grounds of need for financial support of networking. ABC has 
reached the “break-even” point in its network operations, exclusive 
of revenues from station operations. Potential networks such as 
NTA, Program Service, Inc., and the sports network, need substantial 
financial support until their operations are more firmly established. 
Such support should come from traditional capital sources rather 
than from station ownership. To encourage network entry through 
station ownership impedes the effectuation of other important Com- 
mission objectives. The growth of multiple ownership has eroded 
the important local ownership and diversity of ownership doctrines, 
Multiple owners have advantages over competing single-station owners 
in bargaining with networks, national station representatives, and 
program suppliers. The Commission is faced here with a decision 
as to whether television broadcasting shall become a predominantly 
multiple-station unit system or whether the community institution 
concept of stations sh: ll be preserved. A balance of public interest 
values in television broadcasting suggests that the rising tide of multi- 
ple ownership should be checked. 

The local ownership and diversity doctrines would be best effec- 
tuated by a “one station to a customer” rule. Balancing of these doc- 
trines with other Commission policies has permitted the existing pat- 
tern of ownership. Adoption of a “one to a customer” rule at this 
late date would entail substantial divestiture. A rule which will 
give greater effect to the local ownership and diversity doctrines 
without requiring substantial divestiture on short notice is desirable. 
Over a period of time the pattern of television station ownership 
can be changed to one of greater local ownership and greater diversity 
of ownership without undue hardship on multiple owners. The 
Commission’s rules on licensing, renewal, and transfer may be de- 
signed to decelerate the growth of multiple ownership. They may 
also provide for some divestiture, without undue hardship on existing 
multiple owners, by allowing a number of years within which existing 
multiple owners may divest stations. While the term “divestiture” is 
used, actually a denial of renewal of license is involved in reducing 
multiple st ation holdings. Under the Communications Act, property 
in the license to use a channel frequency cannot “vest,” and “divesti- 
ture” is not actually involved. 

In the opinion of the Network Study Staff, that pattern of tele- 
vision station ownership which is most in the public interest is one 
television station to each licensee. It is recommended that the Com- 
mission in the long run seek through its regulation a pattern of owner- 
ship which approaches one to a customer as closely as the circum- 
stances permit. To achieve this, it will be necessary to change poli- 
cies on licensing, renewal, and transfer. The Commission’s licensee 
selection process has been examined in chapter 3 above. The following 
suggestions for processing applications for original licenses and re- 
newals, in the multiple ownership context, are based in part on that 
discussion. 

Little can be accomplished at this stage toward changing the pat- 
tern of VHF television ownership through a change in policies on 
original grant of a station license. Most of the VHF station channels 
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have been granted and the few remaining ones will be acted upon in 
the near future. Lf “drop in” proposals are adopted, this may add 
a few VHF station licenses. Any substantial change in the multiple 
ownership pattern through policies governing the grant of applica- 
tions for station licenses must await the development of UHF as a 
commercially desirable medium. However, a policy on grant of 
original applications should be developed now so that greater local 
ownership and diversity of ownership will be assured at such time as 
substantial numbers of UHF station licenses may be granted. The 
growth of multiple ownership through original grant of station 
licenses has, to a substantial degree, resulted from Commission empha- 
sis on past performance in broadcasting as indicating that an exist- 
ing owner would provide broadcasting service superior to that of an 
applicant inexperienced in broade asting or another existing owner hav- 
ing less broadcasting experience. All broadcasters were at one time 
inexperienced in this service. It is in the public interest to attract 
new blood into broadcasting. The local ownership doctrine should be 
emphasized as providing the best possibility of service sensitive to 
community needs. The diversity of ownership doctrine should be 
emphasized as offering the best assurance that the balance of opinion 
and expression, so important in a democracy, will be provided. The 
scarcity of valuable television channel frequencies and their public 
domain character suggest that in acting in original applications the 
largest possible number of qualified entrepreneurs should be given an 
opportunity to make a contribution to broadcasting. Accordingly, it 
is recommended that the Commission promulgate a rule which assures 
that great weight will be given to the local ownership and diversity 
doctrines. A possible approach is a rule applicable to comparative 
hearings on original applications which recognizes a presumption 
that an applicant whose roots and main interests are in the community 
to be served is best qualified to serve that community and places an 
applicant not identified with that community under a burden of re- 
butting the presumption. In line with this approach, the Commission 
should also promulgate a rule relative to diversity of ownership which 

raises a presumption that an applicant who owns no other station and 
who would therefore be in a position to concentrate his interest in 
broadcasting to service of one community will better serve the public 
interest than an applicant who already owns one or more stations and 
whose interest in broadcasting would be divided among several com- 
munities. 

In connection with the Commission’s renewal procedure, multiple 
ownership can be further limited by a more searching examination of 
the licensee’s broadcasting performance. It is in the public interest 
that a broadcaster have assurance that his license will be renewed if in 
the preceding license term his broadcasting service has met Commis- 
sion standards. Without such assurance, entry of broadcasters, long- 

‘ange planning, and investment would be discouraged by the broad- 
casters’ uncertainty that they would be permitted to continue opera- 
tion. Accordingly, adoption of the presumptions recommended above 
in processing original applications should not be applied in the re- 
newal procedure. On the other hand, existing broadcasters may not 
make an effort to provide quality service and potential broadcasters 
will be discouraged from seeking entry, if the renewal procedure is a 
pro forma approval of applications. The Commission policy on re- 
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newals should be a vigorous one. Those broadcasters who are per- 
forming a marginal service should be “weeded out.” If the Commis. 
sion should occa usionally deny an application for renewal, this would 
have a very salutary effect on broadcasting service. It would render 
broadcasters more sensitive to their public interest responsibilities, 
In instances in which broadcasting service was marginal, other entre- 
preneurs would be encouraged to contest the broadcaster for the 
channel at renewal time. The performance of the broadcaster and the 
potential service of contesting applicants could then be tested in a 
comparative proceeding. Where such a contest involves a multiple 
owner, the Commission should give appropriate weight to the factors 
of w hether an applicant is a local owner and whether his broadcasting 
interest is concentrated on one station or divided among more than one 
station. If such a policy were followed in considering renewal appli- 

cations, a local owner or single station owner should prevail over a 
multiple owner who is providing marginal service and who is not sen- 
sitive to the programing needs of the ‘community served. 

As a further aid in decelerating the growth of multiple ownership, 
the procedure on transfer of stations should be changed so that the 
transferee’s qualifications can be tested in a comparative hearing. As 
has been pointed out, this is not possible today, because of the McFar- 
land amendment, which prohibits the Commission in transfer cases 
from considering applicants other than the proposed transferee se- 
ected by the licensee. A factor in the adoption of the McFarland 
amendment was the difficulty arising from the so-called AVCO pro- 
cedure, in which the Commission attempted to ascertain the value of 
the offer by the proposed transferee. As the offer usually involved 
complicated financial arrangements, trades, contract assignments, ete., 
the value of the offer was difficult to assess. 

To obviate the major difficulty experienced in the AVCO procedure, 
it is recommended that in the case of any sale of a television station 
in which the present owner proposes to sell to another television sta- 
tion owner, so that multiple ownership is involved, the Commission 
by rule requires that the offer be made in cash. Notice of the offer 
would be given to the Commission which would, in turn, give public 
notice of it. Other interested parties could then compete by meeting 
the offer. The initial cash offer would presumably include a reason- 
able amount for the seller’s broadcasting facilities or the broadcaster 
would not be disposed to sell, and the matching offers would be on 
the same terms. Hence, the cash offer does not entail any problem of 
selling facilities at distress prices. Offers higher than that announced 
by the Commission would not be acceptable because the higher offer 
might be for the purpose of freezing out an applicant who had made 
or met the initial offer and seemed a strong possibility to win the 
award of the channel. After a period of reasonable notice, the Com- 
mission would hold a comparative hearing to determine which ap- 
plicant should be awarded the channel. 

If the proposed procedure is to be adopted, it will be necessary to 
secure repeal of certain portions of the McFarland amendment. At 
present, the Commission can only determine whether a prospective 
purchaser meets its minimum standards. The McFarland amendment 
has had the practical effect of divesting the Commission of the power 
to license the operators of transferred stations and of vesting this 
power in the existing licensee, who has, by offering to sell, indicated 
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that he no longer desires to exercise the broadcasting responsibility 
assumed with the license. It has tended to increase “trafficking” in 
stations. Hence, it is important that the relevant portions of this 
amendment be repealed and that the licensing power over transfers be 
restored, in practice as well as in theory, to the Commission. There- 
fore, in the opinion of the Network Study Staff the Commission should 
recommend to the Congress the repeal of the relevant parts of the Mc- 
Farland amendment limiting the Commission’s action in transfer 
matters. 

Should this step be taken and comparative hearings become pos- 
sible in transfer cases, it is further recommended that the Commission 
apply in such cases the presumptions recommended above for the use 
in original applications; namely, that a local applicant is better quali- 
fied to serve the community involved than an applicant without roots 
in the community, and that an applicant who owns no other station 
is better qualified than an applicant whose broadcasting interest would 
be divided between two or more stations. Approximately one-third of 
multiple-owned stations were acquired by transfer. Application of 
the presumptions in transfer cases would be a strong factor in checking 
the growth of multiple ownership. 

The foregoing recommendations relative to transfer of stations 
should apply only in those cases in which the interest sold amounts 
to control of the station. Sale of a minority stock interest to a person 
or group who would not thereby gain control of the station would 
not be affected. 

A further recommendation is made for the purpose of slowing down 
the growth of multiple ownership which results from the purchase 
and sale of groups of stations. To this end, it is recommended that 
each person acquiring a television station or stations be limited to one 
television station until such station has been operated for one license 
term. Thereafter he might apply for an additional station each year. 
Such applications would, of course, be subject to the other limits of the 
Commission’s multiple-ownership rule, including the presumptions 
recommended herein. Under this arrangement a person would, in a 
sense, have to qualify to become a multiple television broadcaster by a 
record of performance in television broadcasting for a full term. Ex- 
perience as a radio broadcaster would not be a substitute. Such a rule 
would have the effect of preventing block sales of stations by a multiple 
owner and block purchases of stations by a multiple owner. Also, 
“trafficking” in stations would be reduced since the freedom of pur- 
chase and sale is limited. This would tend to limit ownership of sta- 
tions to persons interested in broadcasting as distinguished from per- 
sons interested in promoter’s profits. Further, it would slow down 
the prospective increase in multiple ownership which could result from 
the entry of financially strong groups new to broadcasting. 

The foregoing recommendations with regard to the initial licensing, 
renewal, and transfer procedures, if vigorously administered, will 
decelerate the growth of multiple ownership and possibly result even- 
tually in a reduction in the holdings of some existing multiple owners. 
These recommendations constitute an important supplement to the 
multiple-ownership rule. However, they are not a substitute for the 
rule, which should be retained. 

As has been shown, in administering the multiple ownership rule, 
the Commission has relied primarily on the numerical limitation 
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rather than the case-by-case approach also provided in the rule. Pros- 
pective multiple owners regard the rule as providing a “quota” of 
5 VHF and 2 UHF stations. The case-by-case approach should be 
employed by the Commission, the numerical limitation being made to 
serve its true purpose of a “ceiling.” To better effectuate the case-by- 
case approach, the Commission should amend the rule to establish pre- 
sumptions in favor of local owners and applicants not already owning 
a station, requiring the station owner to rebut these presumptions. 

Even if such presumptions are added to the rule, a maximum nu- 
merical limitation should be retained. To date, the numerical limita- 
tion has been the most effective limitation on multiple ownership. In 
the light of the experience gained under the administration of the 
rule, the case-by-case approach alone cannot be depended upon to 
hold the line on multiple ownership. 

One striking phenomenon of the growth of multiple ownership 
is the concentration of multiple holdings in the large, commercially 
desirable markets. As has been shown, 1n the top 25 ‘markets, serving 
more than half the population of the United States, a very high con- 
centration of multiple ownership has developed. To slow down this 
concentration, it is recommended that a limit be set on the number of 
VHF stations which may be owned in the top 25 markets. Beyond 
the limitation of one station, there is no number which can be fully 
justified on logical or other grounds. However, considering the 
scarcity of these valuable frequencies and the extent of divestiture 
entailed, it would seem highly reasonable to limit ownership by the 

same interest to 3 stations in the top 25 markets. Accordingly, it is 
recommended that the numerical limitation in the rule be ame ended to 
read: 


The Commission, however, will in any event consider that 
there would be such a concentration of control contrary to the 
public interest, convenience or necessity for any party or any 
of its stockholders, officers or directors to have a direct or 
indirect interest in, or be stockholders, officers, or directors 
of, more than 7 television broadcast stations, no more than 
5 of which may be in the VHF band and no more than 3 of 
which VHF stations may be in markets which are within the 

largest markets as ranked by the Commission. 


The principal value of the proposed change would be in preventing 
multiple eae in the future from concentrating ownership of more 
than 3 VHF stations in the top 25 markets. The proposed change 
would entail little divestiture except in the case of network multiple 
owners. ABC, with stations in the first, second, third, fifth, and sixth 
markets of. the country, would be required to divest two stations. 
CBS would be required to divest one station. NBC, with VHF hold- 
ings in the Ist, 2d, 3d, 4th, and 10th markets, would be required to 
divest 2 stations. Presumably, the networks would dispose of their 
station holdings in the markets providing the least income to them. 
On this assumption, the 2 stations that would be selected by NBC for 
divestiture accounted for 20 percent of the network’s income from its 
owned station operations in 1956. In the case of CBS, there would be 
no change in income from station ownership relative to 1956. since its 
St. Louis station was not on the air in that year. For ABC, the 2 
stations that would presumably be selected for divestiture accounted 


Ve Co my * 


Vw it 


NETWORK BROADCASTING 597 


for about 35 percent of the network’s income from its owned station 
operations in 1956. The networks would, of course, have the oppor- 
tunity to sell the stations at a price which reflects their earning ca- 
pacity, and the networks could also affiliate with stations in the same 
cities, deriving substantial income from the affiliation. 

Only a small number of nonnetwork multiple owners would be 
required to divest stations under the recommended rule. Westing- 
house Broadcasting Corp., with 5 VHF stations in the top 25 markets, 
would be required to divest 2 stations. It is possible that Storer 
Broadcasting Corp. would be required to divest one station. This 
would depend on whether its Wilmington station, in the Commis- 
sion’s ranking, was determined to be a Wilmington-Philadelphia sta- 
tion, in which event the company would have 4 stations in the top 25 
markets. It is possible that Crosley Broadcasting Co. would have 
to divest one station. This would turn on the rank assigned to 
Columbus, Ohio. The above listing is not exhaustive and there pos- 
sibly might be a few other multiple owners affected. 

It is probable that the total divestiture, under the proposed change, 
would involve only a few stations. However, making available these 
valuable channels would reduce concentration of multiple owner- 
ship in the top 25 markets and would provide opportunity for addi- 
tional entrepreneurs to make a contribution to broadcasting. To the 
extent that scarce television licenses for stations in the commercially 
desirable markets are granted to the same broadcaster, other entre- 
preneurs who desire to make a contribution to broadcasting in these 
markets are denied an opportunity. A decrease in concentration and 
an increase in the number of broadcasters serving the top 25 markets 
would better serve the public interest. 

Adoption of the recommendations may also result in some decrease 
in multiple ownership. The numerical limitation would not prevent 
a multiple owner who is required to divest a station from acquiring 
another VHF station in a market smaller than the 25th. However, 
stations which such a multiple owner might desire to purchase may 
not be readily purchased. Moreover, if such a station should be put 
on the market, under the other recommendations made above it would 
be possible for a local entrepreneur or other nonowner of a station to 
obtain the award of the channel in a comparative hearing contest 
with the multiple owner. 

Should the recommendation be adopted, a reasonable time should be 
granted for sale of the stations divested. It is suggested that a period 
of 3 years after adoption of the recommendation would probably be a 
reasonable time within which to divest stations held in excess of the 
proposed limitation. During this time interval the income position 
of ABC may well improve sufficiently that divestiture of two stations 
would not reduce its income below that necessary to provide pro- 
graming service in the public interest. 

All of the reasons stated earlier for limiting multiple ownership 
as a means of encouraging local ownership and diversity of owner- 
ship apply to ownership of stations by networks. In addition, there 
are other public-interest considerations which militate against net- 
work ownership of stations. As has been seen, there may be conflicts 
of interest, in such areas as rates and programing, between the net- 
work and its station affiliates. In such instances, the owned and oper- 
ated stations may act as adjuncts of the network rather than as inde- 
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pendent station licensees. There is thus a conflict of interest between 
the networking operation and the network’s ownership of stations 
which it would be in the public interest to avoid. Also, network own- 
ership of stations may impede the entry and growth of new networks 
and program services. An opportunity to have its programs carried 
in the top markets of the country is essential for the development of 
new networking services. In cases where the stations in these mar- 
kets are owned | by the existing networks, access of new networks or 
program services is seriously impeded. Each network-owned station 
acts virtually completely as an outlet for the programing of the net- 
work in question, and can be expected to take less programing from 
another network or independent program source than does a regular 
affiliate. Finally, since the network-owned station automatically be- 
comes the network’ s outlet in the market, acquisition of stations by a 
network may result in the displacement of an existing affiliate even 
though it has been properly serving the network and the viewing 
public. 

It should be recognized, on the other hand, that networks have been 
permitted to own stations in the past, and that this ownership has pro- 
vided an important source of income for programing and general net- 

work development. At present, close to half of the net income of the 
major networks is derived from station ownership. However, the need 
for such income in order to support the networking operation is much 
less apparent today, in the case of CBS and NBC, than it was during 
the developmental years of television. The substantial income earned 
by the networks on network time sales has more than offset the risks 
and losses in the programing area and made it possible for the net- 
works to realize high profits on the networking operation as such. 
Also, to the extent that additional capital resources may be required, 
conventional means of capital financing (such as stock issuance or 
bank borrowing) and the resources of the parent companies of the 
networks are available. On the other hand, the need for station own- 
ership as a source of income to support networking may be greater, 
at least temporarily, in the case of ABC, and may ‘be a factor in the 
possible development of new networks or networ k- -type organizations 
from within the ranks of the multiple owners. Also, in a nationwide 
system of broadcasting, such as the networks provide, the quality and 
variety of network programing is of great importance to our entire 
population. In recommending change, it is desirable that caution be 
exercised lest the ability of the networks to provide quality program- 
ing and to experiment ‘with new program concepts be reduced below 
a level consistent with the public interest. 

In view of the foregoing considerations, in the opinion of the 
Network Study Staff, networks should for the present be permitted 
to own stations to the s same extent as nonnetwork owners. The Com- 
mission should review from time to time the ownership of stations 
by networks, however, and if it is found that a network can be divested 
of additional stations without endangering the network’s program 
service, such divestiture should be required. 

It is therefore recommended that the networks be treated in the 
same manner as other station licensees with respect to the limitation 
of VHF station ownership to 3 stations in the top 25 markets as pro- 
posed above. However, in the case of a network request for acquisition 
of a station in markets below the top 25, the presumptions proposed 
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above in the case of a comparative hearing on the transfer should, 
in the light of the above-listed additional factors applicable only to 
networks, render it even more unlikely that a network would acquire 
such a station than in the case of a nonnetwork multiple owner. 
Unless it could be demonstrated that acquisition of the station was 
essential to the financial welfare of the network, and that financing 
from conventional sources of capital was not feasible, the presumption 
against acquisition of the station by the network would be overriding. 

There is no more important policy determination within the 
Commission’s jurisdiction than that of defining the limits of multiple 
ownership of television stations. Television has great influence on 
public opinion and ideas. In a democracy it is of great importance 
that the television opinion sources be highly diversified. This can be 
achieved only by limiting multiple ownership of stations. The policy 
decision which the Commission faces is whether television will become 
a multiple-unit system of broadcasting or whether it will consist of 
many single-station community institutions. It is submitted that the 
latter serves the greater public interest. 





CHAPTER 13 
THE RADIO INDUSTRY 


This report has concerned itself primarily with television because 
of its relative newness, the urgency of the problems associated with 
it, and the absence of any Commission regulations designed especially 
for television. Brief attention, however, should be given to radio 
broadcasting to examine those changes w hich have occurred since the 
Report on Chain Bro adcasting that might call for modification of 
Commission regulations affecting radio broade: asting. This part of 
the report will be confined to a consideration of AM radio. 

The Commission has placed major emphasis on the free play of 
competition as a force to keep broadcasting operating in the public 
interest. Where limitations on the operation of market forces have 
worked to reduce or affect competition unduly, specific rules and regu- 
lations have been established by the Commission in an attempt to 
achieve results similar to those which would seemingly have occurred 
under favorable competitive conditions. 

When emphasis is to be placed on competition as a regulatory force 
it is important that periodic studies be made to measure the extent 
and character of competition in the industry. The 1941 Report on 
Chain Broadcasting detailed the results of one such study. Much has 
happened in radio since then. It would be appropriate and profitable 
to make another exhaustive study of radio to ascertain the character 
and effects of changes in radio broadcasting since 1941. Such a de- 
tailed study must wait until adequate personnel and funds are avail- 
able. It is possible, however, to include here a brief review of changes 
that have occurred in the number of AM stations, in the radio audience, 
and in revenues from the sale of time. From an analysis of such 
changes, it will be clearer whether or not there is a need for revision 
of the rules. 


I. CHANGES IN NUMBER OF STATIONS 


The number of AM radio stations in 1956 was more than 4 times the 
number in.1942. The great increase came after World War II. There 
were 866 AM stations in 1945, which represented an increase of 24.1 
percent over 1942. In 1956, however, the number of stations had 
risen to 3,008. 

Time has not permitted the assembly of data to show the distribution 
of stations by size of community for ‘all years since 1942. Such data 
are available, however, for the years 1942 through 19! 52, These are 
shown in table 51. 

It is clear from data in table 51 that communities of all sizes have 
shared in the growth in number of stations. The largest relative 
increase was in communities with a population under 100,000, but 
no community size groups had less than a 100 percent increase during 
the 11-year period from 1942 to 1953. 
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TaBLE 51.—Number of AM radio stations* classified by size of community * 

















1942-56 
1,000,000 | 500,000 to | 250,000 to | 100,000 to Under Total 
or over 1,000,000 500,000 250,000 100,000 
a a ec 
i 
ee aeloee 109 50 98 125 316 698 
ee Ot) £363. 5h eke 112 51 | 99 124 352 738 
he al 112 52 102 130 | 421 817 
MUS 53, .stthvosot thaws 111 52 102 138 463 866 
aS saapeseeel 116 | 55 107 148 | 537 963 
132 | 68 | 131 | 205 781 1,317 
1948...-- 159 | 85 | 150 | 244 | 1, 074 1, 712 
1949... 165 | 94 | 163 | 238 1, 229 1, 889 
1950 177 105 177 | 261 1, 498 2, 218 
Mes de satus 221 | 153 262 | 268 | 1, 406 2,310 
Se ao cinch oasceala neal 23 160 | 266 270 | 1, 472 2, 403 
ee Sis ; PALS (3) (3) (3) (3) (3) 2, 494 
1954...- . (3) | (3) | (3) (3) } (3) 2, 541 
ae (3) (3) (3) (3) | (3) 2. 794 
WE Saveur wand 2 1) (3) (@) (3) | (3) 3, 008 





1 1942-49, stations with time sales of $25,000 or more; 1950-53, 1955, 1956, all stations in operation; 1954, all 
stations reporting to FCC 

2 1942-50, based on 1940 census of population; 1951 and 1952 based on 1950 census of population. Com- 
munities of 100,000 or more are metropolitan districts or standard metropolitan districts or areas. 

3 Not available. 


Source: FCC broadcast financial data, except 1956. 1956 from 1957 Broadcasting Yearbook-Marketbook 
ssue. 


Il. Srarion AFFILIATION WirH Networks 


There has been a substantial change in the relative importance of 
national radio networks. No significant change has occurred in the 
number of networks since 1941 except the separation of the NBC Blue 
Network to form ABC in 1943. Substantial change has occurred in 
the relative number and some change in the absolute number of sta- 
tions affiliated with national networks. 

In 1935 only 34.8 percent of the total AM stations were affiliated 
with a national network. This had increased to 53 percent in 1938 
and to 80.8 percent in 1946. At that time networks were in a position 
to exercise great influence on radio broadcasting. 

Since 1948 radio networks have declined in relative importance and 
since 1954 their position has also dec ‘lined in terms of absolute num- 
bers of station affiliates. Table 52 shows changes in the affiliations of 
stations with national networks from January 1, 1947, to January 1, 
1957. Some measure of relative changes in network affiliation by sta- 
tions can be obtained from a comparison of data in tables 51 and 52 


TABLE 52.—Continental United States radio stations affiliated with national 
networks 








As of Jan, 1— SC. CBS NBC ABC MBS | Total 
1947 157 154 210 344 865 
1948 162} 160 242 432 996 
1949 } 167) 164) 265 513 1, 109 
1950 173 | 166 | 27 513 1, 126 
1951. 182 166 | 288 | 543 1,179 
aaa ; 194 | 179 | 296 551 1, 220 
1953 203 197 | 342 564 1, 306 
1954_ iJ 206 | 201 354 570 | 1,331 
1955. : 203 | 192 | 333 544 1, 272 
1956__ : 204 | 196 | 338 | 545 1, 283 
1957... _. 201 187 331 508 1, 227 


1 Nighttime affiliations only shown for 1947 and 1948, since daytime figures not available. All affiliates 
shown for other years. 


Source: Standard Rate and Data. 
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III. CHaneeEs IN THE Rapio AUDIENCE 


The growth of television has had a significant influence on the size 
of the radio audience. Listenership data reported by the A. C. Nielsen 
Co. show that in February 1948 the average American radio home had 
a radio tuned in an average of 5.27 hours per day. ‘Total hours of 
in-the-home listening declined steadily until in February of 1957 the 
average stood at 2.18 hours per day. The decline in radio listening 
is shown by the figures in tables 53 and 54. The increase in the num- 
ber of hours of television viewing is shown by the figures in table 54, 


TasLe 53.—Average hours listened per day per NRI home, February 1948-57, 
7-day averages 


| 





Average hours per day 











|} All days Monday | | 

of the through | Sunday | Saturday 

week Friday | 
es ts 5. 27 5. 34 5.09 | 5.08 
WOO occ Ratiaco | 5. 06 | 5.15 4.94 | 4.70 
1950 4.69 4. 86 4.16 | 4.39 
1951 4.05 | 4. 24 3. 50 | 3. 67 
1952 3.40 | 3. 58 | 3. 00 | 2.92 
1953 3.16 | 3.30 | 2.65 | 2 92 
1954 2.74 | 2. 88 | 2.13 | 2.87 
WO SiG ee as ae 2. 59 | 2.75 | 2.02 | 2.41 
a We 2, 28 2.41 | 1.79 | 2.12 
1957. 2. 2. 29 | 2.10 | 1.73 


}>- 


| 





Source: Nielsen Radio Index. 


TABLE 54.—Average hours of radio and television use per United States radio 
home per day, 1949-56 (November-December) 











| 
| Number of 
Year Radio | Television | Total United States 
radio homes 
(millions) 
| 
Oli ty atl: 4.24 0.24 4. 48 40.1 
I ol ga ccc | 4.06 | 1,12 5.18 42.1 
) ? POSES PRET ER ARES Ricee iz 3. 36 1. 54 4. 30 43.6 
DRS TOL k gay 53a) 3.00 2. 24 5. 24 44.8 
Re eae Sac ccceiun | 2. 48 3.00 5. 48 45.0 
peReRee A Stee htt Tit eae es 2. 30 3. 30 | 6.00 45.4 
NU Sisicths st aninditinnsin ts tautiuutuantiebethys 2.12 4. 06 6.18 46.2 
NON ee LUN So ees See gel iks So 2.11 4.28 | 6.39 47.6 
! | 


ame 1949-55, The Radio and Television Audience—1956, A. C. Nielsen Co. 1956, Nielsen Radio 
dex. 


The figures in tables 53 and 54 do not include time devoted to out- 
of-home listening such as that made possible by automobile radios, 

ortable sets, and radios in ships, farm outbuildings, and public places. 
Some evidence of the importance of such out-of-home listening has 
been supplied from a special study by the A. C. Nielsen Co. of automo- 
bile sets in use. That company reports that for the 15-minute period 
from 3 to 3:15 p. m. on a July 1955, Sunday, 13 percent of all homes 
had a radio turned on and another 4 percent had an automobile radio 
turned on. Automobile listening for that particular period amounted 
to slightly more than 30 percent of all in-home listening. 
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Shifts in the radio audience have occurred also in terms of net- 
work versus independent station share of the total audience. There 
has been a substantial trend toward independent stations receiving a 
greater, and network stations receiving a smaller, share of the total 
audience. This is illustrated in table 55 in which are presented data 
taken from studies made by Pulse, Inc. 


TasLe 55.—Changes in shares of radio audience Jrom 1951 to 1956 by network 
and independent stations in 4 cities 


{In percent] 

















Share of audience Share of audience 
| Laie = 
City City 
4 local Major in- 4 local Major in- 
network | dependent | Others network | dependent | Others 
| Stations stations stations stations 
— —— —— | — el I —— 
New York: | Boston: 
St cskhaweset 7 125 18 See abe 7 214 16 
1066 ........ 45 35 20 || 5008. <,.-. 54 19 27 
Cleveland: Philadelphia: 
EL ieee} 7 210; =. | Ek hase. 7 319 i 
th tpiimee< | 63 20 | 17 BONO... se dabe 57 26 17 
a - — — — : 
1 4 stations. 
21 station. 
32 stations. 


Source: Based on studies made by Pulse, Inc. 


Data shown are for 4 cities each of which had 4 network outlets and 

one or more major independent stations. Comparisons are provided 
to show changes in share of audience from 1951 to 1956. The period 
for which measurement was made was either March or April for 
each year and the periods were compar able for each of the 2 years 
shown. Figures in column 3, “Others,” represent the share of audience 
obtained by other local independent stations and nonlocal stations. 
Some of the audience to nonlocal stations was obtained by distant 
network affiliates. 

It is clear, however, that during the period studied network stations 
lost a substantial share of the total radio audience to independent 
outlets. The decline in the 4 cities in network share of audience was 
18 percent while the increase for major independent stations was 47 
percent. 

Additional evidence of the decrease of the share of radio listening 
by network stations and the increase in the share of listening to un- 
affiliated stations is shown in table 56. 
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TasLe 56.—National network share of minutes listened, total Nielsen areg 
February of each year, 1946-57 


[In percent] 

















All snc! Unaffil- || |All network} Unaffil. 
Time of day stations | iated |} Time of day stations iated 

| combined | stations || combined | stations 

| | 

Total day (6 a. m. to 12 mid- | || Day (a. m. to 6. p.m.)—Con. 
night): | \] RO tia 550 Stnccnne 73.0 27.0 
ee eee, 8 Se eT 85.1] 14.9 || SB sleet ee 70.8 20.2 
Ee 82.4 | 17.6 || ihe i acheipiniinse han _ 68.0 32.0 
ae eater : 79. 3 20. 7 CES deol 62.9 | 37.1 
1949____ , : 79.1 20.9 1956 Spline aah ieee 61.7] 383 
eee 2 ; 7308 22.9 |} BU Weinwbkséicn vant 53.0 47.0 

eee 76.0} 24.0 || Night (6 p. m. to 12 mid- | 

Spe ore ee 76.0| 24.0]| night): 

Siiadeds 4 73.4 26. 6 I ci salen spre piatetnn abides 88.7 | 11.3 
70. 1 29. 9 SN cnitisiniutas 4 eadalh 85.7 | 14.3 
64.3 35.7 IMB). ascesecsenmacenel 83.7 16.3 
63.0 | 37.0 | eee Feb re 85.0 15.0 
1957... ; ssinen 54.6 | 45.4 || 5... ... nae 82.6 17.4 
Day (6a. m. to 6 p. m.): | Sa 82.0 18.0 
1946. _.. ua ‘ 81.8 | 18. 2 1952... aau hiutemiahneel 81.0 | 19.0 
ey i331... . 79.7 | 20.3 |} NOUR S32 oc ee de oe wc 78.0 | 22.0 
NS  ctmenah 75.8| 24.2 MS nose aes 74.4| 25.6 
1949____ 74, 4 | 25. 6 || 1955.... Ey 67.6 | 32.4 
1950. __. 73.1 | 26.9 || 5006 {cess es 66. 8 | 33.2 
1951__- 72.1 27.9 ORS noe acnteedeonee 58.9| 41.1 





| | 


1 Total minutes of listening to each network and unaffiliated station groups—in percent of total minutes 
of listening in all NRI homes during the month for each specified time period. 


Source: Nielsen Radio Index 
LV. CHANGES IN REVENUE 


Data in table 57 show the growth and change in radio revenue from 
sale of time from 1938 to 1955. The most obvious change revealed by 
these figures is the sharp reversal in the position of network and 
local advertisers as contributors to radio revenue. The data show a 
drastic decline in the relative expenditures for network radio and a 
sharp relative increase in local radio. In 1938 network advertisers 
accounted for 48.2 percent of all radio revenue from time sales while 
local advertisers contributed 27.9 percent of the total. In 1947 local 
advertisers went ahead of network advertisers for the first time as 
contributors to the total radio time sales dollar. In 1955 time sales 
revenue from local advertisers was more than four times that from 
network advertisers. 

While the percentage of total radio revenue from time sales repre- 
sented by national spot has increased only slightly since 1938, there 
has been an extreme change in the relative position of network and 
national spot-time sales. In 1938 expenditures for network time were 
twice those for national spot. In 1955, the reverse was true; that is, 
advertisers spent almost twice as much for national spot time as for 
network time. 
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TABLE 57.—Radio net revenues from sales of time, 1988-55 * 














o- i 
; Source of revenue 
| fae 
|National and nateuell National and regional Local 
Year Total networks spot 
Amount | Percent | Amount} Percent | Amount Percent 

of total of total of total 
ee a ee th. Be eee Nene eee 

| Millions | Millions Millions Millions 
iicdatieaesdas eeeene sdacs}'* Ge $56. 6 48.2 $28. 1 23.9 $32.7 27.9 
1939.----- AT oaaares 130. 3 62. 6 48, 2 30.0 23.1 37.4 28.7 
1940_- aes ‘ witeiapnioks 155.7 | 73.8 47.4 37.1 23.8 44.8 28.8 
SE Aatind chads ade bak co dade wliiee 179.8 82. 4 | 45.8 45.7 25, 4 51.7 28.8 
1942_...- dumimal Saal 190. 1 85.2 44.8 51.0 26.9 53.9 28.3 
St to .osee 435 niet 228. 1 105. 7 46.4 59.3 26. 1 64.1 28.5 
1944. ae ee Sida 287.6 | 129. 4 45.0 73.3 25. 5 84.9 29.5 
Si cocoa iintiitiies he oak 310.5 134.0 43.2 76.7 24.7 99.7 32.1 
SE obs. Lo cddaminopschheshalut i ain 134.8 40.3 82.9 | 24.8 116. 4 34.9 
ie al a aa claw | 374.1 | 134.7 36.0 91.6 24.5 147.8 39.5 
St teccce i oo Jagat 416.7 | 141.0 33.8 104.8 25. 1 170.9 41.1 
1949...-- . wtanlintidpapimay a di 425.4 134. 9 31.7 | 108. 3 25. 5 182.2 42.8 
1950_.. ninese ‘ } 453. 5 131.5 29.0 118.8 26. 2 203. 2 44.8 
1951... aw qutiliie dldads ocibile 456. 6 122. 5 26.8 119.6 26. 2 214. 5 47.0 
1952-- : ‘ cna 473.2 | 109. 9 23.2 123.7 26. 2 239. 6 50.6 
1953 ; j ila 477.2 | 98. 1 20. 6 129. 6 27.2 249. 5 52.2 
1954... : os 451.4 83.7 18. 5 120.2 | 26. 6 247.5 54.9 
1955... ilacia sewee)  40RS 64.1 | 14.0 120.4 | 26. 4 272.0 59.6 








1 Time sales before payment of commissions. 
Source: FCC Report Form 324. 


The dollar revenue from all radio time sales changed very little 
from 1950 to 1955 even though the number of stations in operation 
increased substantially. In effect, then, new stations have been enter- 
ing the market to compete for what has been a fairly stable dollar 
fund for the past several years. It is perhaps remarkable that 
total revenue from radio time sales has not declined appreciably in 
face of severe competition from television. It would appear that 
television competition has had heavy impact on radio network adver- 
tisers and perh: aps resulted in radio stations placing increased empha- 
sis on cultivating and serving local advertisers. 

The steady increase in the number of AM broadcast stations and 
the competition of television have resulted in a declining ratio of 
broadcast income to revenue. In 1946 that ratio was 26.5 percent 
and in 1954 it was 9.2 percent. The downward trend was reversed 
in 1955 when the ratio was 10.8 percent. 

The income-to-revenue ratio has generally been more favorable for 
stations affiliated with national networks than for independent sta- 
tions. It is difficult to determine, however, how much is due to net- 
work affiliation and how much to the natural selection by networks 
of the more profitably situated stations. 


V. Cuances In Network Stratus 


It is obvious that national radio networks have lost the position 
they once held. In general radio stations no longer consider net- 
work affiliation necessary for profitable operation. Instead, a sub- 
stantial number of stations, including some major outlets, have 
chosen to give up their network affiliation. 
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Changes in program.emphasis have also reduced the importance of 
networ ks as suppliers of entertainment designed to attract a masg 
audience. Television has tended to take over the role of supplying 
mass entertainment, particularly in the evening hours. Radio has 
turned more and more to a selective type of programing with in- 
creased emphasis on local interests. A program material has not 
as yet been developed by networks to any major degree. Instead, 
competition has developed at the program supplier level which gives 
radio stations affiliated with networks even greater choice and free- 
dom of action than in the past. In short, stations are generally as. 
suming their responsibility to select programs to serve their own 
communities. They are freer now than in the past to reject network 
programs that, in their judgment, do not meet the local needs or 

wants of their audience. 

The great decline, both in absolute and relative terms, of network 
time sales has reduced the importance of networks as sales repre- 
sentatives for combinations of stations. This has stimulated networks 
to experiment with new methods for serving their affiliates. 


VI. Concivsions 


This cursory review of changes that have occurred in the field of 
AM radio broadcasting since 1938 reveals a very marked increase in 
competition. In the case of radio stations, increased competition has 
resulted both from a large increase in the number of stations and from 
the development of television. In the case of radio networks, in- 
creased competition has come from the growth of television and the 
greater independence of radio stations. 

The kind of competition that has developed appears to be healthy. 
True, it has reduced the power of networks, but there appears to be 
nothing in the current situation to suggest the demise of radio net- 
works. It is reasonable to believe that the ingenuity of networks will 
provide new methods for servicing station affiliates and the radio lis- 
tening public—and at a profit to themselves. 

The Congress and the Commission have historically placed major 
dependence - upon competition as a regulator of radio broadcasting in 
the public interest. In the case of radio it has been possible to pro- 
vide a plentiful supply of frequencies for local use. ‘These have been 
available to qualified entrepreneurs willing to compete with others 
for audience and advertiser favor. 

Results of the past several years would indicate that rules estab- 
lished by the Commission have helped to provide an environment 
which has been conducive to effective competition. It should be ree- 
ognized, however, that the Network Study Staff has not undertaken 
an exhaustive study of the current status of radio and all of its com- 
ponents. There are problems in the radio field that require detailed 
study. As pointed out previously,’ the participation of networks in 
both the radio and television fields has tended to affect adversely the 
opportunities of nonradio affiliates to obtain TV network affiliation, 
and the opportunities of TV-only networks to obtain access to station 
facilities. In addition, there is a question as to whether some licensees 
with joint AM-TY facilities are being restrained from dropping their 





1 See ch. 5. 
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affiliation in radio because they believe it would endanger continued 
affiliation in television. In short, the issue is whether competition 
between the radio and television media would be furthered, and the 
public interest better served, if network organizations were limited to 
one or the other medium. This, in turn, raises the problem as to 
whether new networks would enter the radio networking field if ABC, 
CBS, and NBC were in television networking only. 

There are other questions, too, that need to be answered. What 
effect has the great increase in the number of AM stations had on the 
character of service rendered the listening public? Is there a strong 
trend toward reducing radio programs to music, sports, and news, and 
if so, how much variety in even this narrow format is available? 
How important is evening radio to the listening public and how is this 
influenced by the relatively large number of daytime-only stations? 

Then there is the entire field of FM radio. What are the prospects 
for FM? Have rules and regulations (their existence or absence) 
hampered the growth of FM? Is common ownership of AM and 
FM conducive to growth? Would a national network of FM stations 
be feasible? What are the potentialities of specialized uses of FM 
such as supplying programs to factories, institutions, public places, 
and retail stores ? 

Because of the ever-changing character of radio and the many prob- 
lems that must be faced by the Commission, it is recommended that 
steps be taken to provide for a comprehensive study of radio and its 
various components. Such a comprehensive study should provide the 
Commission with findings that could serve as guides in the regulation 
of radio broadcasting. 





CHAPTER 14 


APPLICATION OF COMMISSION RULES AND REGULA- 
TIONS TO NETWORK ORGANIZATIONS 


I. STATEMENT OF THE PROBLEM 


The chain broadcasting rules apply directly to broadcasting stations 
and only indirectly to networks. ‘They are intended, for the most part, 
to achieve for broadcasting stations freedom to fulfill the duty devolv- 
ing on them as licensees to use the spectrum in the public interest and 
to insure that such freedom is used consistent with the public interest. 
It was found in the chain broadcasting investigation of 1938-41 that 
the industry structure and practices operated to limit the broadcaster 
in performing this duty. However, the Commission, in lieu of apply- 
ing rules directly to networks or seeking authority to do so issued 
rules applicable to stations and designed to prevent stations from 
entering into arrangements which restrained them in the ex cercise of 
their public interest responsibility. Thus, the rules provide in sub- 
stance that if a station enters into an arrangement with a network 
which limits its freedom in designated decisional contexts, the station 
will not be granted a license or the license may not be renewed or may 
be revoked. For example, the “option time” rule, limiting the amount 
of time which a station may permit a network to preempt in designated 
segments of the broadcast day, was adopted because at the time of the 
chain broadcasting investigation, networks had affiliation agreements 
under which the network could occupy such a large portion ‘of station 
time and on such short notice that the practice was deemed against the 
public interest. This regulatory approach of applying to stations, 

rather than to networks, rules designed to free stations from restraints 
imposed by networks, probably resulted from doubt as to whether the 
Commission had authority to regulate networks. Moreover, as the 
stations were already being regulated, application of the rules to sta- 
tions avoided regulation of an additional component of the industry. 

During the congressional hearings on television held in recent years 
and in appearances before the Network Study Staff, representatives 
of various components of the industry have criticized network prac- 
tices not prohibited by the chain broadcasting rules. Also, in the 
past three Congresses, bills ' were introduced which, if enacted, would 
have empowere xd the Commission to regulate networks directly. The 
Commission was requested by congressional committees to comment 
on these bills. In its replies, the Commission adv ised that a thorough 
investigation of network practices was necessary in order to lay. a 
sound base for informed comments by the Commission as to whether 
the structure and practices of the industry are such that direct regu- 


2 


lation of networks is advisable.2 The Commission instructed the Net- 





1S. 3456, 83d Cong., S. 825, 84th Conz., S. 376, 85th Cong., Committee on Interstate 
and Foreign Commerce, United States Senate. 

2Commission letter of July 14, 1954, to the Committee on Interstate and Foreign 
Commerce, United States Senate. 
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work Study Staff to make a factual analysis of network practices and 
to recommend whether networks should be regulated and, if so, in 
what respects. 

The entire Report on Network Broadcasting is material to the issue 
of whether Commission rules should be applied directly to networks. 
In the preceding chapters, Commission policies designed to further 
the public interest in broadcasting are analyzed, the structure of the 
industry as it has developed under these policies is examined, the 
position of the networks in the industry and the degree of their con- 
centration of control are measured, the practices of network which 
relate to competition in the industry are analyzed, the efficacy of 
various chain broadcasting rules in achieving Commission policy is 
appraised, and recommendations for changes in the rules and in the 
Communications Act designed to secure more effective competition 
in the public interest are made. In this chapter the objective is to de- 
termine whether appropriate public-interest policies of the Com- 
mission can be achieved through the present administrative approach 
of regulating networks indirectly by regulation of broadcasting sta- 
tions, or whether these policies can only be effectuated through ap- 
plication of the rules and regulations directly to networks. 


Il. Errecr or Nerworx Srrucrure AND Pracrices on Commission 
PoLicies 


The structure of networking, and the practices in which the net- 
works engage, have an important bearing on the effectuation of Com- 
mission policy. As the preceding chapters have indicated, the net- 
works have played a vital role in the development of television as a 
medium of mass communication. They have provided a system 
whereby popular entertainment and public service programing has 
been brought to a large majority of the people of the United States. 
In many respects network activities are consistent with, or help to 
promote, the public interest. On the other hand, as has also been 
seen, there are respects in which the networks’ concentration of con- 
trol, and the practices in which they engage, are incompatible with 
the public interest. 

An important Commission policy impinged upon by the network 
structure and practices is that of making the station licensee respon- 
sible for broadcasting in the public interest. Licensees are selected 
on the basis of their ability to serve the public interest as determined, 
in the case of competing applicants, by a comparative hearing. They 
have the responsibility for selecting programs which serve the ed 
tural, social, political, and entertainment needs of the community in 
which they are licensed. 

As has been seen, stations are highly dependent on the network pro- 
gram service, and the network affiliate carries a large schedule of net- 
work programs. On the average, about three-fifths of the time of 
basic affiliates of CBS and NBC is devoted to network programs; the 
proportion is over 90 percent during the 3 hours of prime evening time 
subject to the network’s option. During the latter period, local pro- 
graming amounts to only 1.3 percent of the station’s program sched- 
ule. There are strong economic and other considerations behind the 


® See table 25 of ch. 6. 
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station’s use of a large schedule of network programs. Network 
‘affiliates, for the most part, do not simply “plug into” the network, 
Nevertheless, the networks, through their use of the contractual right 
of option time, through the linking of network rate increases to the 
clearance of network programs, through the occasional use of sliding. 
scale and “incentive” ty pes of compensation, and through their power 
to select the particular stations to be included in the ‘ ‘must buy” group, 
have persuaded affiliated stations to accept a larger schedule of net- 
work programs than they would otherwise be disposed to carry.* In 
this way, network practices have, to some extent, restricted the pro- 
graming responsibility of the station licensee and limited the licensee’s 
opportunities to program according to the specific needs of his local 
community. The ability of stations to serve the needs of their commu- 
nity would be enhanced by the development of additional program 
sources and by the removal of option time and other restrictive ar- 

rangements, thus giving the licensee a wider range of program choices 
and greater opportunities for local expression. 

Another sti itutory and Commission policy directly affected by net- 
working is that of preserving effective competition in broade vasting, 
To provide optimum service, the Commission seeks the development 
of a nationwide, competitive broadcasting system through policies and 
rules designed to provide opportunities for maximum competition 
among the components of the industry. 

Chapter 4 has shown that networks have a high concentration of 
contro] over important facets of the telecasting industry. In the na- 
tional television advertising market, the 3 networks « -ombined account 
for 70 percent of the total time sales, through their ownership of sta- 
tiga their sales agency function vis-a-vis affiliated stations, and the 
representation of some stations in the national spot field. Similarly, 
there is high network concentration in terms of the network occu- 
pancy of program time periods on stations throughout the country. 
During prime evening hours, for example, the 3 networks account for 
close to 80 percent of the time periods subject to network option on 370 
commercial TV stations in the United States. In terms of actual 
audience or viewership during these hours, network concentration is 
even higher. 

The principal factors accounting for the high concentration of con- 
trol by networks are the shortage of competitive station facilities in 
the VHF spec trum and the economic advantages, to networks and sta- 
tions, inherent in the affiliation relationship. Despite the very high 
network profits of CBS and NBC, there is little prospect for the imme- 
diate entry of a fourth network. While the three existing networks 
compete among themselves in many areas, the small number of net- 
works, their close interde pendence, and the formidable barriers to new 
network entry are limitations on the effectiveness of competition at the 
network level and thus on the realization of the competitive objectives 
of the Commission. 

The network system of television broadcasting is, of course, in com- 
petition with the national spot “system” comprised of stations, na- 
tional station representatives, and independent program suppliers. As 
has been indicated, the networks account for a high proportion of this 
national television advertising market. The encouragement of greater 


‘These practices of the networks are described at length in chs. 6, 7, 8, and 9. 
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competition between networks and national spot telecasting holds out 
the principal hope of providing more effective competition in the pub- 
lic interest. At the margin, stations in the larger markets have some 
economic incentive to use national spot programing in lieu of network 
programing. However, a number of network practices have served 
to restrain competition between network and national spot advertising 
and to place the station representatives, program suppliers, and ad- 
vertisers using national spot, at a competitive disadvantage. These 
practices include the network option time arrangements ; the networks’ 
attempts to influence, directly or indirectly, the level of national spot 
rates of affiliated stations; network representation of stations, other 
than their owned and operated, in the national spot field; and the use 
of network rates, compensation, and affiliation decisions to increase the 
clearance of network programs at the ig, re of national spot pro- 
grams.’ These practices, in combination, have restrained competition 
between networking and the national spot system to a significant de- 
gree and thus impeded the effectuation of a basic policy of the Com- 
mission. 

A third policy of the Commission, already alluded to in part, is 
that of providing a nationwide television system with one or more 
broadcast services available to as high a proportion as possible of 
the people of the United States. The network system has done much 
to foster the realization of this objective and it is for this reason in 
particular that networking may be essential to the national broadcast- 
ing service. But some practices of the networks have impeded rather 
than assisted Commission policy in this area. 

As indicated in the chapter on afliliation, network affiliation, and a 
substantial amount of network programing, are indispensable in order 
for stations in most markets to be commercially viable and to serve 
the public interest. A large majority of the stations of the country 
are affiliated with one or more of the networks, but those in smaller or 
overshadowed markets, and UHF stations in intermixed markets, 
have had difficulty in obtaining network affiliation or, if affiliated, in 
gaining access to sufficient network commercial programs. Essen- 
tially, this situation is due to the fact that networks, as business enter- 
prises, must serve the needs of national advertisers. National adver- 
tisers are interested, for the most part, in access to the larger markets 
of the country, where sizable audiences can be reached at relatively 
low unit costs. The networks have developed special plans to ex- 
tend affiliation and program service to smaller stations. These have 
met with some success, but the business interests of the advertisers, 
and hence of the networks, have limited their use. 

On the other hand, certain affiliation practices of the networks have 
been intended to, or have had the effect of, limiting the access of 
independent or unaffiliated stations to the network programs service. 
Both the network and its affiliate have an economic interest in having 
the affiliate serve as the “exclusive” outlet for network programs in 
the community or area which it serves. While there is some justifica- 
tion for the “right of first call,” which tends to establish this rela- 
tionship, networks have sometimes sought to strengthen the posi- 
tion of their affiliates by denying to other stations in the area the 
opportunity to carry network programs even after the primary 


5 These practices are described in chs. 5, 6, 7, 8, and 10. 
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affiliate has rejected the program and the network advertiser wishes 
to place it on the other station. Also, in the measurement of undupli- 

cated circulation as a criterion for network affiliation and rate deter. 
mination, the networks have sometimes favored their larger or “basic” 
affiliates at the expense of affiliates, or potential affiliates, in smaller 
or overshadowed markets. In these ways, network practices have 
hampered the development of the maximum number of television out- 
lets providing a variety of program choices to communities through- 
out the Nation. 


Ill. Tue Pupsuic Inrerest SERVED BY NETWORK ORGANIZATIONS 


As has been seen, the touchstone of Commission regulatory policy 
under the Communications Act is to further the ‘ ‘public interest” 
in broadcast service. Licensee stations are under a duty to provide a 
service suited to the public interest needs and desires of the com- 
munity reached by their broadcasts. 

Since network organizations supply a substantial part of the affili- 
ated stations’ programing schedule, it is obvious that, just as indi- 
vidual stations serve the public-interest requirements of the com- 
munity, the networks serve a public interest which extends to satis- 
fying the needs and desires of regional and national andiences, 
This has been recognized by the Congress which, in the Communica- 
tions Act, has empowered the Commission to regulate “stations en- 
gaged in chain broadcasting,” which is tantamount to stations en- 
gaged in “network broadcasting.” It has also been recognized by the 
Commission, which, under the statutory limitation of regulating sta- 
tions engaged in network broadcasting, has sought to further the 
national public interest in network broadcasting by indirect regula- 
tion of networks through the chain broadcasting rules. The Com- 
mission has further recognized the important public-interest function 
served by networks in the 1953 ABC-UPT merger decision wherein it 
stated : 

The merger will provide ABC with the financial resources 
to carry out its plan to strengthen its programing and im- 
prove its physical plant and thereby provide substantial com- 
petition to the other networks, « nabling both its owned and 
operated stations and its affiliates to improve their service 
to the public, and stimulating the other networks and stations 
to compete in turn.’ [Emphasis supplied. | 


Furthermore, the industry itself has recognized a national public- 
interest concept and has attempted to serve this need through the 
nationwide, interconnected network services. The CBS Memoran- 
dum on Network Practices submitted to the Senate Committee on 
Interstate and Foreign Commerce asserts: 


It should be emphasized that the only source of nation- 
wide live programing is the networks. Only by live net- 
work programing can events of national interest be seen 
throughout the country as they happened.’ [Emphasis 
supplied. | 


6 These points are discussed in chs. 5 and ss 
7 Docket 10031 et seq., February 9, 1953, p. 129. 
® CBS Network Practices, June 1956, p. 13. 
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The same CBS memorandum acknowledges a responsibility to the 
public interest which is expressed in terms of program obligations: 


* * * Tt is the network’s special obligation, both to the 
public and to advertisers, to provide: (1) a suitable number 
of popular programs well balanced as to type between in- 
formation and entertainment both for purposes of variety 
and in order to serve the public interest, * * *® [Emphasis 
supplied. | 

Similarly, NBC, in its Statement of Facts submitted to the Senate 
Interstate and Foreign Commerce Committee stresses the unified 
characteristics of network broadcasting and the special public-interest 
functions served. 

Network programing is distinguished from syndicated 
programs in that it is: an overall service covering the full 
range of audience interest, and not a series of unrelated 
shows; furnished on a regular daily schedule; developed un- 
der public-interest standards, since the networks themselves 
are licensees of a limited number of the stations carrying the 
network service; and based on the techniques of dive presenta- 
tions.*° [Emphasis supplied. | 


It is also significant that in acknowledging a public interest respon- 
sibility in programing, the networks insist that they must exercise the 
power of final selection of the programing presented over their fa- 
cilities : 

c. Source and responsibility for network programing. The 
decision on what specific programs shall go into which time 
periods programed by the network cannot be delegated to the 
many different program sources on which the network draws. 

* * * [T]he network must itself decide on the development, 
selection, and organization of its program structure.” 


It is evident, therefore, that the three network organizations exercise 
the power of final decision over the highly important function of live 
programing of “events of national interest.” 

As has been shown throughout this report, and summarized earlier 
in this chapter, the strategic position of the networks in the broadcast 
structure and their capacity to influence industry practices, combined 
with the scarcity of outlets and limited number of networks, pose prob- 
lems in effectuating the national public interest in broadcasting. The 
Commission has attempted to solve some of these problems through 
the chain broadcasting rules, and recommendations for the solutions 
of others are made in this report. To the extent that the network 
practices have contributed to these problems and thereby have tended 
to prevent the effectuation of the public interest in broadcasting, it is 
appropriate, granted legislative power to do so, that the Commission 
formulate rules and to apply these directly to the networks. 





*Ibid., p. 83. 
NBC Statement of Facts, May 25, 1956, p. 18. 
4 Jbid., p. 28. 
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IV. Apprication To SratTrions oF Ruies Proscrrrne Conpucr ror 
Wuicu Networks ArE REspoNnsIBLe 


Normally a regulatory agency applies its rules to those persons 
responsible for conduct proscribed as being against the public interest, 
As has been seen, however, the Commission rules apply only to stations 
regardless of whether the network or station is responsible for the 
proscribed conduct. 

The existing chain broadcasting rules and recommended changes 
in them will now be examined with a view to determining whether they 
relate to conduct ascribed to networks or conduct ascribed to stations, 
and for the further purpose of determining whether it is feasible 
to control the undesirable conduct through application of rules to 
stations. 

A. EXISTING RULES 


1. Exclusive affiliation of station 


Section 3.658 (a) prohibits the station from agreeing with a net- 
work that it will not accept programs of another network. Obviously, 
the station would have little to gain from entering into such an agree- 
ment. The network has the greater interest in securing such agree- 
ment in order to avoid competition with other networks for the facil- 
ities of its affiliates. Therefore, the rule more logically should be 
directed to networks than to stations. However, such a rule can be, 
and is, administered through a rule directed to stations. 

2. Territorial exclusivity 

Section 3.658 (b) prohibits a station from entering into an agree- 
ment with a network which is intended to prevent another station in 
the affiliate’s community from obtaining the network’s programs not 
desired by the affiliate or intended to prevent a station in an over- 
lapping market from broadcasting the network’s programs. (The 
section permits the affiliate to obtain a right of first call on the net- 
work’s programs offered in the community.) In this situation, the 
network has less to gain from entering into the proscribed territorial 
exclusivity arrangement than the station, although the interests of 
both are involved. The station probably has the greater interest in 
the arrangement as a means of limiting competition by other stations 
in the same market or in overlapping markets. Hence, the rule is 


logically directed to potential conduct of the station and can be admin- 
istered through this approach. 


3. Term of affiliation 


Section 3.658 (c) limits affiliation arrangements to 2 years’ dura- 
tion. The rule is directed to the station. In different times and 
under varying circumstances, the networks have in some instances 
desired a longer term and in others the stations have desired a longer 
term. At present, the station‘usually desires a longer term since 
substantial capital has been invested in the facilities and there is risk 
of loss of the valuable affiliation at the end of the term. When the 
rule was adopted, circumstances were different and the network 
usually desired and obtained a term longer than 2 years. This rule 
logically should be applied to networks as well as to stations. How- 


ever, it can be, and is, administered through a rule directed to stations 
only. 








cia. oil. il My le 


FOR 


ons 
ast, 
ons 
the 


2es 
ley 
ns 


ble 


“a 
nd 
“eS 
er 
ce 


NETWORK BROADCASTING 615 


j. Option time 

Section 3.658 (d) prohibits a station from agreeing to option to a 
network more than 3 hours of time in each of 4 segments of the broad- 
cast day and requires 56 days’ notice before the option may be exer- 
cised. A further provision prohibits the station from making any 
option exclusive as to other networks. Most affiliates have raised no 
public objection to the option-time arrangement; since the networks 
have contended that option time is necessary to their operations, the 
mutuality of interest of affiliates and networks renders it acceptable 
to the station. However, it is clearly in the greater interest of the 
network, which uses the arrangement to gain station acceptance of its 
programs in lieu of nonnetwork programs. Hence, the rule should 
logically be directed to networks as well as to stations. However, 
it can be, and is, administered through a rule directed to stations only. 


§. Right to reject programs 

Section 3.658 (e) prohibits the station from agreeing with a net- 
work that it will not reject programs believed unsatisfactory, un- 
suitable, or contrary to the public interest, or not substitute programs 
of outstanding importance. Obviously, it is not in a station’s in- 
terest to enter into such a limiting contract. The rule is intended 
to prevent networks from inducing stations to enter into agreements 
resulting in clearance for programs which, in the station’s judgment, 
do not serve the best public interest. Hence, the rule logically should 
be addressed to networks. However, this rule also can be, and is, 
administered through a rule addressed to stations only. 
6. Network ownership of stations 

Section 3.658 (f) prohibits networks from owning stations where 
the circumstances would result in substantial restraint on competi- 
tion. This rule is effectuated through denying the network a license 
to operate the station where such circumstances exist. As this rule 
involves network ownership of stations rather than a network-station 
affiliation relationship, the rule is not germane to this analysis. 
7. Dual network operation 

Section 3.658 (g) provides that a television station’s license will be 
withdrawn if it affiliates with a television network which maintains 
more than one television network. Hence, the rule is directed to the 
station’s act of affiliating, when the conduct offensive to the public 
interest is maintenance by the same interest of more than one network 
in the same service. Clearly, the rule is intended to regulate in- 
directly conduct of networks, and should logically be addressed to 
networks. However, this rule has operated effectively although di- 
rected to stations only. 


8. Control by networks of station rates 


Section 3.658 (h) prohibits a station from making any agreement 
with a network under which the station would be prevented or hin- 
dered from or penalized for fixing or altering its rates for non- 
network time on the station. A station would have little reason to 
desire having a network set its national and local spot rates, since 
these rates apply to time sales made in competition with the network. 
The rule is intended to prevent the network from controlling the 
station’s rate for nonnetwork time. Therefore, the rule should be 
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directed to the networks as well as to stations. As has been shown 
in chapter 7, the existence of the rule in its present form has not pre- 
vented networks from influencing the station rates for nonnetwork 
time in some instances. 


B. PROPOSED RULES 
1. Affiliation 


(a) Publication of affiliation contracts.—It has been recommended 
that affiliation contracts filed with the Commission be made available 
for public inspection in order that any affiliate of the network may 
have greater parity of information with the network for bargaining 
purposes. As both station and network are parties, it is as logical 
to apply the rule to stations as to networks and one source of the 
contracts is sufficient. Hence, it is feasible to apply this rule to 
stations only although it could logically be applied to either party. 

(b) Affiliation criteria and changes in affiliation—It has been 
recommended that the network criteria for affili: ition, affiliation and 
disaffiliation decisions, and the data and methods employed in arriving 
at them, be filed with the Commission and made available for public 
inspection. The networks determine the affiliation criteria and are 
responsible for the data and methods used. Also, they generally are 
the ones to initiate changes in affiliation. Hence, such a rule, if 
adopted, should be directed to the networks. An administrative diffi- 
culty would arise in applying such a rule to stations because the 
stations might not know whether the network had made such infor- 
mation available to the Commission. A possible way of solving the 
administrative difficulty, without applying the rule to networks, would 
be to have the networks channel the information to the Commission 
which could then route it to the stations. However, it is obvious that 
any such rule should more logically be directed to networks. The 
rule could, nevertheless, be administered with some effect through 
a rule addressed to stations only. 

(c) Multiple-ownership criterion—It has been recommended that 
the multiple-ownership criterion as a basis for affiliation or disaffilia- 
tion be proscribed as contrary to the public interest. A station has 
no way of knowing what factors have entered into the network’s 
judgment to affiliate or disaffiliate, except where it seeks affiliation an 
the basis of its inclusion in a multiunit group of stations affiliated 
with the same network. Therefore, the rule is concerned with action 
by the networks. However, as the multiple owner having other sta- 
tions affiliated with the network might expect the multiple-ownership 
factor to be taken into account, the rule should logically apply to 
stations as well as networks. It would be possible to administer such 
a rule even if it were addressed to stations only. However, it would 
be more difficult to administer it in this form than would be the case 
if it were addressed to networks. 


2. Advertiser ordering nonaffiated station or a station in an over- 
lapping community 

It has been recommended that, if an affiliate does not clear accept- 

able time for a network program and the advertiser desires to order 

another station in the same community, or if the advertiser orders a 

station in another community within the service area of the affiliate, 

the network should be required to attempt in good faith to place the 
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program with such other station. Practically, such a rule could only 
be administered by applying it to networks since the station might not 
have knowledge of the advertiser’s order of the other station or of the 
network’s efforts to arrange clearance. 

3. Option time 

It has been recommended that the option-time practice be prohib- 
ited. Since it is the network which has the greater interest in the 
option-time arrangement, the rule logically should be applied to net- 
works although it applies to a contractual arrangement to which both 
networks and stations are parties. However, the rule can be admin- 
istered although addressed to stations only. 

4. “Must buy” 

It has been recommended that the “must buy” practice be pro- 
hibited and that a “minimum buy” arrangement be permitted. The 
effectuation of such a policy through a rule directed to stations poses, 
in addition to administrative difficulties, a legal problem. In the case 
of rules which are directed to stations but are intended to prevent 
exercise of network power to obtain concessions deemed contrary to 
the public interest, such as the option time rule, the station is a 
party to the proscribed agreement or conduct and the service of the 
station is affected by it. Such rules are readily sustained even 
though indirect regulation of networks is involved. However, in the 
case of the “must buy” practice, the arrangement or conduct concerned 
involves the network and the network advertiser. The station is not 
technically a party to the arrangement. Of course, the station does 
desire to be included on the “must buy” list, since it usually assures the 
financial success of the station. Hence, if it is not automatically 
included by the network by reason of its market size or circulation, the 
station actively seeks such inclusion. The public interest in broad- 
casting is affected by the “must buy” practice in that inclusion of 
stations on the “must buy” list has been used by networks to enhance 
their bargaining position with such stations. In this way, the station 
included on the “must buy” list may be persuaded to take some pro- 
grams which it would not otherwise take and to that extent the broad- 
caster’s programing discretion is limited. Another objection to the 
“must buy” practice is that it sometimes results in an advertiser order- 
ing a station which he does not desire included in the lineup. It is 
probable that there is a sufficiently reasonable relationship between the 
“must buy” practice and station service to support a rule directed to 
stations but intended indirectly to regulate a relationship between net- 
works and advertisers. However, there is sufficient question as to the 
legality of such a rule directed to stations that a court test of any such 
rule may be anticipated. The farther removed the party and conduct 
indirectly reached through regulation, the greater is the strain on the 
legal thread which supports it. Granted jurisdiction to regulate net- 
works and the application to networks of a rule prohibiting “must 
buy” arrangements, the rule would, of course, be legal. 


5. Rates 


Recommendations have been made (a) that the networks be re- 
quired to make their ratemaking procedures public and (6) that net- 
works be prevented from attempting to influence station rates in 
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nonnetwork time and program clearances through the fixing of net. 
work rates. Technically, such rules may be directed to stations, as ig 
the present rule prohibiting stations from agreeing with networks to 
permit the latter to fix rates for station time not occupied by net. 
works. The Commission could, of course, notify stations of the com- 
pliance or noncompliance of networks in making public the ratemak- 
ing procedures. However, an administrative difficulty is involved in 
the case of the recommendation that networks be prohibited from 
influencing, directly or indirectly, station rates in nonnetwork time 
and program clearances through the network rates. In the case of 
indirect influence through the policies of network-owned stations, an 
affiliate might have no knowledge of the practice. This aspect of the 
proposed rule applies to the network alone; in other respects the rule 
is concerned with a relationship between both networks and stations, 


6. Compensation 


The recommendation made regarding compensation is that the 
affiliation contracts, containing the compensation arrangements be 
made available to the public. As explained in paragraph “(a) Affilia- 
tion,” above, this could be handled through a rule directed to stations 
or to networks. 


7. National spot 


It has been recommended that network representation of stations 
in national spot sales be limited to the network’s owned and operated 
stations. Such representation by networks sometimes occurs because 
the station feels that the network will provide better representation 
than other station representative agencies. However, networks have 
solicited such service and any such rule is concerned with a relation- 
ship between networks and stations. The rule could logically be 
applied to either party to the representation contract and could be 
peanimstabed through a rule addressed to either party or both. 


8. Programing 


It has been recognized above that nationwide networks serve a 
national public interest. If as a result of the further study. of pro- 
graming it should be decided that the Commission should promul- 
gate rules designed to promote this national public interest served 
by networks, just as station licensees are made responsible by the 
Commission to serve the public interest at the station level, it is clear 
that Commission policy in this area could only be effectuated through 
the application of rules and regulations to networks. Moreover, there 
may be a question as to whether impressing networks with a national 
public interest through rules directed to stations would involve legal 
objections. 


Cc. SUMMARY AND EVALUATION OF APPLICATION OF EXISTING RULES AND 
RECOMMENDATIONS TO STATIONS 


The foregoing analysis of the application of the existing chain 
broadeasting rules reveals that. with few excentions, the networks 
have the greater interest in inducing the conduct proscribed bv the 
rules and, hence, the rules should be applicable to networks. How- 
ever, all of the existing rules can be administered through rules 
directed to stations only. ; 
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Of the recommended changes, none is directed against potential 
conduct of stations alone. The chan in three areas—the prohibi- 
tion of the multiple ownership criterion in affiliation, publication of 
affiliation contracts containing compensation arrangements, and rep- 
resentation by networks of stations in national spot—are directed 
against potential conduct of networks in direct relationship with sta- 
tions and prospective rules should be applied to both. The recom- 
mended changes in all other areas are directed against conduct or 
potential conduct of networks and should be applied primarily to net- 
works, although in the case of some of these recommendations it would 
not be unreasonable to apply them to stations as well as networks. 
In the case of three recommended changes and a fourth possible 
change, there may be administrative difficulties to effective regulation 
through rules addressed to stations only. These are the publication 
of criteria, data, and basis for affiliation and disaffiliation; attempts 
by the network to place an order for an unaffiliated station in the same 
community, if the affiliate rejects the program, or an order for a station 
in an overlapping market; publication of network’s ratemaking pro- 
cedures and prohibition of attempts by networks to influence station 
rates in nonnetwork time and program clearances through the fixing 
of network rates; and, if such changes should be recommended in the 
supplemental report on programing, rules designed to promote the 
national public interest served by networks in broadcasting. In ad- 
dition in the case of one recommended change, that with ‘respect to 
“must buy” and one possible future rec ommendation, that with respect 
to the national public interest of networks in pr ograming, there may 
be legal problems in regulating the conduct or potential conduct of 
networks through rules directed to stations. 


V. ComparATIVE Errecrivensss oF Ruues Appurep Directiy to NEt- 
worKs AND Inprrecr ReguiaTION oF NerworKs Turovucu Russ 
APPLICABLE TO STATIONS 


As just indicated, it is feasible to reach some proscribed conduct of 
networks through rules addressed to stations. Rigid application of 
the sanctions under such rules to stations would result in the stations 
raising sufficiently strong objections to the network conduct to prevent 
its continuance. However, when the rule and sanction are applied to 
the injured party, the atmosphere is not conducive to the most effective 
enforcement. Some evidence of this is found in the Don Lee case. 
In that case the Commission disclaimed supervisory control over net- 
work organizations, yet recognized explicity that the proven viola- 
tions of the chain broadcasting rules which had occurred were pri- 
marily the result of network practices. 


The chain broadcasting regulations, * * * are designed to 
govern the conduct of the individual stations rather than the 
networks. Thus they provide that no license shall be issued 
to a station which violates any of the regulations. Where, 
however, a station has been induced to violate one or more of 
the regulations because of pressure or coercion from a net- 
work, it is the network which is primarily responsible for the 
violations of the regulations. For an individual station does 
not deal with a network as an equal, particularly when it is 
a small station.” 


25 R. R. 1197-1198 (1950). 


97927T—58- 41 
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It is unlikely that stations will have their licenses revoked, or have 
other substantial sanctions imposed, for submitting, in the interest 
of retaining a necessary network affiliation, to the domination of the 
networks in matters proscribed by the rules. In the Don Lee case, 
while it was found that almost every chain broadcasting rule relative 
to network-station relations had been violated, the licenses of the 
affiliates were not revoked because it was realized that the proscribed 
conduct by the station had been induced by the network. Since the 
rules did not apply to the network, there was no action which could 
be taken against the network unless the network were found unquali- 
fied to be a broadcast licensee. Such a determination logically would 
have required that the network surrender licenses to all its stations 
and this the Commission considered too harsh a penalty for the viola- 
tion of the rules. The conduct in violation of the rules was discon- 
tinued following the investigation and Commission action in that case. 
Hence, it cannot be said that rules addressed to stations are necessar- 
ily ineffective in controlling network conduct. Nevertheless, enforce- 
ment would be more re: adily effected and sanctions more rigidly 
applied were the rules directed to the parties responsible for the pro- 
scribed conduct. 

The Commission’s regulatory design has been to license broadcasting 
stations and to hold the licensee to the responsibilty of broadcasting 
in the public interest. As the industry has developed, however, the 
decision-making power in providing programing for television has 
passed, to a great degree, from the hands of the station to those of 
the network, ‘and to a lesser extent to the advertiser. An advertiser 
supported national network sysem of broadcasting has been accepted 
as an integral part of the industry structure. The advertiser desires 
programing which is designed to attract an audience of buyers for the 
product. The network must produce or select programs which fulfill 
the need of the advertiser. Of course, the advertiser and network must 
take into account the viewing tastes of the desired national audience. 
However, in programing to a national audience for the purpose of 
advertising a product, the decisions are made not from the individual 
station viewpoint but from a national viewpoint. Thus, of necessity, 
the selection of programs offered over the network is made by the 
network, and the station licensee’s function has been limited accord- 
ingly. 

Power and responsibility go hand in hand, not weakness and 
responsibility. Decisions are more responsible when those who make 
them are answerable to those affected by the decisions. The impor- 
tant service of television is programing. The group most directly 
affected by programing service is the viewing public. To establish 
appropriate responsibility of the networks to the people, the Com- 
mission’s rules and regulations which are concerned with network 
activities in areas of importance to the public interest should be applied 
to the networks. 


VI. Facrors Wuicu Weitcun AGcarnst APPLICATION OF COMMISSION 
Rutes To NerworKs 


In the foregoing discussion, it has been shown that the concentra- 
tion of control of networks and network practices in several areas 
have, in the past, been contrary to important Commission policies and 
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that it is less effectual to oes network-station relations in the 
public interest through rules irected to broadcasting stations. How- 
ever, there are several factors which weigh against application of the 
Commission’s rules to networks. 


A, EFFECT OF APPLICATION OF RULES TO NETWORKS ON APPLICATION OF 
THE ANTITRUST LAWS TO NETWORKS 


One factor weighing against direct application of Commission rules 
to networks is the possible adverse effect which this may have on anti- 
trust cases brought by the Department of Justice against network 
organizations. A major subject of the recent hearings by the Anti- 
trust Subcommittee of the House Committee on the Judiciary was 
the effect of the overlapping jurisdiction of the Department of Justice 
and the Commission in antitrust matters involving the broadcasting 
industry."* The Communications Act expressly provides that the anti- 
trust laws are applicable to broadcasting.* Upon a finding of a vio- 
lation, the court may direct the revocation of station licenses and, if 
such relief is ordered, the Commission must deny any further station 
licenses to the party concerned.**® 

In encouraging competition in the broadcasting industry, the Com- 
mission operates on two distinct levels. The first level is the admin- 
istration of the Communications Act under policies designed to main- 
tain a broadcasting system compatible with the antitrust laws. The 
legislative history of the Act shows that the Congress contemplated 
that the Commission would exercise the important function of pre- 
serving competition in broadcasting.“ The Commission has recog- 
nized that, before taking any action which might have a bearing on 
monopolistic practices, the antitrust implications must be thoroughly 
scrutinized.’* Liaison is carried on between the Department of Jus- 
tice and the Commission in antitrust matters. The second level on 
which the Commission operates in relation to competition in broad- 
casting is to promote that degree of competition between and among 
the various components which assures the development of the broad- 
casting industry in the public interest. Many of the Commission’s 
chain broadcasting rules, such as the duopoly rule, the multiple owner- 
ship rule, and the rule on ownership of stations by networks were 
designed to prevent anticompetitive conditions which, while probably 
not constituting violations of the antitrust laws, did not permit that 
degree of competition deemed compatible with the public interest. 
And the basic theme of this network study concerns opportunities for 
competing services within the broadcasting structure. However, in 
operating on this public interest level of regulation of competition, the 
Commission recognizes that it must not permit a condition which vio- 
lates the antitrust laws even though the condition should be deemed in 
pone interest. The public interest standard of competition is 

roader and more inclusive than the antitrust standard. 

The overlapping jurisdiction of the Department of Justice and the 
Commission in antitrust matters does, nevertheless, create practical 

- oot ile peniniees aioe on the Television Broadcasting Industry, pp. 95-108. 

%47 U.S. C., sec. 311 (1952). 

* Docket No. 9572, FCC 51-317-60414, Mar. 28, 1951. 


"Testimony of the Chairman, FCC, before the Antitrust Subcommittee of the Com- 


mittee on the Judiciary, House of Representatives, 84th Cong. 2d sess. (1956), pt. 2, vol. 1, 
Television, p. 3182. , 
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difficulties in the enforcement of antitrust laws by the Department of 
Justice. An example is the NBC-Westinghouse exchange of stations 
out of which an antitrust action has arisen. This transfer was ap- 
proved by the Commission after the chairman of the board of RCA 
and the chairman of the board of Westinghouse requested Commission 
approval. However, the circumstances surrounding the transfer 
raised a question as to whether the possibility of refusal of NBC to 
renew its affiliation with the Westinghouse station was an operative 
factor in the transfer.** The Department of Justice thereafter filed an 
antitrust action against NBC and RCA arising out of this trans- 
action.’® In their public release, following filing of the complaint, 
RCA and NBC emphasized that one agency of the Government, the 
Commission, had approved the transfer as being in the public interest 
and that another Government agency, the Department of Justice, had 
now charged that the transfer involved a violation of the antitrust 
laws. RCA and NBC raised the question whether industry could 
function properly under such conflicting regulatory circumstances. 
To the extent that the Commission gives prior approval of a transfer, 
industry practice, or industry structure, this affects in some degree the 
enforcement by the Department of Justice of the antitrust laws as 
these laws apply to such matters. 

The issue for consideration here is whether direct application of 
Commission rules to networks would so impede antitrust prosecution 
of networks, if the occasion should arise, that this would outweigh the 
public interest values which would flow from application of Commis- 
sion rules to networks. Would regulation by the Commission consti- 
tute an umbrella sheltering the networks from antitrust action? In 
this connection, the Assistant Attorney General in charge of the Anti- 
trust Division, Department of Justice, stated before the Antitrust 
Subcommittee, House Judiciary Committee: 


As you know, however, entry into the broadcasting busi- 
ness requires a license from the Commission. In addition to 
controlling entry, the Commission has authority to, and does, 
regulate many broadcasting activities. Consequently, if a 
licensee has shaped his action to conform with rules of the 
Commission, the second circuit, at least, in a private anti- 
trust suit, has deemed * * * “it improper to grant a prelim- 
inary injunction * * * where the Federal Communications 
Commission, after protracted hearings * * * has specifically 
sanctioned many of the important terms of the con- 
tracts * * *” there challenged. From this it follows that this 
Department, in sonrae its antitrust proceedings, may do 
well to consider the scope and content of Commission con- 
trol over conduct against which we proceed.” 


The then Assistant Attorney General in charge of the Antitrust Divi- 
sion testified before the Senate Interstate and Foreign Commerce 
Committee on this matter as follows: 


Counset. In — words, you feel that there may be a pos- 
sibility, under the present status of the statutory law, that 


The transfer was a subject of extensive hearings by the Antitrust Subcommittee of 
the Committee on the Judiciary, House of Representatives. See the Committee’s Report 
on the Television Broadcasting Industry, pp. 97-108. 

19 Civil No. 21743. U. S. D. C., Ed. Pa., Dec. 4, 1956. 

2 Testimony of Judge Victor R. Hansen, hearings before the Antitrust Subcommittee 
of the Committee on the Judiciary, House of Representatives (1956), pp. 4116-4117. 
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the Federal Communications Commission, in a non-common- 
carrier field, could put its stamp of approval on a practice 
which the Department of Justice felt violated the antitrust 
laws? 

Mr. Barnes. Yes. We do not concede that we would be 
helpless, and it would depend, I think, upon the nature of 
the stamp of approval that the Commission put upon the 
particular acts, as well as the particular acts which were 
approved. 

Senator Pasrore. Let’s get that straight. Would this act 
be a violation of the antitrust laws that would be condoned 
because the stamp of approval was put on by a regulatory 
body? Or would it mean it does not violate antitrust laws 
because it is a regulated matter ? 

Mr. Barnes. lf it is a regulated matter and is taken out 
by the act, of our jur isdiction, something that we do not have 
jurisdiction on, then obviously we can’t proceed. %s 


The filing of the RCA—NBC complaint suggests that the Department 
of Justice does not consider that Commission action in a matter de- 
prives it of jurisdiction of the antitrust aspects. The above testi- 
mony, however, reflects concern that the possibility of successful pros- 
ecution is affected by Commission action in the same area. In this 
connection, it should be noted that the Antitrust Division has pub- 
licly stated that it has investigations in progress of numerous practices 
involving networks.?? Regarding the investigations, the Assistant 
Attorney General testified : 


* * * These investigations, let me assure this committee, 


our Division now presses with utmost vigor. If we were to 
do less, we would be remiss in fulfilling our obligations— 
jointly shared with the Federal Communications ‘Commis- 
sion—to see that access to a medium of communication as 
influential as television is limited only by the public interest 
and the inherent nature of the phenomena that make broad- 
casting possible.** 


Following the adoption of the chain broadcasting rules in 1941, the 
Department of Justice dismissed a complaint based on conduct in 
areas covered by these rules. Regulations should not be applied di- 
rectly to networks, therefore, without weighing the consequences for 
the numerous antitrust investigations in progress. 

The position of the Commission on overlapping jurisdiction in anti- 
trust matters has been that the application of the antitrust laws to 
broadcasting is clearly provided for in the Communications Act; that 
action by the Commission in any matter does not affect the jurisdic- 
tion of the Antitrust Division to bring antitrust actions; and that the 
Commission has the obligation to maintain a broadcasting system com- 
patible with the antitrust laws. In applying the public-interest stand- 
ard, it considers antitrust aspects as well as the broader standard of 
competition in the public interest, but questions of antitrust violations 


“4 Hearings before the Committee on Interstate and Foreign Commerce, U. S. Senate, 
84th Cong. 2d sess. (1956), pt. IV, Network Practices, p. 887. 

2 The list is comprehensive. See testimony of the Assistant Attorney General, Anti- 
trust Division, hearings before the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives (1956), p. 4124. 

3 Ibid. 
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are referred to the Department of Justice. Thus, in the Commission’s 
memorandum in the RCA-NBC case, it is stated: 


* * * While the question of possible violation of the anti- 


trust laws, may, of course, be pertinent to the Commission’s 
determination under the public-interest standard, the Com- 
mission has normally left the determination of possible anti- 
trust questions in cases such as this one to the agencies and 
courts having the statutory responsibility and expertise to 
properly deal with it. Only after resolution by the courts of 
the antitrust question does the Commission generally take 
action on the basis of antitrust violations, through further 
proceedings. * * * The Commission has held that it cannot 
appropriately enforce the antitrust laws and should await 
the outcome under court proceedings. * * * We think it is 
clear * * * jurisdiction as to antitrust matters does not lie 
with the regulatory agency; it must reside in the courts (cit- 
ing authorities) .* 


In the opinion of the Network Study Staff, the direct application of 
rules to networks by the Commission would have a practical effect 
on antitrust actions by the Department of Justice. The degree of this 

effect probably would vary in proportion to the extent of the Commis- 
sion’s regulation in the field. The effect w ould probably be greatest 
in respect to a matter which the Commission had specifically 
approved. The effect would = substantially the same were the Com- 
mission to make a rule directly applicable to networks, for example, 
a rule that the interest of net ele in a particular activity should be 
restricted in designated respects, thus, in effect, approving network 
participation in such activity to the extent not prohibited. In sucha 
case, an antitrust action based on the participation approved by the 
rule would probably be substantially affected and an action based on 
the network participation not prescribed by the rule would be affected 
in some degree but certainly to a less extent. If a rulemaking pro- 
ceeding were held on a proposed rule and it were not adopted, the 
effect on antitrust prosecution in the same area probably would be 
slight. However, even in this case, since the Commission had authority 
to adopt a rule proscribing the practice and, after hearing, did not 
do so, this could be viewed as a negative approval of the practice by 
the Commission. Similarly, there is even a small effect if the Com- 
mission has not considered a rule relative to a particular network 
practice. If the Commission had authority to act, the fact that it had 
not been sufficiently concerned to consider a rule proscribing the prac- 
tice woul 1 be some indication that it did not consider that the practice 
was against the public interest. If networks were directly regulated, 


action or inaction by the agency whose expertise was relied upon for 
regulation of the industry would be bound to have some effect on a 
court’s judgment as to whether conditions of concentration in the 


industry or restrictive practices constitute violations of the antitrust 
laws, 

However, this potential effect on the Department of Justice’s admin- 
istration of the antitrust laws must be weighed against the effect on 
administration by the Commission of the Communications Act of 
leaving networks free of direct regulation. In this connection, it 


“Memorandum of law submitted by the FCC in United States vy. RCA and NBC, civil 
action No. 21743, U. S. D. C. E. D., Pa. June 18, 1957. 
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should be remembered that networks are indirectly regulated now. 
Hence, this effect on antitrust action may already exist in some degree. 
Unless rules are directly applied to networks, it will be difficult to 
regulate efficiently some aspects of the network operation requiring 
Commission attention. Moreover, there may well be a broader public 
interest to be served in regulating the television industry than is served 
by the antitrust laws. To protect completely the smaller interest may 
destroy the greater. If regulations were applied directly to networks 
and a vigorous policy were followed in applying the public-interest 
standard, the situations requiring antitrust application should be rela- 
tively few. Effec tive regulation in terms of the public interest could 
outweigh any loss in antitrust-law effectiveness. In the e opinion of 
the Ne twork "Study Staff, the weight of considerations is in favor of 
application of the C ommission’s rules to networks. It is suggested, 
however, that the Department of Justice should be requested to give 
the Commission the benefit of its views in the matter. 


B. OTHER ARGUMENTS AGAINST DIRECT APPLICATION OF RULES TO 
NETWORKS 


Another argument against direct application of rules to networks 
is that direct regulation of a component of the industry should be 
avoided if the public interest can be achieved without direct regula- 
tion. The existing chain broadcasting rules are indirectly achieving 
considerable regulation of networks. Some of the proposed changes 
directed to conduct or potential conduct of networks could be ‘ef- 
fectuated to some extent through rules addressed to stations. In the 
case of those proposed changes which cannot be effectively admin- 
istered through rules directed to stations in general, it is possible that 
the proposed rules could be effectuated by directing them to those 
stations owned by networks. 

Thus, rules might be drawn providing that certain practices by net- 
works are against the public interest in broadcasting; networks which 
engaged in such practicees would be deemed unqualified to be broad- 
casters; and licenses of stations owned by networks which engaged i in 
such practices would be revoked. A problem with this approach is 
that not all networks may have stations.*® A logical difficulty with 
the approach is that a network disqualified to be a broadcaster would 
not seem qualified to occupy substantial station time with its network- 
ing programing. Also, as pointed out earlier in this chapter, indirect 
regulation via the station licensee is directed at the wrong party, in 
some situations, and is, therefore, less likely to be effective. Further- 
more, the legal problems incident to indirect regulation in some of 
the areas recommended are not avoided by approaching networks 
through their owned stations. While this is a possible approach, it 
would not operate as effectively as direct application of rules to 
networks 

It has also been argued that, since a vital part of the network is its 
program service, the 





restrictive and atrophying effect of direct Government regu- 
scaler antatl well * destroy qualities of s service that can- 
5 ft recent smaller network or network- type organizations, NTA has acquired a 
station ;: nd h s announes 1 th it it ill acquire its full quota. Broadcasting and Teleeasting, 
August 1957. H ever, the Sports Network and Program Service, Inc., do not currently 
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not simply be legislated into being but are * * * created over 
long periods of experience.” 


This argument assumes that regulation of networks would necessaril 
entail substantial control over “the character and quality of nekeadk 
programs. In its direct regulation of broadcasting stations, the Com- 
mission has exercised supervision over station programing schedules 
only to the very limited extent required to satisfy the congressional 
mandate that stations be licensed to serve the public interest, con- 
venience, and necessity. The Commission merely requires that the 
licensee present a well-rounded program structure, suited to the needs 
and desires of the community served. By Commission doctrine, fre- 
quently affirmed by the courts, the primary responsibility for station 
programing is plac ed on the individual licensee. Selection of specific 
programs is left entirely to the individual licensee. The only further 
requirement imposed by the Commission in the programing area is 
that the licensee, upon ‘application for license renewal, file program 
logs for a composite week and indicate the amount of time devoted 
to "specified categories of programing during such period. In an 
event, if it is proper for the Commission to exercise such limited 
program supervision over stations, it would be no less proper for the 
Commission to supervise the programing activities of the networks 
which select and provide the bulk of a station’s program schedule, to 
a comparable extent, if it should be determined that it is in the public 
interest to do so. 

In statements to the Senate Seecanae and Foreign Commerce Com- 
mittee *? and the House Antitrust Subcommittee,** CBS opposed direct 
regulation of networks on the grounds that (a) regulation of networks 
is already achieved indirectly ; (4) direct regulation of networks raises 
implications which are “wide and unknown” and might include its 
program functions; and (c) direct regulation of networks would be 
comparable to regulation of newspaper services. At another point in 
his testimony before the House Antitrust Subcommittee, the president 
of CBS took a somewhat different position : 


The Cuatrrman. Now, I would like to ask you this, and you 
do not have to answer if you do not wish: Would you be averse 
to having the Federal Communications Commission regulate 
directly in the way that they now regulate indirectly ; that is, 
have direct regulator y jurisdiction over the networks? 

Mr. Sranton. I think, Mr. Chairman, that it would make 
sense if that were what the regulation was intended to accom- 
plish. So as not to look as if I am on both sides of the issue, 
I have opposed network regulation when it was nonspecified, 
because I feared program control and certain other features 
that might be introduced into such regulation, but if you are 
asking me, as I understood your question, would I prefer to 
have what I have now got, directly as against indirectly, my 
answer is in the affirmative. 


2 Testimony of the president of Westinghouse Broadcasting Co., before the Committee 
on Interstate and Foreign Commerce, U. S. Senate, hearings, pp. 26, 80. 

77 Tbid., pp. 2183-2184. 

Hearings before the Antitrust Subcommittee of the Committee on the Judiciary, 
House of Representatives (1956), pp. 5243-5245. 
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The Cuarrman. In other words, you would rather see 
direct regulation concerning what you have now got than in- 
direct regulation ? 

Mr. Stanton. Yes, I think it is a less complicated way to 
live, because we get our regulation now only as it affects our 
affiliates and our company-owned stations, whereas if the 
same regulations were applied directly to us, I think it would 
be a more businesslike and systematic way to handle the sit- 
uation. But it is the blank-check kind of regulation that 
troubles me, and that is the reason I opposed it. 

The CuarrmMan. Now, just one more question : If it is found 
by the Federal Communications Commission that they just 
eannot change their regulations to conform to what you de- 
sire, you would not be averse to changing the statute to give 
them the power ? 

Mr. Sranton. No. 

Mr. Kratrne. You had better talk that over with the law- 
yers first. 

Mr. Sranron. I wanted to say just that, Mr. Keating, but 
if you look through to the end of what the net result i is, [ think 
it 1s better to have the regulations direct than to have them 
indirect, and I stand by that. 

The Cuatrman. Well, I think it is a natural inference to 
state that if the Federal Communications Commission can- 
not do that, but needs change in the statute, it would seem 
advisable to make the changes to give them the power.”® 


The administrative difficulties attending indirect regulation of net- 
works and the objection that it would involve regulation of network 
program content has been treated earlier in this chapter. Direct 
application of rules to networks may involve regulation of some 
aspects of networking which are not presently foreseeable. Such 
determinations can only be made wisely in the context of the circum- 
stances which may arise from time to time which constitute barriers 
to the effectuation of Commission policy y in regulating broadcasting 
in the public interest. The history of ‘Commission regulation with 
respect to stations, however, gives no reason for concern that the Com- 
mission would seek to exercise programing supervision over networks 
to any greater extent than it has over stations. Section 326 of the 
Communications Act prohibits Commission intervention in the pro- 
graming function beyond the point of assuring that broadcast service 
is consonant with the public interest, convenience, and necessity. 
Similarly, with respect to the business management aspects of broad- 

casting, including rates, the Commission has left such matters entirely 
to station licensees. Indeed, section 3 (h) of the Communications 
Act states explicitly that— 
t person engaged in radio broadcasting shall not, insofar as 
such person is so engaged, be deemed a common carrier. 

The analogy drawn by CBS between the network service and news 
services is inappropriate. As newspapers are not regulated, the serv- 
ices which supply news are not. However, broadcasting stations 
which use the publicly owned airways are regulated, and the major 


* Ibid., pp. 5029-5030. 





628 NETWORK BROADCASTING 


networks through their affiliation arrangements occupy a very sub- 
stantial part of “the time on broade asting stations. In view of these 
differences, an analogy cannot be drawn between networks and news. 
paper services. 

Whether the relations with broadcasting stations of networks or 
other program sources should be regulated depends upon the effect 
of this relationship on broadcasting. At present the major tele- 
vision networks have such a strong impact on station service that 
it is questionable whether regulation of stations alone can fully achieve 
Commission policy and objectives. Therefore, application to net- 
works of rules designed to promote the public interest is indicated, 
It is doubtful that the small, special service networks have relations 
with stations out of which problems meriting regulation have arisen, 
However, if they develop into larger components of the industry and 
engage in practices adversely affecting the stations in their broad- 
casting service in the public interest, application of rules to these 
smaller networks would be indicated. Whether film syndicators and 
other nonnetwork program sources engage in practices which raise 
problems for station performance in the public interest has not been 
examined in this report. It is possible that problems in their re- 
lations with stations could arise which would indicate regulation 
of their relationship with stations. 

In the judgment of the Network Study Staff, the objections which 
have been raised are not sufficiently meritorious to suggest that Com- 
mission rules should not be applied directly to the networks. 


VII. Dors THe Commission Have Autuortry UNDER THE CoMMUNI- 
cations Act To Appry Its Ruues Drrectiy to Networks? 


The Commission has from time to time stated that it lacked author- 
ity to regulate networks. Thus, in 1949 the Commission advised a 
congr essional committee— 


* * * The authority of the Commission to deal with net- 
works is rather limited. Zhe Commission has no jurisdic- 
tion over networks as such and the Commission does not have 
the authority to license or regulate networks. In attempting 
to cover problems which arise out of the relation of the net- 
works to affiliates, the Commission cannot enact regulations 
which apply directly to the networks. Our regulations are 
applicable to the stations, who are licensees, even though in 
most instances the practice at which the regulation is directed 
is against the interest of the licensee who engages in such 
practice not of choice but because of the practical economic 
necessity of having a network affiliation.*° [Emphasis sup- 


plied. ] 


Recently, the Commission in commenting on bill S. 3456, providing 
for the regulation of networks, stated : 


The Commission believes that there should be a thorough 
investigation of the existing network-station relationship 
either by the Commission or by a committee of Congress. 
Without such an investigation, the Commission is unable to 


20 Commission letter to the Committee on Interstate and Foreign Commerce, U. 8. 
Senate (1956), R. R. pt. 2, 91:18. 
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advise the Congress as to whether additional statutory au- 
thority to regulate networks is necessary to protect the public 
interest, or, if it is necessary, what the limitations on the au- 
thority to regulate should be. ‘The Commission believes that 
the thorough investigation of network broadcasting which it 
has been and is supporting might well demonstrate the neces- 
sity of its having some direct regulatory jurisdiction over 
the networks. We do not, however, feel that we should sup- 
port legislation granting a broad power to regulate, such as 
is proposed in S. 3456, without either Congress or the Com- 
mission first making an investigation of present network 
practices to determine whether further regulation is neces- 
sary in the public interest, and if so, what direction it should 
take.** 

In line with this view of lack of authority to regulate networks 
directly, the Commission since 1941 has, through the chain broadcast- 
ing rules, indirectly regulated the networks by rules directed to 
stations. 

In the last three Congresses bills were introduced providing for the 
regulation of networks. The introduction of these bills reflect a doubt 
on the part of Members of the Congress that the Commission has the 

ower to regulate networks. However, the recent Staff Report on 
Pabevition Network Practices of the Senate Interstate and Foreign 
Commerce Committee states (p. 94): 


It would appear that the Commission may already have 
power to regulate the networks directly if it finds it necessary 
to do so. 


The statute and legislative history cast little light on the issue. 
Section 303 (i) of the Communications Act authorizes the Commis- 
sion to “make special regulations applicable to radio [TV] stations 
engaged in chain broadcasting” and section 3 (p) defines “chain broad- 
casting” to mean the “simultaneous broadcasting of an identical pro- 
gram by two or more connected stations.” Section 303 (r) authorizes 
the Commission to “make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with law, as may be 
necessary to carry out the provisions of the act * * *.” Section 303 
(i) specifies “stations” but does not mention networks. Therefore, 
although the clause “engaged in chain broadcasting,” is tantamount 
to “network broadcasting,” literally the rulemaking power applies 
only to “stations” interconnected for networking and not to the net- 
work organization itself. As the industry has developed, the only 
significant chain broadcasting is networking. Under this circum- 
stance, under a broad construction of the statute the Commission 
might be held to have authority to regulate networks directly. The 
broader language of section 303 (r), authorizing the Commission to 
make rules necessary to carry out the provisions of the act, could 
nossibly be construed to include direct regulation of networks in the 
light of the important role which networks have assumed in broad- 
casting. The legislative history discloses no persuasive evidence that, 
in authorizing the Commission to make chain broadcasting regula- 


%1(@ommission’s letter of July 14, 1954, to the Committee on Interstate and Foreign 
Commerce, U. S. Senate. 
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tions, the Congress intended to authorize direct regulation of net- 
works. Moreover, the act appears to have been written with station 
oper: tions in mind rather than the network structure. 

There is doubt, therefore, that the Commission has authority to 
regulate networks directly. Moreover, in view of the administr: ative 
practice over the past. 16 years of regulating networks indirectly 
and of the Commission’s disclaimer in the past of power to regulate 
networks directly, it is submitted that the Commission should not 
directly regulate networks unless and until the Congress expressly 
empowers the C ommission to do so. 


VILL. Summary AND RECOMMENDATIONS 


The chain broadcasting rules apply directly to stations and indi- 
rectly to networks. However, they are intended, for the most part, to 
achieve for stations freedom from network domination or influence in 
designated respects, so that the stations may exercise their duty to 
broadcast in the public interest. .An issue has arisen as to whe ‘ther the 
Commission’s public interest objectives can be achieved by applying its 
rules to stations or whether they can only be achieved by applying the 
rules directly to networks. 

Various Commission policies are infringed in some degree by the 
network structure and practices. For example, the responsibility of 
stations to broadeast in the public interest is affected by network 
practices which contribute to the very high percet ntage ‘of station 
time occupied by network programing, particularly in prime viewing 
hours when the audience is greatest. The congressional and Commis- 
sion policies of achieving regulation through competition among com- 
ponents of the industry are affected by the strong position of the net- 
works in bargaining with m: wy affiliates, by the technical barriers to 
new network entry due to the scarcity of viable VHF outlets, and by 
the limited opportunities for bene between network and non- 
work advertisers and program sources due in part to the option time 
and other network practices tending to restrict competition. 

The touchstone of Commission policy is encouragement of broad- 
casting in the public interest. Just as the stations serve a public in- 
terest of their local communities, the networks serve a national public 
interest in broadcasting. 

The chain broadcasting rules are addre sed specifically to stations. 
In some instances, the rules provide for the revocation of a station’s 
license if. in effect, the station permits itself to be influenced by a 
network in designated respects. The proscribed conduct is, with few 
exceptions, more likely to be initiated by a network than by a station. 

‘he recommendations in this report for amendment to the rules or 
adoption of additional rules, are likewise directed, for the most part, 
to conduct or potential conduet of networks. There are admini stra- 
tive and practic al difficulties in effectuating Commission policy 
through application of some of these recomme nded rules to stations. 
With respect to the recommended rule relative to “must buy,” there are 
legal difficulties, as well, in the absence of aiken by the Comiission 
to apply the rule to networks. There would be similar difficulties in 
connection with any rule which might be proposed, as a result of a 
subsequent study of programing, in connection with the national pub- 
lic interest served by networks. Moreover, effective enforcement of 
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rules is made more difficult when the party to which the sanction ap- 
plies, the station, is not the party responsible for the conduct, and 
when the stations may be obliged, in the interest of the affiliation 
relationship, to submit to the inducement of the networks. 

Power and responsibility go hand in hand; not weakness and re- 
sponsibility. Decisions are more responsible when those who make 
them are answerable to those affected by the decisions and to the pub- 
lic. The networks which are the strongest decision-making com- 
ponent in the television industry should be answerable to the view- 
ing public through Commission policies expressing the public 
interest. 

Application of Commission rules directly to networks does not 
affect the jurisdiction of the Department of Justice in antitrust mat- 
ters. However, it may have the practical effect of making antitrust 
actions more difficult to prosecute. This is because approval of in- 
dustry practices through promulgation of rules by the agency charged 
with regulatory responsibility is a factor to which a court or jury is 
likely to give conscious or subconscious weight in determining 
whether such practice constitutes a violation of the antitrust laws. 
However, the Commission not only recognizes that it is under the 
obligation of maintaining a broadcasting system compatible with the 
antitrust laws, but also to promote that broader degree of competi- 
tion among various components which assures the development of the 
broadcasting industry in the public interest. The gain from main- 
taining this public-interest level of competition outweighs the pos- 
sible loss in effectiveness of antitrust prosecution which application of 
Commission regulations to networks may entail. 

Application of Commission rules to networks should be made only 
in those areas in which Commission objectives are infringed by net- 
work structure and practices. Whether effectuation of Commission 
policy requires a rule in a particular public interest area depends 
upon the circumstances in the industry, which undergo continual 
change. Hence, it is not possible to predict the complete range of 
potential future regulation. However, it would not appear that ap- 
plication of Commission rules to networks would involve the estab- 
lishment of station rates, the division of compensation between net- 
works and stations, or rules relevant to programing which go be- 
yond balanced programing within the national public interest context. 

It is very doubtful that the Commission has authority to apply 
rules and regulations directly to networks. In view of the fact that 
the Commission has never claimed this authority and has not at- 
tempted to exercise 1t, Commission rules should not be applied di- 
rectly to networks unless and until the Congress authorizes the Com- 
mission to do so, 

The recommendations of the Network Study Staff relative to ap 
plication of the Commission’s rules and regulations directly to net- 
works are as follows: 

1. In the opinion of the Network Study Staff, the Commission’s 
rules and regulations relating to network-station relations should be 
applied both to stations and networks; those applying only to network 
conduct should be applied exclusively to networks. Because of the 
problem of overlapping jurisdiction of the Department of Justice and 
the Commission relative to communications matters having antitrust 
aspects, it is suggested that the official views of the Department of 
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Justice be requested. Unless the adverse effect on prosecution of anti- 
trust matters is greater than that anticipated in this chapter, the 
relevant parts of the Commission’s rules should be applied directly to 
networks. Assuming that due weight to the position of the Depart- 
ment of Justice leaves room for direct application of rules to networks, 
it is submitted that the Commission should recommend to the Congress 
that it be expressly authorized to do so. 

2. Pending any such recommendation or express grant of authority 
to apply its rules directly to networks, it is recommended that the exist- 
ing chain broadcasting rules should continue to be made applicable to 
stations and that all ch: inges in the rules or new rules recommended 
in this report should be made applicable to all stations, or to stations 
owned by networks, as the circumstances warrant. 

3. Should express authority be granted to the Commission by the 
Congress to apply its rules “directly to networks, the Commission 
should then review its chain broadcasting rules, as they may: have been 
amended, with a view to making them applicable to networks only, to 
both networks and st ations, or to stations only, as the conduct re: ched 
by each rule indicates. The object is to render the parties responsible 
for proscribed conduct answerable for such conduct. 

4, One of the issues not considered in the report is whether networks 
should be impressed with a national public interest responsibility. 
If, on the basis of the subsequent study of programing, a rule along 
this line should be adopted, it is recommended that the Commission 
not attempt to effectuate such a policy through a rule addressed to sta- 
tions. The applicable rules should be applied to networks when and if 
the Congress expressly authorizes the Commission to apply rules to 
networks. 

5. Another recommendation bearing special comment is that the 
“must buy” practice be prohibited. As has been indicated, there is a 
question as to the legality of indirect regulation of an agreement be- 
tween networks and advertisers through a rule applicable to stations. 
However, the relationship to, and impact on, station broadcasting serv- 
ice of the “must buy” practice render it probable that indirect regula- 
tion of this practice through a rule directed to stations would be sus- 
tained. Accordingly, it is recommended that this proposed change be 
effectuated through a rule directed to stations, and when and if express 
statutory authority to make rules applicable to networks is given, 
that such rule be made applicable to networks as well as stations. 

The statutory basis for regulation of networks should be laid in a 
substantial amendment to the Communications Act. 
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CHAPTER 15 
SUMMARY AND RECOMMENDATIONS 
I, SuMMARY 
A. INTRODUCTION 


The network study was initiated by the Federal Communications 
Commission to determine whether the present operation of television 
and radio networks and their relationships with stations and other 
components of the broadcasting industry tend to foster or impede the 
development of a nationwide, competitive television system. 

The last comprehensive study of broadcasting by the Commission 
was conducted from 1938 to 1941. The results were incorporated in 
the Report on Chain Broadcasting of 1941. On the basis of that 
study, the Commission finally adopted, in 1943, the chain broadcasting 
rules governing relations between networks and stations. The rules 
were initially adopted for radio and, upon the advent of television as 
a commercial system, they were applied to it as well. No substantial 
changes have been made in the rules, with respect either to radio or 
television, since their adoption. Since 1943, television has developed 

rapidly, and radio, due in part to the growth of television, has under- 
gone fundamental change. The network study has undertaken a sys- 
tematic reappraisal of the chain broadcasting rules in the light of 
these developments. It has made rec ommendations for new regula- 
tions or legislation as required to effectuate Commission policies under 
the conditions existing in broadcasting today. 

It was initially intended that the network study be addressed to both 
radio and television. During the course of the study it became appar- 
ent, however, that the problems most urgently requiring Commission 
attention were in the television medium. Faced by limitations of 
budget and staff, the Network Study Staff concentrated its resources 
on the problems in television broadcasting. A brief survey of the cur- 
rent situation in radio is set forth in the report. It is recommended 
that the Commission conduct a further study of radio for the purpose 
of determining whether modification of the rules is necessary in the 
light of current conditions in the industry. 

A substantial portion of the staff’s time has been expended on a 
study of programing. Due to objections by some independent pro- 
gram producers to supplying the competitive business information 
required, and to the attendant extended negotiations and litigation, 
some of the issues relating to programing are not considered in this 
report. It has been recommended that these issues be studied as 
promptly as the information is available and that the results be made 
the subject of a supplemental report. 

A few other problems initially were included in the study but were 
not covered because of limitations of time and staff. It is recom- 
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mended that these be the subject of further study by the Commission, 

At the outset, it was determined that the interest of the public 
and the Commission in a comprehensive and objective appraisal 
of television broadcasting could best be served through the adoption 
of a study technique rather than a formal investigative hearing or 
procee ding. This technique has included a series of conferences with 
all of the ‘components of the industry, during which background in- 
formation was obtained on the operations and problems of each com- 
ponent; more intensive staff interviews with selected groups of sta- 
tions, advertising agencies, station representative agencies, inde- 
pendent program producers, and with each of the network organiza- 
tions; and a spot check of the networks’ files. In ad lition, a series 
of questionnaires were sent to the television networks and a question- 
naire was sent to all commercial television stations, approximately 
60 advertising agencies and 34 national station representatives, and 
to all known nonnetwork program producers. Through this tech- 
nique, a large volume of information and statistics bearing on the 
problems under study has been acquired by the network study staff. 
These materials have been analyzed in the body of this report. The 
findings and recommendations of the network study staff in its Re- 
port on Network Broadcasting will now be summarized. 


B. HISTORY AND DESCRIPTION 


The report begins with a brief history of the development of tele- 
vision and a description of the principal components of the industry, 
The rapid development of television as a commercial service reaching 
a high proportion of American homes is traced, together with the 
principal policies of the Commission directed toward the establish- 
ment of the television service. Among the components of the com- 
plex broadcasting service are: The advertiser who provides the fi- 
nancial support for the industry; the advertising agency which as- 
sists the advertiser in his advertising campaign ; the network, which 
provides substantial programing and an interconnected chain of afli- 
liated stations over which the advertiser can broadcast his program 
to a national audience; the independent program producer and dis- 
tributor, which develops programs for sale to advertisers, networks, 
and stations; the American Telephone & Telegraph Co., which owns 
and leases to networks the coaxial cable and microwave relay facili- 
ties by which affiliated stations are linked; the stations, which are 
licensed to operate on frequencies assigned by the Commission and 
most of which, in television, are afliliated with one or more networks; 
the station representatives, which act as agents for individual sta- 
tions in spot sales to national and regional advertisers of portions of 
station time not used to carry network broadcasts; and the public, 
who owns the airways and is served by the industry. . 


C. STATEMENT OF THE PUBLIC INTEREST 


The touchstone of he Communications Act is broadeasting in the 
public interest. The Federal Communications Commission is em- 
poweres | to establish ee and policies to further the “pub he interest, 
convenience, and necessity” with respect to broadcasting and also to 
“generally encourage the larger and more effective use of radio (tele- 
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vision ) in the public interest.” The report examines the various doc- 
trines, policies, and procedures through which the Commission has 
given substance to the “public interest”? and which have guided the 
ev aluation and recommendations of the network study staff. 

Specific definition has been given to the public interest standard 
in various decisional contexts by court opinions and by the Com- 
mission in both rulemaking and adjudicatory proceedings. In at- 
tempting to secure the maximum benefits of broadcasting to all the 
people of the United States, priority has been given by the Commis- 
sion in its allocation plans to providing service to all areas. Addi- 
tional objectives have been to provide for a local TV outlet i in as many 
communities as technically feasible and for multiple services to the 
maximum number of communities so as to provide program choice 
and to encourage competition among all components of the TV 
industry. 

Service to the public is the ultimate goal of the broadcast regula- 
tory function. This policy is ordinar ily, phrased in terms of making 
available a broadcast service filling the needs and desires of the com- 
munity served by each broadeast facility. In the implementation of 
this overall policy, the Commission has concentrated on three basic 
supporting policy themes: Competition, diversification, and licensee 
responsibility. 

Various Commission actions have been taken for the purpose of 
encouraging the development of a nationwide, competitive broadcast- 
ing system. ‘The Commission has undertaken to promote competi- 
tion by encouraging new entry at the local station level, particularly 
in the economic-injury cases where it has refused to protect an exist- 
ing licensee against possible economic loss through the establishment 
of a new station in the market. The rule prohibiting duplicate own- 
ership and the policy of favoring applicants unassociated with other 
communications media within the community in comparative hear- 
ings have also contributed to increased competition at the local level. 
The competitive element has also been implemented by actions taken 
to equalize competitive opportunity at the station level through the 
VHF-UHF deintermixture proceeding and at the network level by 
the rule prohibiting dual network ownership in the same medium and 
by the ABC UPT merger decision. 

The Commission has also attempted to encourage competition 
among networks for affiliates and competition among stations for 
network affiliations. Several Commisson policies are framed in 
terms of preventing concentrations of economic control which may 
be inconsistent with the public interest. This has been attempted by 
limiting the number of broadcast facilities which can be owned 
or controlled by the same person, by selecting licensees in compara- 
tive hearings so as to prevent monopolistic situations in mass media 
control of specific markets, by favoring autonomous operation of each 
broadcast facility where the licensee controls multiple facilities, and 
by favoring autonomous operation of the broadcast facility where 
the licensee controls other communications mediums. The licensee is 
expected to give primary attention to the operation of the broad- 
cast facility. Such facilities are not to be used as a mere promotion 
appendage to the operation of other commercial interests of the li- 
censee. The Commission has also voiced strong disapproval of the 
employment of restrictive practices by network organizations with re- 
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spect to affiliated stations. Such anticompetitive practices as forced 
combination advertising rates for two or more broadcast facilities 
or for a broadcast facility and other news and advertising mediums and 
the wielding of influence by network organizations on the nonnet work 

ates of affiliates have also been disapproved by Commission decisions 
and rules. Increased competition is expected to lead to improved pro- 
gram service to the public. 

It has also been a basic policy objective of the Commission to en- 
courage a large group of qualified persons to participate in television 
in order to obtain a high level of diversified service and program 
viewpoints. Competition in service and program viewpoints has been 
encouraged by prohibiting duplicate ownership at the individual 
community level and by limiting the overall number of broadcast 
facilities which can be owned or controlled by the same person, 
Further, in comparative hearings those applicants unassociated with 
or having the lowest degree of ownership and control over other 
broadcast facilities and nonbroadcast communications mediums have 
been favored, particularly where such mediums are located in the same 
community as the television facility. 

The Commission has defined the responsibility of the broadcast 
licensee as that of rendering the best practicable service to the com- 
munity reached by his broadcasts. A preference has been recognized, 
therefore, for local ownership and control. Where two or more appli- 
cants are competing for the same channel, favorable consideration 
has also been given to the diversification factor. But since service to 
the public is the overriding criterion for selection, a good performance 
record of past progr ming which shows an ability to effectuate pro- 
gram proposals is also considered a strong basis for preference in 
comparative proc setdittinon The programing responsibility of the li- 
censee is to be discharged within the broad framework of presenting 
a well-rounded program service suited to the needs and desires of the 
community served. 

Within the broad limits of the well-rounded program doctrine, the 
licensee has the primary responsibility for selection of the programs 
presented over his station. Presentation of local live programing fre- 
quently has been — isized by the Commission. Delegation of pro- 
graming authority to nonlicensees has been strongly disapproved. The 
Commission has recognized that the network system of program dis- 
tribution is an essential element in the American system of broad- 
casting. In RITE his public-interest responsibility, however, 
the licensee of an affiliated station must have the privilege of final 
decision in the acceptance of network programs in order to maintain 
his ability to select programing consistent with a well-rounded pro- 
gram schedule for the particular community served. In pursuance 
thereof, the Commission has established, by rules and case doctrine, 
limits to network control over affiliated stations so as to preserve for 
the affiliate a degree of freedom of selection which is consistent with 
utilization of broadcast facilities in the public interest. 


D. NETWORK CONCENTRATION AND CONTROL 


The first issue considered in the report is whether the degree of 
concentration of control by networks within the telecasting industry 
is consistent with the public interest. 
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The essential business function of a television network is to provide 
a national advertising medium. Among national advertising medi- 
ums, television is the ‘only one which makes it possible to convey the 
advertising message by a combination of sight, sound, and motion. 
Television is sufficiently distinct from, and noncomparable to, radio, 
magazines, and other national mediums that most national advertisers 
look upon television as a complement to, rather than as a substitute 
for, their other forms of national advertising. The most appropriate 

market in which to measure network concentration is, therefore, the 

sliona television advertising market. 

In addition to national television advertising on the networks, ad- 
vertisers may obtain national television exposure on a national spot 
basis from a composite of individual stations. The concentration of 
control in this market which the network organizations have by virtue 
of their ownership of stations is not high. The networks have con- 
tractual relationships with affiliated stations that permit them, in 
effect, to act as the sales agent for the affiliates in connection with 
network-time sales. Networks also act as sales representatives for a 
small number of affiliated stations in connection with national spot 
sales. The concentration of control by networks in their capacities 
both as owners of stations and agencies is comparatively high; col- 
lectively, the 3 networks account for close to 70 percent of national 
television time sales, with CBS and NBC accounting for over 60 
percent. 

Network concentration is also measured in other relevant market 
dimensions. In terms of the share (by ownership) of total industry 
assets, total industry revenues, or the production of programs shown 
on the network, network concentration is not particularly high. In 
terms of one significant measure—the proportion of network programs 
during prime evening hours on television stations throughout the 
country—network concentration is very high. During the 3 prime 
evening hours subject to network option, the 3 networks account for 

close to 80 percent of the total programs carried by commercial TV 
stations. The proportion is over 90 percent in the case of the basic 
stations of the CBS and NBC networks. 

There is little prospect that a new national network can gain entry 
and approach the size of ie existing networks until there are substan- 
tially more comparable station fac ‘ilities than now exist in the top 50 
or 100 markets of the United States. In markets with few firms and 
high profit levels, the entry of new firms is essential as a means of 
assuring a more effectively competitive situation. While networking 
profits, notably those of CBS and NBC, have risen to high levels in 
recent years, there are major obs tacles to the entry of new firms. 
These barriers arise in part from the nature of the network-station 
affiliation arrangements and the mutual benefits derived therefrom, 
from the existing structure of A. T. & T. rates for interconnecting sta- 
tions, and from certain economies of large-scale operations in network- 
ing. The principal factor, however, accounting both for the high con- 
centration in networking and for the effective barriers to the entry of 
new networks is the shortage of competitive TV station facilities in 
the VHF spectrum. These factors suggest that, absent a major tech- 
nological change in the nature of the television industry or in the form 
of telecasting, networking will continue to be characterized by a small 
number of firms enjoying substantial profits without the possibility 
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that new networks will be able to enter and compete for these profits, 
It is generally agreed that the lower the degree of concentration and 
the more numerous the firms, the greater is the possibility of effective 
competit ion. 

While there is little prospect in the near future that more effective 
competition can be obtained through additional nationwide networks, 
an additional competitive element exists in that the networks are in 
competition for national advertising business with the national spot 
system of advertising made up of national station representatives and 
independent program suppliers. Also, there is a prospect for the de- 
velopment of more limited or specialized network organizations such 
as National Telefilm Associates (NTA), Program Service, and the 
Sports Network. Although the existing degree of network concen- 
tration in the national television advertising market is high, whether 
or not the present structure of networking is compatible w ‘ith the pub- 
lic interest in an effectively competitive television system cannot be 
conclusively determined until the possibilities of greater competition 
from national spot and specialized networking systems are examined. 
The concentration analysis, however, highlights the fact that the pub- 
lic interest in a workable system of competition can be achieved in part 
by encouraging competition between network and national spot tele- 
vision. In this connection, the network practices in affiliation, rates, 
option time, compensation, and other relationships with affiliated sta- 
tions play a vital part, since they bear directly on the ability of non- 
network organizations to compete effectively with the networks. 


E. AFFILIATION 


Affiliating with a network has very significant effects upon the oper- 
ation of a station. It determines in substantial measure the program 
service which the station offers to the public. It also determines in 
large measure the economic well-being of the station. Most stations 
consider network affiliation to be their most important single asset, 
next to the Commission license. The importance of network affiliation 
to station operation is such that a searching appraisal of network affili- 
ation practices has been undertaken by the Network Study Staff. 
The broad policy issue involved is whether these practices properly 
serve the public interest. 

In selecting affiliates, the general objective of the networks is to 
provide an advertiser with potential access to practically all television 
homes in the United States at a reasonable cost. To implement this 
objective, networks have developed criteria with respect to the selec- 
tion of markets and of individual stations within a market, and regu- 
lar procedures for processing aftiliation decisions. The choice of 
markets has been based essentially on economic considerations with 
respect to market size, buying power, and growth potential. Selection 
of the affiliates within a market, in cases where alternative stations 
are available, has turned on a variety of complex factors, among them 
station ownership (by newspapers, multiple-station owners. radio 
affiliates of the network), the physical facilities of the stations, and 
past broadcasting experience. A major criterion in affiliation de- 
cisions is the size of a station’s unduplicated circulation. Duplicate 
coverage is considered wasteful and disadvantageous to the adver- 
tiser, and networks seek to maximize the extent of unduplicated co 
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erage. Many affiliation decisions have turned on the circulation fac- 
tor. However, the criterion of unduplicated circulation is not applied 
uniformly; in a number of affiliation decisions offsetting considera- 
tions may be involved. Moreover, a station’s circulation i is far from 
being a ‘simple or readily determined measure, and the networks 
exercise considerable latitude and business judgment in applying this 
criterion. 

One of the criticisms directed against networks is that they have 
discriminated against UHF stations, thus impeding the development 
of the UHF service and the possibility of achieving a nationwide, com- 
petitive television system. In the face of widespread ownership of 
sets equipped to receive VHF signals only, UHF stations have needed 
substantial network programing as an incentive to the public to 
invest in UHF equipment. However, until UHF stations could 
deliver circulation, they were unable to compete effectively with VHF 
stations for advertiser acceptance or network service. Within the 
context of a competitive market system, the networks preferred VHF 
stations, with larger circulation, to UHF stations as the most economi- 

cal way of reaching a large : audience at a low unit cost. Many UHF 
stations were unable to obtain network affiliation or, if affiliated, to 
obtain sufficient network commercial orders from advertisers. This 
has been an important factor in the limited development of the UHF 
service. The VHF band was the first to be utilized and television sets 
were equipped to receive signals broadcast only in this portion of the 
spectrum. A high stage of technological and economic development 
was reached in this frequency band before allocations to television were 

made in the UHF band. The more advanced development of VHF 
has made it difficult to achieve comparable development of UHF. 
The UHF problem was aggravated by the assignment of VHF and 
UHF stations in the same markets and by the continued manufacture 
of sets equipped to receive VHF only. Given this situation, the busi- 
ness interests of national advertisers, and hence of the networks, 
dictated primary reliance on VHF facilities. 

Another criticism of networks has been their alleged unwillingness 
to affiliate with stations in small markets. As in the case of UHF, 
a conflict exists between the public interest in maximizing the number 
of communities with local television outlets and the economic interest 
of network advertisers. Network advertisers are most concerned with 
access to the top 75 markets; their interest in markets below this level 
decreases proportionately to market rank. As a result, it may be 
unprofitable for networks to affiliate with stations in some of the 
smaller markets. Even if the small-market stations do obtain affilia- 
tion, they are ordered for, and therefore receive, only a minor propor- 
tion of the network’s commercial programs. CBS and NBC have 
established plans designed to extend affiliation to small market stations 
and to increase the opportunities for these and other affiliates to carry 
network programs. In some respects, the plans have assisted both the 
stations and the networks financially. In other respects, however, 
they illustrate the underlying economic difficulties of aiding small 
market stations and of increasing the access of affiliates to the net- 
work’s commercial program service. 

Another issue is the soundness of the network criteria governing 
affiliation with stations in communities within service range of affiliates 
located in nearby communities. Unavailability of affiliation may 
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deprive overshadowed communities of local television outlets, despite 
the fact that these cities may be of substantial size. There is some 
doubt whether the networks have followed well-defined and consistent 
affiliation criteria in these cases. There is a question whether the in- 
fluence in these affiliation decisions of discussion with existin 

affiliates in the “overshadowing” communities is consistent with the 
Commission rule requiring that network affiliation in such cases be a 
unilateral decision. In addition, there is a question whether appro- 
priate measures of overshadowing are used; whether, for example, 
consistent consideration is given to the quality of service available to 
the public, or undue attention is given to protecting the service areas 
of basic stations. 

In choosing among stations competing for affiliation, the networks, 
particularly CBS and NBC, have, as a matter of policy, strongly pre- 
ferred those television licensees who were also their radio afliliates 
in the same market. This policy has served the radio and television 
interests of the networks and of their radio affiliates. However, the 
joining of radio and television interests in the affiliation process has 
not served to promote competition among stations for network affilia- 
tion, nor among networks for affiliates. Thus, the late DuMont Tele- 
vision Network, which was not in radio networking, was at a competi- 
tive disadvantage in seeking access to television stations which were 
also long-time NBC or CBS radio affiliates. 

At least one of the networks has demonstrated, in its affiliation cri- 
teria and decisions, a preference for multiple-station owners over 
single-station owners. ‘The basis for this preference is the advantages 
that may accrue to the network from affiliation with other of the 
stations held by the multiple owner. This preference is contrary to 
the Commission’s policies of promoting local ownership and the widest 
diversification of ownership in the television medium. Also, the 
preference granted to multiple owners effectively hinders competition 
among stations for affiliation ; a licensee having a scarce facility in one 
community thereby obtains an unwarranted advantage in the com- 
petition for affiliation in another community. 

A network expects its affiliates to cooperate in clearing time for net- 
work commercial programs. This cooperation is well understood by 
the stations entering into the affiliation agreement. On some occa- 
sions, however, at least one of the networks has sought to exact a 
promise from a prospective affiliate in a market with scarce facilities 
that it would serve as a primary affiliate of that network and grant 
the bulk of its clearances to that network rather than to other net- 
works. This practice appears to contravene the intent of chain 
broadcasting rule section 3.658 (a) which prohibits any agreement or 
understanding , express or implied, preventing or hindering a station 
from accepting programs from more than one network. 

Another issue closely tied in with the general affiliation process 1s 
what the length of the term of affiliation should be. The Commission 
currently prescribes that each term shall not exceed 2 years, al- 
though no limit is placed on the number of times the contract may be 
renewed. Each of the networks has different policies with respect to 
the effective term of its contracts, both in the “standard” contracts and 
in the many exceptions that are made. Some persons in the industry 
have expressed the view that the Commission should permit a longer 
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affiliation term. At issue are two different policy approaches. On the 
one hand, a longer affiliation term is advocated, by some stations, on 
two grounds: it would provide the affiliate w ith greater security, so 
that ‘it could make the long-term capital investments nec essary for 
programing in the public interest; and it would strengthen the bar- 
gaining position of afliliates in relation to the networks. On the other 
hand, a longer contract term tends to lessen the competitive opportu- 
nities for changes in affiliation. A two-way competition among net- 
works for affiliates and among stations for network affiliation should 
stimulate networks and stations to improve their service to the public. 

Network affiliation contracts grant the affiliate a “right of first call” 
with respect to network programs offered in its community. The 
intent of this policy is to have the affiliate serve, insofar as possible, 
as the exclusive distributor of network programs in the station’s cov- 
erage area. An affiliate is, in effect, the network’s chosen instrument 
in a community. While this relationship serves the interest of both 
network and affiliate, it severely limits the access of unaffiliated sta- 
tions to network programs. In the view of the Network Study Staff, 
the “right of first call” is an essential feature of network operations, 
and elimination of it might undermine the network system and jeop- 
ardize the supply of popular and public service network programing. 
On the other hand, once a program has been rejected by the primary 
affiliate, it should be aie available to another station in the market 
if the network advertiser so desires. In these circumstances, the net- 
works have sometimes sought to discourage the advertiser from plac- 
ing his program on another station in the market. Occasionally, the 
networks have had discussions with their primary affiliates with re- 
spect to such program placement that appear to be incompatible with 
the chain broadcasting rules. Similarly, the networks attempt to pro- 
tect the territorial exclusivity of their affiliates by discouraging ad- 
vertiser placement of the same program on more than one station in 
the same general area. 


F. OPTION TIME 


The standard affiliation contracts provide that the affiliate will accept 
and broadcast all network programs offered to it during certain hours 
of the broadcast day, known as network option time. Under section 
8.658 (d) of the Commission’s chain broadcasting rules, network option 
time is restricted with respect to the number of hours that may be 
made subject to the network option, the amount of advance notice 
required before the option may be exercised, and the rights of the 
affiliate to reject network programs for specified reasons or to sub- 
stitute therefor a program of outstanding importance. Also, a net- 
work cannot exercise the option right to preempt time in which the 
station is broadcasting the programs of another network. 

The option-time arrangement has been the subject of considerable 
controversy. Film syndicators, national station representatives, and 
an independent station manager have appeared before congressional 
committees or the Network Study Staff to attack the practice as a 
per se violation of the antitrust laws or as a competitive restraint. 
The three networks and representative groups of their affiliated sta- 
tions have defended option time as essential to the functioning of the 
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existing system of network br oadcasting and as consistent with the 
station’s responsibilities to program in the public interest. 

The option-time right of the networks isa limited one. Only 3 hours 
in each of the 4 segments of the broadcast day may be optioned by a 
station to any or all networks. Legally, the station retains the power 
to reject network programs if deemed unsatisfactory, unsuitable, or 
contrary to the public interest. In practice, network programs are 
frequently rejected without any specification of the reasons involved, 
Programs straddling option and station time fall into a special cate- 
gory. Technically, problems of time-zone differences and daylight- 
saving time make it difficult to utilize the option-time hours to maxi- 
mum advantage in some markets. 

The networks very seldom invoke their option-time rights, and there 
has never been a legal contest of these rights. Option time does not 
generally play an important part in the network's efforts to obtain 
station clearances for its programing, for a variety of reasons. From 
a mechanical standpoint, option time has no apprec ‘iable effect on the 
time required to complete the clearance process. Emphasis on option 
time might complicate the network’s efforts to arrange clearances for 
its programs originating outside of option-time hours. Aso, the net- 
work is aware that stations have many affirmative reasons for desiring 
a large schedule of network programs, and in this situation it has 
other and, in the aggregate, more influential bargaining powers in its 
efforts to effectuate clearance. Finally, the network-affiliate relation- 
ship is, to some extent, looked upon by both parties as a partnership 
arrangement. Mutual cooperation is required, and this necessitates 
that the option-time clause be administered flexibly. 

Despite these qualifications, most affiliated stations feel a stronger 
obligation to clear for programs originating in option time than for 
those originating in station time. Option time is more frequently 
alluded to in station responses to network requests for clearance, and 
is used by the stations as a means of safeguarding the hours specified 
as station time from further encroachment by network programing. 
Option time, therefore, has some effect on the network’s ability to 
arrange program clearances, as is confirmed by a comparison of aver- 
age program clearances during option and nonoption hours. How- 
ever, it does not appear to be the most important factor in the clear- 
ance process. Program quality and the programing of competing 
networks bring about substantial variations in the clearance record 
of individual programs, both within and outside of the option-time 
hours. 

Since the contractual provision of option time has created some 
obligation on the part or 8 affiliated stations to clear for network pro- 
grams, the station licensee is not entirely free to exercise his judg- 
ment with respect to Sacer selection. Most stations do not simply 
“plug into” the network but act with considerable discretion in accept- 
ing or rejecting network and other programs. Nevertheless, as a result 
of the option- time provision, affiliated stations accept some network 
programs that they would not otherwise c arry, or else that they would 
otherwise carry on a delayed basis. To this extent, the station li- 
censees have relinquished some of their programing responsibility to 
the networks. If this were not the case, option time would be of no 
effect in the clearance process and the networks would have no reason 
for including option-time clauses in the affiliation contract. 
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Other business groups competing with the networks or with adver- 
tisers using network television have been placed at a competitive dis- 
advantage through network option time. Producers and distributors 
of syndic: ated film programs (designed specifically for television) have 
had only very limited access to the broadcast schedules of affiliated 
stations during the most desirable viewing hours. For this and other 
reasons, these producers and distributors have tended to favor direct 
sale to the networks or to network advertisers, and the quality and 
quantity of syndicated film programing have been reduced below what 
they would otherwise be. Similarly, national station representatives 
have been handicapped in their efforts to sell program time periods 
in competition with the networks, since the most desirable periods 
are under option to the networks. National, regional, or local adver- 
tisers seeking access to television in competition with network adver- 
tisers have also been placed at a competitive disadvantage. Although 
other (and in some cases more important) factors are also involved, 
option time has acted to some extent to restrain competition in a 
manner contrary to the public interest in each of these areas. 

It is not apparent that option time is necessary or essential to net- 
work operations. Since stations clear more readily during the option- 
time hours, the arrangement is clearly a besiaiaen convenience of some 
usefulness to the networks. That it is not essential is ev idenced, among 
other things, by the fact that both CBS and NBC are now program- 
ing to a considerable extent in station-time hours. Some “erosion” 
of clearances might occur without option time, as stations made their 
programing decisions with greater freedom. On the other hand, 
there are many reasons for be lieving that program clearances would 
remain at high levels, particularly if the quality of network pro- 
graming is maintained. Relatively few programs require the simul- 
taneous live clearances for which option time is most useful. It is 
also possible that network program clearances outside of option time 
would be improved if the distinction between “network option” and 
“station time” were no longer recognized. 

Acceptance of the argument that option time is “essential” to net- 
working would nec essitate various forms of direct network regula- 
tion—however undesirable some of them might appear—to make cer- 
tain that the quasi-monopoly power conferred on the networks was 
exercised in the public interest. 

An antitrust analysis of option time on the basis of court decisions 
reached subsequent to the promulgation of the chain broadcasting 
rules indicates at least a reasonable possibility that it would be found 
to be a per se v iolation of section 1 of the Sherman Act on anology 
to the motion picture “block-booking” practice condemned in the 
Paramount case. Substantial support for each of the elements of the 
“block-booking” formula can be demonstrated. While there is clearly 
a large area of mutuality of interest in network-affiliate program trans- 
actions, there is also an area of conflict. At least a limited number 
of network programs are apparently forced upon some stations. This 
situation might prove sufficient to satisfy the elements of the “block- 
booking” doctrine. 

For the reasons given above, the Network Study Staff has con- 
cluded that the option-time arrangements have operated in television 
in a manner contrary to the public interest. 
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G. RATES 


One of the most significant functions of networks under the affili- 
ation contract is that of establishing the time rate of each affiliate for 
sales to network advertisers. The “network setting of rates raises a 
number of important policy issues, the first at which i is whether it is 
appropriate or necessary for the networks to exercise this function, 
The Network Study Staff concludes that oe determination of 
the level of network rates appears to be necessary for several reasons; 
To handle overlapping circulation between affiliated stations so that 
the advertiser does not pay twice for the same circulation; to provide 
a uniform method for estimating circulation in order to avoid arbi- 
trary rates on the part of individual stations which might prejudice 
the interests of other affiliates; and to translate circulation data into 
a rate structure that is competitive with other networks and other ad- 
vertising mediums. At the same time, the financial stake of the net- 
work in “obtaining the highest possible level of network rates provides 
some assurance that it will set rates in a manner compatible with the 
general interests of the affiliates as a whole. 

Another issue considered is whether the networks act arbitrarily 
with respect to individual stations or otherwise against the public 
interest in their determination of the network time rates of affiliated 
stations. The available evidence indicates that networks have at- 
tempted to establish objective bases for measuring circulation and 
translating circulation data into rates through the use of a rate for- 
mula. In addition, the networks have taken into account various 
other qualitative factors in setting rates, and these factors have in- 
fluenced both the timing and magnitude of particular rate changes. 
Some of these factors, such as the competitive situation with respect 
to other networks and advertising mediums, appear to be reasonable. 
However, the practice, extensively followed by each of the networks, 
of using rate decisions as a lever for obtaining clearances from affili- 
ates is, in the view of the Network Study Staff, contrary to the public 
interest. Moreover, it appears that the networks, on occasions, have 
used their ratemaking powers to influence affiliates with respect to 
their clearance of programs of competing networks. Such a prac- 
tice appears to be contrary to section 3.658 (a) of the Commission’s 
rules. In addition, networks do not appear to have kept their affili- 
ates adequately informed of their rate criteria and rate procedures, 
Some stations have engaged in the practice of making the acceptance 
of a network program or programs conditional on the granting of a 
network rate increase; this practice is also inc onsistent with the 
public interest. 

As a result of the chain broadcasting investigation of 1938-41, the 
Commission adopted a rule prohibiting a station from entering into 
any contract or agreement with a network that hindered it from fixing 
or altering its national spot or local rates. The broad purpose of the 
rule was to prevent the networks from taking actions that would 
influence or restrict the freedom of stations to fix independently their 
rates for competitive nonnetwork business. All of the networks have 
engaged in practices which are contrary to the broad purpose of this 
rule and to the public interest in the maintenance of free competition. 
These practices have acted to restrict the freedom of a station to fix its 
national spot rate at will and to enter into competition with the net- 
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work should it choose to do so. In the case of CBS and ABC, evi- 
dence exists that the networks have used their power to fix network 
rates in order to influence the level of the stations’ national spot 
rates in a manner which raises a question with respect to violations of 
the chain broadcasting rules, and possibly also of the antitrust laws. 
In addition, NBC and CBS have adjusted the level of national spot 
rates of their owned and operated stations in order to influence the 
national spot rates of their affiliates. 

In attempting to influence, directly or indirectly, the level of na- 
tional spot rates fixed by their affiliated stations, the networks have 
had two objectives in view: (1) To reduce competition between na- 
tional spot and the networks for the business of national advertisers; 
and (2) where a direct loss of business to national spot is not involved, 
to maintain a rate relationship that would not provide network adver- 
tisers with a basis for seeking a reduction in the level of rates set by 
the network. 

There is no specific Commission rule with respect to rate compe- 
tition among the networks, but the relevant portions of the antitrust 
laws are applicable to network activities in this area. The CBS and 
NBC networks compete freely with each other with respect to the 
establishment of network rates. The Network Study Staff has found 
no evidence of any understanding or agreement between the networks 
that would interfere with or restrain this competition. The ABC 
network competes with CBS and NBC by setting lower rates for its 
affiliated stations. ABC has sometimes engaged in the practice of 
consulting with the other networks with respect to their rate plans 
prior to taking action on the network rates of its own affiliates. The 
other networks have cooperated in providing the desired information. 
This practice among the three networks is not compatible with the 
Commission objective of preserving free competition and may have 
antitrust implications. 

H. COMPENSATION 


The revenue obtained from network time sales is shared between 
the network and its affiliates on the basis of a compensation formula 
which is specified in each affiliation contract. Typically, the station 
agrees to waive compensation for a designated number of commercial 
broadcasting hours, called “free hours.” After the free-hour w aiver, 
the station receives a specified share of the gross network time billings 
or of its card rate for network commercial broadcasts. Each network 
has one or more standard compensation formulas, to which a number 
of exceptions are made in particular cases. 

It has sometimes been alleged that the networks, by virtue of their 
bargaining position, retain an unreasonably large share of the receipts 
from network time sales. On the average, the station receives less than 
30 percent of the proceeds from the sale of its time by the network. 
However, from the network’s share must be deducted discounts to the 
advertisers, commissions to the advertising agency, and the substan- 


tial costs incurred by 4 network in leasing the interconnection facili- 
ties of the A. T. & T. In addition. the network incurs financial 
losses in its program ssccita most of which is provided to the station 


without direct charge. Network affiliated stations in the large markets 
of the country have earned substantially higher profits than the net- 
works, or than the networks and network-owned stations combined. 
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The available evidence, therefore, does not indicate that the network’s 
share of network time sales is unreasonably large. 

The differences in compensation arrangements within each network 
have resulted in some cases in substantial differences in revenues 
received by individual stations. To some extent, these differences are 
based on the relative cost, or in the relative profitably, of the station 
to the network. The networks tend to provide more favorable com- 
pensation to the larger stations,.from which they, in turn, earn a 
larger profit. However, there is no systematic relationship between 
cost and/or profitability to the network and the observed variations in 
compensation provided to particular affiliates. Other considerations 
are also involved, which relate to the bargaining strength of partiec- 
ular affiliates and to the competitive situation with respect to program 
clearances. Affiliates in important single-station markets, as well as 
large multiple owners, have succeeded in obtaining more advantageous 
terms than the standard formula. The networks have agreed to these 
terms, or in some cases initiated them, in order to protect and improve 
their program clearances at the expense of competing networks or 
other program sources. 

To some extent, preferential compensation arrangements are in- 
herent in the business framework of the industry, and all differentials 
in compensation provided to individual stations could not be elimi- 
nated without imposing a serious competitive handicap on the smaller 
networks and network-type orzanizations. On the other hand, prefer- 
ential compensation arrangements can have practical competitive dis- 
advantages, as when they are given to multiple-station owners. In 
addition, there is an objection in principle to having program clear- 
ances based on financial rewards rather than program suitability in 
the public interest. Sliding-scale or incentive types of compensation 
formulas—which, except for the free-hours arrangement, are thus 
far used by the networks only to a limited degree—are potentially 
open to serious abuse through their effect on the programing freedom 
of the station licensee. 

1. “MUST BUY” 


The CBS and NBC networks have a sales policy that requires 
network advertisers to order a specified minimum group of stations. 
These are referred to as “basic” or “basic required” stations, and the 
sales practice is commonly known as the “must buy” policy. The ABC 
network has a somewhat different arrangement, called the “minimum 
buy” requirement. The latter requirement is fixed in terms of gross 
dollar cost; that is, the network advertiser must purchase stations the 
aggregate rates of which are at least equal to the prescribed dollar 
minimum, but is not required to purchase any designated station. 

The “must buy” practice dates from the early d: ays of radio. With 
the rapid economic changes in the radio medium since the war, the 
radio networks have virtually abandoned the practice. Recently the 
“must buy” requirement of network television has been criticized as a 
violation of the antitrust laws and a restraint upon the advertiser and 
the independent station. The question has also been posed whether 
the network’s power to select the affiliates to be included in the “basic” 
group has been used in a manner consistent with the public interest. 
Whether or not the “must buy” requirement may be considered to be 
“essential” to the network operation is also a pertinent question. 
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NBC and CBS have established objective criteria for the selection 
of the particular affiliates that comprise the “basic” groups. These 
criteria, which relate primarily to the importance of the station as part 
of a national-advertising medium, are followed closely in most cases. 
A few stations have been included in the list, although not qualified 
under the principal standards. “exceptions to the requirements have 
been granted to individual advertisers, in infrequent instances. 

The lar ge majority of network advertisers order substantially more 
than the required minimum number of basic stations. A few network 
advertisers have probably been required to order a somewhat larger 
lineup of stations as a result of the “must buy” policy. However, 
these advertisers are clearly in the small minority. A greater problem 
for advertisers has been created by the requirement of NBC and CBS 
that a designated group of basic stations be purchased. In some 
cases, the basic stations have been selected by the network on grounds 
that do not reflect the relative value of the station to national adver- 
tisers. Also, not all national advertisers have sufficient distribution in 
all of the basic markets to warrant their inclusion in the network order. 
However, the large majority of network advertisers are willing to 
order the large majority of the basic stations. 

Small national advertisers may be placed at a slight additional 
handicap relative to larger ns ational advertisers as a result of the “must 
buy” and “minimum buy” requirements. Fundamentally, however, 
there are other and more important economic reasons why relatively 
few small advertisers use network television. 

The final decision regarding the inclusion of stations in the basic 
list rests with the network. There may be considerable discussion with 
individual stations concerning their inclusion in the list. Except in 
the largest markets of the United States, stations receive more orders 
as a result of their inclusion in the basic group than they would other- 
wise. Stations are, therefore, anxious to be included and retained on 
the list. This situation gives the network an additional bargaining 
advantage in its rel: itionship with affiliated stations, an advantage 
which the network may use in order to obtain better clearances for net- 
work programs. As a consequence, some affiliates are led to accept 
network programs that they might not otherwise be disposed to carry, 
or would otherwise carry only at a delayed time. 

There is no evidence that independent stations are placed at a com- 
petitive disadvantage to a significant degree as a result of the “must 
buy” policy. The prince ‘ipal reason that most independent stations 
have very little opportunity to carry network programs is that the net- 
work’s primary affiliate in the area has a right of first call with respect 
to all network programs. 

The networks have taken the position that the “must buy” practice 
is necessary in order to define the contours of a national network and 
to prevent the fragmented sale of the network on an uneconomical 
basis. Little support can be found for this position. While frag- 
mented sales that would not permit recovery of the network’s fixed 
costs would clearly be uneconomical, it is not the “must buy” policy 
which prevents such sales from taking place. The size of advertiser 
orders is determined primarily by the economics of the television 
market, and has little to do with the basic-required policy. At present, 
most network advertisers voluntarily order considerably more than 
the required lineup. If most advertisers were prepared to order only 
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much smaller lineups, the networks could not, through the “must buy” 
practice, compel them to do otherwise. Without the “must buy” re- 
quirement, networks would still be free to require that all orders be 
acceptable to the network. Presumably, only orders which repre- 
sented a reasonable national coverage would be acceptable. 

There is no direct relationship between the revenue from the basic- 
required list and the fixed costs of the network operation. The list is 
selected on the basis of criteria unrelated to these costs, and the rev- 
enues obtained are, in fact, far in excess of the overhead or fixed costs 
of networking. In general, there is no apparent need for the network 
to select the particular affiliates to be included in the required group, 
The principal reason for originally doing so—the need to recover the 
expense of costly segments of the transcontinental cable—ceased to be 
an important factor several years ago. It is possible that there is a 
somewhat greater need for the network to be able to designate re- 
quired stations in connection with multiweekly programs sold in small- 
time segments and sponsored by a considerable number of different 
advertisers. 

An antitrust analysis of the “must buy” practice creates serious 
doubt as to its legality. At least three doctrinal variations of a per 
se violation under section 1 of the Sherman Act appear applicable to 
the “must buy” practice: “tie-in” arrangements as described in 7imes- 
Picayune Publishing Co. v. U. S.; “tie-in” arrangements as described 
in United States v. Northern Pacific Railway Co.; and the “block 
booking” formula of United States v. Paramount Pictures, Inc., based 
on the finding that the grant of a broadcast license involves the 
conferral of a limited monopoly. The “must buy” practice, therefore, 
presents a substantial antitrust question. 

It cannot be said that the “must buy” practice constitutes a major 
problem, from the point of view of networks, stations, advertisers, or 
the public. Nevertheless, the practice has been found to be a restraint 
on the freedom of some advertisers. Of particular significance, it has 
given the network a bargaining power in its relationship with affil- 
iated stations that has not always been exercised in a manner consistent 
with the public interest. 


J. NETWORK REPRESENTATION OF STATIONS IN NATIONAL SPOT SALES 


NBC and CBS operate spot-sales services in radio and television. 
These spot-sales organizations represent the networks’ owned and op- 
erated stations and a small group of affiliated stations in national spot 
business. ABC does not have a spot-sales organization. In the na- 
tional spot field, its owned and operated stations are handled by inde- 
pendent national representatives. 

The propriety of network representation of stations (other than 
those owned by the network) in national spot business was not dis- 
cussed during the chain broadcasting investgation of 1938-41 and is 
not the specific subject of any Commission rule. In 1948-49, the Com- 
mission held a hearing pursuant to a complaint from the National As- 
sociation of Radio Station Representatives to the effect that network 
representation in national spot sales was contrary to the nurposes of 
the chain broadcasting rules and otherwise against the public interest. 
The Commission decided that no violation of the rules was involved, 
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but made no finding as to whether the practice was otherwise contrary 
tothe public interest or whether new rules should be adopter’. 

The broad policy issue involved is whether the public interest is 
served by having the networks engage in the representation of stations 
in the national spot field, which is in direct competition with network 
television for the business of national advertisers. In this connection, 
two issues are examined: (a) Whether the networks, by virtue of their 
strong bargaining position in relations with affiliated stations, restrain 
competition with independent national representatives for the busi- 
ness of representing affiliated stations, in a manner contrary to the 

ublic interest; and (6) whether the networks restrain competition 
for national-advertising business by their national spot activities with 
respect to rates and/or programing, in a manner contrary to the public 
interest. 

The networks do not occupy a dominant position in the national 
spot representation business. Only a small number of stations are 
represented by the networks, about half of which are network owned 
and operated stations. Because of their strong position in affiliation 
and other relations with many stations, the networks are in a position 
potentially to restrain competition by soliciting or accepting the rep- 
resentation of substantially more stations than at present. Asa matter 
of deliberate policy, first enunciated by CBS in 1948-49, the networks 
have not exercised this latent power and have never represented more 
than 15 TV stations. 

No affirmative reasons have been found for permitting networks 
to engage in national-spot representation other than for their owned 
and operated stations. The networks state that their national spot 
and network organizations are administered separately and compete 
actively with each other. There is a strong a priori case that a corpo- 
ration cannot compete effectively against itself. In practice, the spot 
sales and network units have worked together cooperatively on some 
rate matters. In the case of CBS, this cooperation embraced a cam- 
paign to equalize national-spot and network rates for the purpose and 
with the effect of restraining competition between network and na- 
tional-spot sales. In these instances, the network’s spot-sales organi- 
zation was acting in the interest of the network and contrary to the 
interest of the represented stations. There is no evidence that a simi- 
lar situation has prevailed with respect to the limited part played 
by the networks’ spot-sales organizations in station-programing 
decisions. 

K. INTERCONNECTION 


A central element in networking is the interconnection of stations, 
which permits simultaneous broadcasting of network programs in 
communities throughout the Nation. The networks, themselves, do 
not provide the interconnection facilities, but are customers of the 
A. T. & T. system, which interconnects most network affiliates by 
coaxial cable or by microwave radio relay. The 3 television networks 
paid approximately $35 million for use of these facilities in 1956. 

The ready availability of program transmission facilities at rea- 
sonable rates is essential to the growth of networking and to the 
development of a competitive television industry. Stations in smaller 
communities and less populous areas must somehow economize on 
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interconnection costs if they are to obtain network affiliation and net- 
work programing on a remunerative basis. A number of stations 
have objected both to the rate level and to the rate structure of the 
A. T. & T. In connection with the latter, it is alleged that the rate 
for occasional use is unduly high, thus hampering stations in obtain- 
ing network business and developing local live, remote programing, 
Moreover, smaller networks and other organizations with limited 
program offerings appear to require a rate structure more closely 
tailored to the realities of their initial programing schedules, as well 
as equitable access to the interexchange facilities. 

The reasonableness of the rate level and the rate structure of the 
A. T. & T. for interconnection facilities are before the Commission 
in docket No. 8963. As another solution, at least in part, for the need 
of smaller stations to economize on line costs, it is proposed in docket 
No. 11164 that stations be permitted to construct and operate private 
relay facilities, despite the availability of A. T. & T. facilities. 

Since these matters are now before the Commission, the Network 
Study Staff has not attempted an appraisal of the conflicting views 
of the broadcasters and the telephone company with respect to the 
issues either of rates or of private relay facilities. The Study Staff 
is of the view, however, that the issues involved have substantial 
implications for network entry the opportunities of stations in small 
markets to receive network programing. Hence, they merit Commis- 
sion resolution at an early date. 


L. MULTIPLE OWNERSHIP 


One of the principal problems confronting the Commission is that 
of determining the number of television stations which any one interest 
should be permitted to own. 

A number of Commission doctrines point to a policy of limiting the 
extent of station ownership by any party. One such doctrine is that 
broadcasting stations should be locally owned. The Commission has 
sought to achieve for stations the character of local institutions having 
a grassroots interest in the service and program needs of the com- 
munity. A second Commission doctrine limiting multiple ownership 
is that ownership of stations should be diversified in order that the 
variety of opinion, program, and service viewpoints may be maximized. 
Closely related to the diversification doctrine is a third Commission 
doctrine designed to prevent monopoly or concentration of economic 
power contrary to the public interest. 

Carried to their logical conclusion, these doctrines would result in a 
one-to-a-customer limit on station ownership. However, the Com- 
mission has balanced these doctrines with that of favoring an appli- 
cant having a sound record of past performance, and with other com- 
peting doctrines. This equipoise of doctrines has resulted in the cur- 

rent multiple-ownership rule, under which a maximum of 7 TV sta- 
tions may be owned by 1 licensee, no more than 5 of which may be in 
the VHF band. Within this seven-station limit, the rule envisages 
consideration of applications of station owners for the acquisition of 
stations on a case-by-case basis. In practice, however, no applicant 
having less than the prescribed maximum has been denied an addi- 
tional station on multiple-ownership grounds. In part, this is due to 
the fact that in cases where a licensee seeks to purchase an additional 
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station, the Commission is precluded, under the McFarland amend- 
ment, from consider ing the qualifications of other potential purchasers 
ina comparative hearing. 

Notwithstanding the limitation imposed by the Commission, multi- 

Je ownership of television stations has grown greatly and the trend 
is toward a multiple-unit system of station broadcasting. Of the 468 
commercial stations on the air in November 1956, over 40 percent were 
held by multiple-station owners. Multiple owners tend to concentrate 
their holdings in the top markets of the country, where station owner- 
ship is the most profitable. In the top 25 markets, serving more than 
half the population of the United States, 70 percent of the stations 
are held by multiple owners. Indications are that, to the extent per- 
mitted by Commission rules, the proportion of multiple ownership in 
desirable markets will continue to rise. The image of an individual 
station owner, devoting his efforts in television to serving a single com- 
munity which he has been licensed to serve, is a myth for most large 
cities, and, hence, for a majority of the listening public of the United 
States. 

Multiple-station owners, by bargaining with networks, national spot 
representatives, and independent program suppliers for their group 
of stations as a whole, have been able to obtain more favorable terms, 
which give them a competitive advantage over single-station owners in 
the same communities. This is the principal manner in which multi- 
ple ownership has had an impact on competition in the market place. 
The competitive advantage of multiple owners may be one of the 
factors encouraging the trend toward multiple ownership and further 
concentration of control in the broadcasting industry. 

While the capabilities of particular multiple owners to perform 
broadcasting service are difficult to appraise empirically, or to com- 
pare with those of single-station owners, there is not strong evidence 
that multiple owners, per se, serve the public interest more effectively 
than single-station owners. The character, ability, resources, and 
interest in the community served may be of greater ‘significance than 
the broadecaster’s status as a multiple- or single- station owner. Any 
realistic comparison can be made only in a factual setting involving 
a comparative contest between a multiple- and a single-station owner 
for a station license in a specific market. All broadcasters were at 
some time inexperienced persons seeking entry to this field of service. 
While it is appropriate to give some weight to favorable past perform- 
ance, this should not be given such weight that multiple ownership 
is increased and other entrepreneurs desiring to make a contribution 
to broadcasting are denied entry. Permitting licensees to own 2 UHF 
stations in addition to the 5 VHF stations has not resulted in an 
encouragement of the UHF system to a significant degree. 

Networks are now subject to the same multiple-ownership rule 
which applies to nonnetwork multiple owners. The networks state 
that network ownership of stations 1s essential because of the need to 
obtain a stable source of financing to support high-risk networking 
operations. Network-owned stations are also said to be laboratories 
for program ideas and talent, and are said to serve the local commu- 
nity interest well. 

On the other hand, there may be an area of conflict of interest 
between the networking operation and the network’s ownership of 
stations which it would be in the public interest to avoid. Also, net- 
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work ownership of stations may impede the entry and growth of new 
networks and program services. In addition, since the network-owned 
station automatically becomes the network’s outlet in the market, 
acquisition of a station by a network may result in the displacement 
of an existing affiliate even though it has been properly serving the 
network and the viewing public. 

The need for income from station ownership in order to support 
the networking operation is much less apparent today, in the case of 
CBS and NBC, than it was during the developmental years of tele- 
vision. The substantial income earned by the networks on network 
time sales has more than offset the risks and losses in programing and 
made it possible to earn high profits on networking as such. Also, to 
the extent that additional capital resources may be required, conven- 
tional means of financing and the resources of the parent companies 
of the networks are available. On the other hand, the need for station 
ownership as a source of income to support networking may be 
greater, at least temporarily, in the case of ABC or new networks or 
network-type organizations seeking entry. Also, it is important that 
caution be exercised lest the ability of the networks to provide quality 
programing and to experiment with new program concepts be reduced 
below a level consistent with the public interest. 


M. RADIO 


The network study report has been concerned primarily with tele- 
vision because of the relative newness of this medium, the urgency 
of the problems associated with it, and the absence of any Commis- 
sion regulations designed especially for television. 

A cursory review of changes that have occurred in the field of AM 
radio broadcasting since 1938 reveals a very marked increase in com- 
petition. In the case of radio stations, increased competition has 
resulted both from a large increase in the number of stations and from 
the development of television. In the case of radio networks, in- 
creased competition has come from the growth of television and the 
greater independence of radio stations as a result of low-cost program 
alternatives to the networks. 

The kind of competition that has developed appears to be healthy. 
While it has reduced the power of networks, there appears to be noth- 
ing in the current situation to suggest the demise of radio networks. 
It is reasonable to believe that the ingenuity of networks will provide 
new methods for servicing station affiliates and the radio listening 
public—and at a profit to themselves. 

The Congress and the Commission have historically placed major 
dependence upon competition as a regulator of radio broadcasting in 
the public interest. In the case of radio, it has been possible to pro- 
vide a plentiful supply of frequencies for local use. These have been 
available to qualified entrepreneurs willing to compete with others 
for audience and advertiser favor. Results of the past several years 
would indicate that rules established by the Commission have helped 
to provide an environment which has been conducive to effective com- 
petition. It should be recognized, however, that the Network Study 
Staff has not undertaken an exhaustive study of the current status 
of radio and all of its components. There are important problems 
in the radio field that require detailed study by the Commission. 
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N. APPLICATION OF COMMISSION RULES AND REGULATIONS TO NETWORK 
ORGANIZATIONS 


The chain broadcasting rules apply directly to stations and indi- 
rectly to networks. However, they are intended, for the most part, 
to achieve for stations freedom from undue network influence in desig- 
nated respects, so that the stations may exercise their duty to broad- 
cast in the public interest. An issue has arisen as to whether the Com- 
mission’s public interest objectives can be achieved by applying its 
rules to stations or whether they can only be achieved by applying 
them directly to networks. 

Various Commission policies are infringed in some degree by the 
network structure and practices. For example, the responsibility of 
stations to broadcast in the public interest is affected by network prac- 
tices which contribute to the very high percentage of station time occu- 
ied by network programing, partic ularly during prime viewing 
fours when the audience is greatest. The congressional and Com- 
mission policies of achieving “regulation through competition among 
components of the industry are affected by the strong position of the 
networks in bargaining with many affiliates, by the technical barriers 
to new network entry due to the scarcity of viable VHF outlets, and 
by the limited opportunities for competition between network and 
nonnetwork program sources due in part to the option time and other 
network practices tending to restrict competition. While some net- 
work activities have helped to develop a nationwide television sys- 
tem—another important Commission objective—others have operated 
ina contrary direction. 

The touchstone of Commission policy is encouragement of broad- 
casting in the public interest. Just as the stations serve the local pub- 
lic interest of their communities, the networks serve a national public 
interest in broadcasting. 

The chain broadcasting rules are addressed specifically to stations. 
In some instances, they provide for the revocation of a station’s license 
if, in effect, the station permits itself to be influenced by a network in 
designated respects. The proscribed conduct is, with few exceptions, 
more likely to be initiated by a network than by a station. The rec- 
ommendations in this report for amendment to the rules or adoption 
of additional rules are likewise directed, for the most part, to conduct 
or potential conduct of networks. There are administrative and prac- 
tical difficulties in effectuating Commission policy through application 
of some of these recommended rules to stations. With respect to the 
recommended rule relative to “must buy,” there are legal difficulties, 
as well, in the absence of authority by the Commission to apply the 
rule to networks. There would be similar difficulties in connection 
with any rule which might be proposed, as the result of a subsequent 
study of programing, in connection with the national public interest 
served by networks. Moreover, effective enforcement of rules is made 
more difficult when the party to which the sanction applies, the station, 
is not the party responsible for the conduct in question, and when 
the stations may be obliged, in the interest of the affiliation relation- 
ship, to submit to the inducement of the networks. 

Decisions are more responsible when those who make them are 
answerable to those affected by the decision and to the public. The 
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networks, which are the strongest decision-making component of the 
television industry, should be answerable to the viewing public 
through Commission polici ies expressing the public interest. 

Application of Commission rules directly to networks does not affect 
the Jurisdiction of the Department of Justice in antitrust matters, 
However, it may have the practical effect of making antitrust actions 
more difficult to prosecute. This is because approval of industry 
practices through promulgation of rules by the agency charged with 
regulatory responsibility is a factor to which a court or jury is likely 
to ¢ give conscious or subconscious weight in determining whether such 
pr actice constitutes a viol: ation of the antitrust laws. However, the 
Commission not only recognizes that it is under the obligation of 
maintaining a bros ideast ing system compatible with the ant itrust laws, 
but also to promote the broader degree of competition among various 
components which assures the developme nt of the broadcasting indus- 
try in the public interest. The gain from maintaining this public 
interest level of competition outweighs the possible loss in effective- 
ness of antitrust prosecution which application of Commission regula- 
tions to networks may entail. 

Application of Commission rules to networks should be made only 
in those areas in which Commission objectives are infringed by net- 
work structure and practices. Whether effectuation of Commission 
policy requires a rule in a partic ular public interest area depends upon 
the circumstances in the industry, which undergo continual change. 
Hence, it is not possible to predict the complete range of potential 
future regulation. However, it would not appear that application of 
Commission rules to networks would involve the establishment of 
station rates, the division of compensation between networks and sta- 
tions, or rules relevant to programing which go beyond balanced pro- 
graming within the national public interest context. 

It is very doubtful that the Commission has authority to apply 
rules and regulations directly to networks. In view of this and the 
fact that the Commission has for the past 15 years disclaimed this 
authority and has regulated networks indirectly through rules ad- 
dressed to stations, the Commission rules should not be applied directly 
to networks unless and until the Congress expressly authorizes the 
Commission to do so. 

The network study staff concludes that the Commission’s rules 
and regulations relating to network-station relations should be applied 
directly to both stations and networks; those applying only to 
network conduct should be applied exclusively to networks. Because 
of the problem of overlapping jurisdiction of the Department of Jus- 
tice and the Commission relative to communications matters having 
antitrust aspects, it is suggested that the official views of the Depart- 
ment of Justice be requested. Unless the adverse effect on prosecu- 
tion of antitrust matters is greater than anticipated in this study, the 
applicable parts of the Commission’s rules should, after appropriate 
authority has been obtained from Congress, be applied directly to net- 
works. 


II. RecoMMENDATIONS 


t 


In formulating the general philosophy underlying its evaluation and 
recommendations in the various areas under study, the Network Study 
Staff has been guided by the several doctrines through which the Com- 
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mission, in the course of its administration of the Federal Commu- 
nications Act, has given substance to the “public interest, convenience, 
and necessity.” The fundamental objective of Commission policy is 
the best possible service to the public. The implementation of this 
primary objective has been sought through the policies of (1) pro- 
moting competition and preventing undue concentrations of economic 
control ; (2) diversifying ownership and control of broadcast facili- 
ties; and (3) fortifying the independence of station licensees in order 
that they may exercise a high degree of discretion in pr oviding a serv- 
ice consistent with the needs and : desires of the community reached by 
their broadcasting. In implementing these objectives, the framework 
of certain physical and operational conditions existing in the industry 
must be recognized. These are: (1) that television channels are 
limited, and that, in all probability, the present VHF structure con- 
stitutes the major portion of available broadcast facilities; (2) that 
the television industry will continue to be supported by advertising 
revenue, and (3) that the interconnected network organization will 
continue to be an essential component of the TV broadcast system. 
The task becomes one, therefore, of adjusting the primary regulatory 
policy objectives to the limits imposed by these basic conditions in 
order to attain optimum performance in the public interest. 

The Commission’s doctrines emphasize competition as the means 
through which the public interest in broadcasting can best be assured. 
The dominant theme of this report is the importance of achieving or 
maintaining the conditions necessary for effective competition in the 
television industry. To this end a number of recommendations are 
made for the removal of practices, principally on the part of networks, 
which restrain or otherwise interfere with the free play of competi- 
tive forces. The “option time” and “must buy” practices, and the use 
of network rates, including those of network-owned stations, to in- 
fluence national spot rates are examples of practices of this kind. 
Some of the propos: als of the Network Study Staff with respect to the 
prohibition of competitive restraints are designed to promote competi- 
tion among the existing networks and to increase the possibility of 
competition through the entry of new networks. Other proposals are 
designed to increase the effectiveness of competition between network- 
ing and the national spot system of telecasting. Since there are only 
three major national networks, with little prospect for a fourth in 
the near future, the principal thrust of policies aimed at providing 
more effective competition must be in this direction. 

Consistent with this basic reliance on the competitive process as 
the best means of safeguarding the public interest, the Network Study 
Staff has recommended that the Commission not become directly in- 
volved in reviewing, with the purpose of approving or disapproving 
the detailed business decisions of the networks. The staff believes that 
such day-to-day judgments must be left to the forces of the market 
place, and that the role of the Commission should be confined, to the 
extent possible, to the prohibition of practices which restrain com- 
petition or are otherwise contrary to the public interest. Thus, the 
network study staff has rejected such alternative recommendations as 
a rationing of the time of stations among the existing networks and 
other program suppliers, and Commission review of ‘individual net- 
work decisions with respect to network rates, compensation arrange- 
ments, and affiliation or disaffiliation actions. 
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It must be recognized, however, that even if all of the existing com. 
petitive restraints were removed, the bargaining positions of the 
various parties would remain disparate. Although networks and 
their affiliated stations have a large area of mutual interest or “part- 
nership,” they also have conflicting interests. In this area of conflict, 
where use of the stations’ facilities for competing nonnetwork groups 
may be involved, the major networks are likely to be in a strong bar- 
gaining position in many market situations. When disparate posi- 
tions exist, it is imperative to insure that bargaining power is not used 
in ways that are incompatible with the public interest. The prohibi- 
tion along the lines summarized below of certain restrictive practices 
that have developed as a result of disparate bargaining power, will 
serve this end. In addition, the network study staff has rec ommended 
that the salutary effect of publicity of network policies be used, in lieu 
of specific regulations prohibiting restraining practices, whenever it 
appears that publicity will achieve the objectives of the public inter- 
est. The possibility of arbitrary, discriminatory, or restrictive action 
in such areas as affiliation, disaffiliation, rates, and compensation can 
be substantially reduced if adequate publicity is given to network ac- 
tions. Through this publicity, industry practices will tend to be self- 
regulating, and bargaining power may be kept within reasonable 
bounds without further Commission action. 

Another fundamental Commission doctrine, to which the network 
study has sought to give added strength through its recommendations, 
is that the station licensee must ultimately bear the responsibility for 
programing in the public interest the facilities licensed to him by the 
Commission as a public trust. This responsibility cannot be dele- 
gated to another party, nor should it be restrained by contractual or 
other relationships which interfere with its free exercise by the station 
licensee. Specific recommendations with respect to the option time 
and “must buy” practices and to network-station relations 1n the rate 
area reflect this underlying philosophy. Also, it has been recom- 
mended that, through its policy on the renewal of station licenses, the 
Commission insure that this responsibility is exercised in a manner 
consistent with the public interest. 

A third Commission objective on which particular recommenda- 
tions of the network study staff are based is the establishment of a 

nationwide television system, providing the largest possible propor- 
tion of the population with at least one facility and as many addi- 
tional communities as possible with two or more facilities. To a 
major extent, the establishment of a nationwide television system 
along these lines depends upon allocation policies with which this 
study has not been concerned. Within the scope of the study, atten- 
tion has been focused on preserving the essential features of the net- 
working system, which has provided the best basis for extending 
quality i bra service to stations reaching a very high proportion 
of the Nation’s television homes. This consideration ‘underlies, for 
example, recommendations made with respect to the “right of first 
call” of network affiliates, to the “minimum buy” policy, and to the 
network ownership of stations within prescribed limits. In addition, 
various proposals are made concerning the access of independent sta- 
tions and of stations in smaller markets to network programs and 
Commission action on the structure of A. T. & T. rates with the 
intention of strengthening the financial and programing base of 
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some of the station outlets required for a nationwide television system. 

Another set of Commission doctrines with respect to the public in- 
terest has guided recommendations addressed to the growing problem 
of multiple ownership of stations. This includes the doctrine that 
the station, in order to fulfill its role as a local community insutution, 
should be owned by local interests with roots in the community to be 
served; the doctrine that the public interest is best served by a diver- 
sity of opinions and program sources; and the doctrine that a concen- 
tration of economic control in the hands of a small number of owner- 
ship units is inconsistent with the public interest. 

Against this background of the public interest, the following rec- 
ommendations are made with respect to Commission policies and 
procedures in the various areas embraced in this study. 


A. AFFILIATION 


1. Networks should be required by rule to file with the Commission 
a full and detailed statement of the criteria governing their affiliation 
polic: ies. 

Networks should be required by rule to file reports with the 
Commission setting forth changes in affiliation as they occur and the 
basis of each change. The networks should also be required to report 
to the Commission all requests for affiliation and the disposition of 
such requests, including the specific factors used by the networks in 
— or denying the requests. 

A rule should be drawn specifying that networks may not use 
as a basis for affiliation the fact that a licensee is a multiple owner 
of television stations. 

4. In connection with the proposed study of radio networking, par- 
ticular consideration should be given to the effects on competition of 
the practices of the networks of holding open regular television affili- 
ation until their radio affiliates have obtained competitive television 
facilities. 

The practice of one of the networks of requiring certain appli- 
cants for affiliation to promise to serve as its primary outlets, to the 
exclusion of other networks, should be referred to the Commission 
for appropriate inquiry in the light of section 3.658 (a) of the Com- 
mission’s rules. Similarly, further inquiry should be made by the 
Commission as to the policies and practices of the networks with 
respect to holding discussions with existing affiliates concerning the 
granting of affiliation to other stations. 

6. The Commission should seek comments from all interested par- 
ties with respect to a proposal that networks be required to provide 
affiliated stations in markets not ordered by the advertiser the oppor- 
tunity to carry the program with commercials deleted, upon reason- 
able payment ‘by the stations to the network and the advertiser. 

The Commission should not extend the present 2-year maximum 
affili ation term. 

8. The networks should be required by rule to report to the Com- 
mission their specific criteria for disaffiliation and should report each 
disaffiliation action and the bases thereof. 

9. Pursuant to recommendation No. 3 above, the Commission 
should require by rule that networks may not use the criterion of 
multiple ownership as a factor in disaffiliating with a station, in 
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order to affiliate with another station held by a multiple-station 
owner. 

10. The networks should be permitted to continue to grant first 
call and territorial exclusivity rights in a community to an affiliated 
Sate 

11. The Commission should require by rule that if an affiliate is 
ordered for a network commercial program, but does not provide 
clearance satisfactory to the sponsor, the network in good faith 
should undertake to place the program on another station in the 
community, if the sponsor so chooses. If a clearance suitable to the 
advertiser can be obtained, the network should not, for a reasonable 
period of time, be permitted to recapture the program in order to 
Pp nla * e the program on its regular affiliate. 

The Commission should require by rule that if an affiliate is 
nies ing a network commercial program, but the advertiser wishes to 
have the program carried also on a station in another community, the 
network should undertake to place the program on the other station. 

13. The practice of the networks of discussing with affiliated sta- 
ses the proposed placement of network programs on nonaffiliated 
stations should be examined by the Commission to determine whether 
such practice is consonant with section 3.658 (b) of the Commission’s 
rules. 

B. OPTION TIME 


14. The option time arrangement between networks and affiliated 
stations should be prohibited by Commission rule. The proscrip- 
tion of option time should not be accompanied with any proposal to 

‘ation or otherwise limit the amount of programing that a station 
licensee may accept from any source. The language of the Com- 
mission rule should be phrased so as to preclude ‘similar or more re- 
strictive arrangements which might arise if option time is abolished. 


C. RATES 


A rule should be adopted requiring the networks to publish 
ne their ratemaking procedures, including the circulation 
credited to each affiliate, the formula used for rate - purposes, and all 
changes made in the network rates of individual affiliates. 

16. The Commission should watch the development of the rate situ- 

ation closely and continuously, but assume no responsibility for re- 
viewing individual or general network rate decisions at this time. 

17. New rules should be adopted, or current rules expanded, to 
prohibit any attempt by a network organization to influence the non- 
network rates of affiliated stations and any attempt by a network to 
use the setting of network rates to influence station decisions with 
respect to program clearances. 

18. The evidence with respect to possible infractions of chain broad- 
casting rules 3.658 (a) (through the use of network rates to influence 
the station’s acceptance of programs from another network) and 
3.658 (h) (through the use of network rates to influence the national 
spot rates of affiliated stations) should be referred to the Commission 
for appropriate action. 

19. The evidence concerning possible violations of the antitrust 
laws with respect to network-national spot rate competition and inter- 
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network rate competition should be referred to the Department of 


Justice. 
D. COMPENSATION 


20. The Commission should make public the affiliation contracts 
which licensees are required to file with it, including the compensa- 
tion provisions of these contracts. 

91. The Commission should make a regular and continuous study 
of compensation arrangements between networks and their affiliated 
stations. While a potential for abuse exists, the present compensa- 
tion practices of the networks do not require the adoption of a more 
specific rule at this time. 

gE. “MUST BUY” 


92. The “must buy” requirement of the CBS and NBC networks 
should be prohibited through a Commission regulation. No objection 
should be raised to the adoption of some form of “minimum buy” 
analogous to the present ABC practice. In the course of rulemaking, 
the Commission should consider whether or not an exception would 
be desirable permitting the “must buy” practice in the case of multi- 
weekly programs sold in small-time segments to a considerable num- 
ber of different advertisers. The opinion of the Department of Jus- 
tice should be requested on this subject. 

23. The Commission should not undertake at this time to regulate 
the particular minimum requirements adopted by the networks. How- 
ever, the situation should be followed closely and continuously, so 
that the Commission will be in a position to take action promptly at 
a later date, should the “minimum buy” practice require regulation. 


F. NETWORK REPRESENTATION OF STATIONS IN NATIONAL SPOT SALES 


24. The Commission should adopt a rule prohibiting the networks 
from representing stations other than their owned and operated in 
national spot sales. A reasonable period of time, such as 2 years, 
should be allowed for the stations to transfer their representation to 
a nonnetwork organization. 


G. INTERCONNECTION 


25. The Commission should resolve at the earliest practicable date 
the issues involved in Docket No. 8963 and Docket No. 11164. 

26. The Commission should examine closely the procedures for allo- 
cating scarce A. T. and T. program transmission facilities to deter- 
mine whether they are fair and equitable and otherwise in the public 
interest. 

H. MULTIPLE OWNERSHIP 


27. In the long run, the Commission should seek through its regu- 
lation a pattern of ownership which approaches as closely as circum- 
stances permit the objective of limiting station ownership to one sta- 
tion for each licensee. 

28. With respect to the grant of original applications for station 
licenses, the Commission should promulgate a rule relative to local 
ownership and diversity of ownership which establishes presumptions 
that a local applicant will serve the community interest better than 
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an absentee licensee and that an applicant who owns no other station 
will be in a better position to serve the local community than an appli- 
cant who is alvendty licensed to serve one or more other communities, 

29. In connection with the renewal of station licenses, a similar pre- 
sumption should not be established. However, in instances where a 
multiple owner is providing only marginal service and other entre- 
preneurs are contesting for the channel at renewal time, the Commis- 
sion should give appropriate weight to the local ownership and diver- 
sity of ownership factors. 

30. With respect to the transfer of station licenses, the Commission 
should recommend to the Congress the repeal of the relevant portions 
of the McFarland amendment so that applicants other than the pro- 
posed transferee may also be considered in a comparative hearing con- 
text. If these parts of the amendment are repealed, it is further rec- 
ommended (a) that the Commission apply in such cases the presump- 
tion in favor of local ownership and diversity of ownership, mentioned 
in recommendation No. 28 above; and (}) that the Commission require 
that all proposed sales of stations to elie station owners be on a 
cash basis so that other applicants may have the opportunity to make 
a comparable offer. 

31. The Commission should require that each person acquiring a 
television station be limited in ownership to one television station until 
such station had been operated for a full license term. Thereafter the 
owner might apply for an additional station each year, subject to the 
other limits of the multiple-ownership rule, ine luding the presump- 
pre recommended herein. 

The present numerical limitation that no licensee may own more 
Po 5 VHF stations and 2 UHF stations should be retained. In 
addition, it is recommended that the multiple-ownership rules be 
amended to provide that no licensee be permitted to own more than 
3 VHF stations in the top 25 markets of the United States. To the 
limited extent that divestiture is required by this proposed rule, a rea- 
sonable period of time, such as 3 years, should be permitted for the 
sale of the stations. 

33. Networks should be treated on the same basis as other multiple- 
station owners with respect to all of the above-recommended rules. 
However, in the event that networks, having disposed of station hold- 
ings in excess of 3 in the top 25 m: arkets, should seek to acquire addi- 
tional stations in lower-ranking markets up to the permissible limits 
of 5 VHF and 2 UHF stations, the presumptions against a network 
multiple owner on local ownership and diversity grounds should, in a 
comparative hearing context, be overriding unless it can be demon- 
strated that acquisition of the station or stations is essential to the 
financial welfare of the network and that financing from conventional 
capital sources is not available. 


I. RADIO 


34. The Commission should undertake a detailed study of network 
radio and of other components of the radio industry. 


J. APPLICATION OF COMMISSION RULES DIRECTLY TO NETWORKS 


35. The Commission should recommend to Congress that it be ex- 
pressly authorized to apply the pertinent parts of its rules and regula- 
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tions directly to networks. The official views of the Department of 
Justice should be requested before such a recommendation is made. 

36. Pending any such recommendation or express grant of authority 
to app y its rules directly to networks, it is recommended that the exist- 
ing chain broadcasting rules continue to be applied to stations and 
that all changes in the rules or new rules recommended in this report 
be made applicable to all stations or to stations owned by the networks, 
as the circumstances warrant. 

37. Should express authority be granted to the Commission by the 
Congress to apply its rules directly to networks, the Commission 
should then review its chain broadcasting rules, as they may have been 
amended or expanded, with a view to making them applicable to net- 
works only, to both networks and stations, or to stations only, as the 
conduct reached by each rule indicates. 


Ill. ENrorceMEeNntT 


It is axiomatic that no rule can be effective unless it is properly 
enforced. In the past, several factors have complicated the Commis- 
sion’s task of effectively enforcing the existing chain broadcasting 
rules. One of these factors is that the sanctions applicable under the 
rules have not generally been suited to the types of infractions against 
which the rules are addressed. This problem has two aspects: some 
of the rules are directed against the injured parties rather than 
against the parties most likely to have been responsible for the infrac- 
tion of the rule; and the penalties imposed under the rules are exces- 
sive for most of the infractions involved. Another factor is that 
the Commission has been able, because of other and more pressing 
tasks, to devote only limited staff and funds to the continual observa- 
tion of industry practices necessary for effective rule enforcement. 

As has already been pointed out,' the chain broadcasting rules are 
framed in terms of station licensees, and provide that no license shall 
be issued to a station which engages in any of the proscribed prac- 
tices. The types of practices against which the rules are directed 
generally involve a contract, understanding, or agreement between a 
station and a network, and the rule could thus be directed against 
either party. In practice, however, there is little reason why a 
station should wish to engage in most of the proscribed practices, 
while there is a greater incentive for a network to do so in order 
to limit competition from other networks or from nonnetwork sources. 
In cases where a station licensee has violated a Commission rule at 
the instance or insistence of a network organization, penalization 
of the station rather than the network clearly poses a problem of 
equity which can interfere with effective rule enforcement. A rephras- 
ing of some of the existing and proposed rules to address them to 
networks as well as, or in lieu of, stations, as recommended in chapter 
14 of this report, would make it possible to apply sanctions directly 
against the moving parties in violations of Commission rules. 

Regulations directed against stations may have a considerable, if 
indirect, influence on the networks with which they are affiliated. In 
instances where a rule infraction has been initiated by a network or- 
ganization, it would presumably not require revocation of many sta- 


1 See the discussion of this point in ch. 14. 
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tion licenses for strong pressures to be brought to bear by affiliates on 
the network to discontinue the practice in question. Nevertheless, the 
Commission may understandably be reluctant to revoke the license of 
a station in such circumstances. On the other hand, if the evidence 
should indicate that the network had instigated the rule infraction, 
this would presumably reflect on the network’s qualific ations as a 
licensee of its owned and operated stations. This raises the question, 
however, whether the penalties involved are appropriate for rule in- 
fractions, by stations or networks. 

There can be no question that revocation or nonrenewal of a sta- 
tion’s license, whether the license is held by a network or by a non- 
network organization, is a drastic penalty for the Commission to 
impose. Such action clearly reflects on the character of the licensee 
and his ability to perform in the public interest. The financial pen- 
alty involved may be ql uite substantial. In most cases the licensee will 
have made a substantial investment in plant and facilities, program 
materials, etc. It is not unlikely that there would be a financial loss 
in the forced sale of the station’s facilities to the new licensee author- 
ized by the Commission to operate on the assigned freque ney. As pre- 
viously indicated, in the Don Lee case in which the Commission was 
dealing with clear-cut violations of the chain broadcasting rules by a 
radio network.2 the Commission concluded that revocation of any of 
the station licenses of the network would be too extreme a pen: ulty. 

In addition to its power to revoke, or not to renew, a station’s li- 
cense, the Commission, under authority granted to it by the 1952 
amendment to the act (sec. 312 (s)) may issue a “cease and desist” 
order in cases when the licensee has violated any provision of the act 

* any Commission rule or regulation. ‘The “cease and desist” order, 
in certain circumstances, can be a useful tool in rule enforcement. The 
effectiveness of this sanction may be limited, however, for the reason 
that the only remedy provided by the act for failure to observe a 
“cease and desist” order is the extreme penalty of license revocation. 
Also, this penalty applies to failure to observe the “cease and desist” 
order, rather than to engagement in the practices violative of the Com- 
mission’s rules, which are the subject of the order. 

It appears, therefore, that the Commission’s vital function of ef- 
fective rule enforcement would be aided if it were empowered to 
impose penalties (other than revocation of a station’s license) for 
practices which, after proper investigation by the Commission, were 
found to be infractions of the existing rules. In any case where the 
Commission is authorized, pursuant to section 312 (a) and (b) to 
revoke a license, or to revoke a permit, or to issue a cease and desist 
order, the Commission, after the hearing required by subsection 312 
(c), or waiver thereof, in lieu of revoking a license, or revoking a 
permit, or issuing a cease and desist order, or in addition to issuing 
a cease and desist order, should be authorized to order the licensee or 
permittee to forfeit to the United States a specified sum for each day 
during which the Commission finds that any offense set forth in the 
order to show cause issued pursuant to subsection 312 (c) occurred. 
Since the magnitude and importance of the rule infractions are likely 
to vary from case to case, the Commission should be permitted some 





2 See the discussion in ch. 3. 
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jatitude, within prescribed limits, in relating the amount of each for- 
feiture to the nature of the infraction and the particular circum- 
stances involved. Such a system of forfeiture would give the Com- 
mission more flexibility in applying its rules to varied and changing 
situations. 

The Network Study Staff therefore recommends that the Com- 
mission request congressional legislation that would empower it to 
adopt a system of forfeitures in the case of demonstrated infractions 
of Commission rules. This procedure for handling alleged viola- 
tion of Commission rules is preferable to considering such complaints 
in the license renewal context. 

In the past, the main thrust of Commission activity in the broad- 
casting area has necessarily been in the assignment of frequencies for 
the development of radio and television broadcasting and in licensing 
of stations to operate on the assigned frequencies. ‘These were clearly 
the most urgent of the Commission’s tasks and, with the limitations 
of budget and staff, required a heavy concentration of Commission 
personnel. Now that the Commission has succeeded in getting a sub- 
stantial number of television stations on the air, and has issued licenses 
for virtually all commercial assignments in the VHF portion of the 
spectrum, it is possible for the Commission to devote more of its re- 
sources to some of the other problems before it. With respect to a 
number of practices which it has examined, the Network Study Staff 
has discovered apparent violations of existing Commission rules. The 
mutuality of interest between stations and networks in many areas, 
and the overriding importance to stations of affiliation with a network, 
make it unlikely that stations will inform the Commission in cases 
where the network has been seeking to influence station behavior in 
ways that may be contrary to the Commission’s rules. For these 
reasons, the Network Study Staff concludes that continued and close 
surveillance by the Commission of such practices is essential, including 
field investigations where appropriate, in connection with alleged 
violations. 

Television is a dynamic industry, and its structure and practices 
will undoubtedly undergo numerous changes with the passage of time. 
The Network Study Staff therefore recommends that the Commis- 
sion take such administrative steps as it considers necessary in order 
to insure an adequate staff organization both for the effective enforce- 
ment of the existing and proposed rules and for a continued reexami- 
nation of the rules in the light of their impact on the industry and 
of other developments. Only in this way can the Commission insure 
a broadcasting system that is serving the public interest through ef- 
fective competition. 

IV. Conciusion 


The Report on Network Broadcasting recognizes the great contri- 
bution of the networks to television. It was the nationwide, inter- 
connected network system of broadcasting, providing free program 
service through national advertiser support, which made possible the 
phenomenal growth of television. In this way, national program serv- 
ice was brought to virtually all our people in a brief span of years. 
Through this system, public service programing as well as popular en- 
tertainment is provided and simultaneous broadcast to a nationwide 
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audience of events of national interest is made possible. The network 
system also provides a vital means of linking together our people in 
the event of national emergency. In these and other respects, network 
activities are consistent with, or help to promote the public interest 
and to effectuate Commission policy. 

On the other hand, there are respects in which the networks’ con- 
centration of control, and the practices in which they engage, have 
been found incompatible with the public interest. An important 
Commission policy impinged upon by network structure and practices 
is that of making the station licensee responsible for broadcasting in 
the public interest. As has been seen, stations are highly dependent 
on the network program service, and the network affiliate carries 
large schedule of network programs. The networks, through their 
use of the contractual right of option time, and through other prac- 
tices, have persuaded affiliated stations to accept a larger schedule of 
network programs than they would otherwise be disposed to carry, 
In this way, network practices have, to some extent, restricted the 
programing responsibility of the station licensee and limited the li- 
censee’s opportunities to program according to the specific needs of 
his local community. They have also curtailed the availability of al- 
ternative program sources to the station and thus to the public which 
1t serves. 

Another statutory and Commission policy directly affected by net- 
working is that of preserving effective competition in broadcasting. 
Networks have a high concentration of control over important facets 
of the telecasting industry. The principal factors accounting for the 
high concentration of control by networks are the shortage of com- 
petitive station facilities in the VHF spectrum and the economic ad- 
vantages to networks and stations inherent in the affiliation relation- 
ship. Despite the very high network profits of CBS and NBC, there 
is little prospect for the immediate entry of a fourth network. While 
the three existing networks compete among themselves in many areas, 
the small number of networks and the formidable barriers to new net- 
work entry are limitations on the effectiveness of competition at the 
network level. The encouragement of greater competition between 
networks and national spot telecasting, therefore, holds out the prin- 
cipal hope of providing more effective competition in the public in- 
terest. However, a number of network practices have served to re- 
strain competition between network and national spot advertising and 
to place the station representatives, program suppliers, and advertisers 
using national spot at a competitive disadvantage. These practices, 
in combination, have restrained competition between networking and 
the national spot system to a significant degree. 

A third policy of the Commission is that of providing a nationwide 
television system, with one or more broadcast services available to 
as high a proportion as possible of the people of the United States. 
The network system has done much to foster the realization of this ob- 
jective. But some practices of the networks designed to protect the 
area of their primary affiliates, especially in the larger and more profit- 
able markets, have impeded rather than assisted this Commission 
policy. 

This report accepts the network system as a necessary and highly 
desirable component of the American broadcasting system. The ree- 
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ommendations which have been made are designed to provide effective 
competition in television by removing those competitive restraints 
which impinge upon Commission policy relating to the public interest 
in broadcasting. It is the opinion and hope of the Network Study 
Staff that the present system of broadcasting, in which the networks 
play so large a role, will be rendered more ‘competitive by adoption 

of these recommendations, and thus will better serve the interest of 
the public at large. 

It should be recognized, however, that the high concentration of 
control exercised by “networks, the barriers to new network entry, the 
strong bargaining position of the networks in their relations with sta- 
tions In many m: arkets, and the limited opportunities for nonnetwork 
groups to compete, present in combination a serious problem for the 
realization of the objectives of the Commission. Should measures 
recommended in this report, together with technological change in 
the industry within the next few years, not achieve effective competi- 
tion in the broadcasting system, it may be necessary to consider basic 
structural changes in the system. The changes which might have to 
be considered under these circumstances include such alternatives as: 
A national television service available to any subscribing stations, as 

national news sources now make their services available to all news- 
papers ; rationing of station time among 080 suppliers and adver- 
tisers; Commission regulation of rates; recapture of monopoly profits 
in the use of valuable frequency pe allocated to the large com- 
mercially desirable markets; and recapture of the value of the fre- 
quency itself upon the sale of scarce station facilities. 

In lieu of considering such basic structural changes, the Network 
Study Staff has followed the policy of working within the framework 
of the existing network system and recommending the minimum 
changes necessary to remove competitive restraints and to effectuate 
Commission policy relative to licensee responsibility, diversity of own- 
ership and control, and broadcasting in the public interest. Thus, it 
has been recommended that the self-regulating value of publicity as to 
affiliation practices, rates, and compensation be relied upon to the 
extent possible. Where this is not feasible, it has been recommended 
that the restraints on station freedom and the competitive opportuni- 
ties for nonnetwork groups, resulting from option time, “must by”, 
the use of affiliation and rate decisions to influence station behavior 
and other practices, be prohibited or further limited. The recom- 
mendations are designed to improve upon the existing structure rather 
than to provide a substitute for it. 

Through these recommended changes, stations will have additional 
freedom in programing to meet the needs of their local communities : 
there will be somewhat greater opportunity for access to the valuable 
television medium of nonnetwork groups, such as independent pro- 
gram producers and national station representatives, thus providing 
a wider range of program choices: some greater access of local and 
regional advertisers to television will be provided ; multiple ownership 
will be reduced and more entrepreneurs will be brought into broad- 
casting, thus increasing opinion sources and the opportunities for local 
community service ; and the networks will be subject directly to the 
Commission’s rules so that any restraining conduct in matters affecting 
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the public interest may be more effectively prevented. Adoption of 
the recommendations should result in a greater degree of competition 
in broadcasting, programing which is more responsive to community 
needs, and a more nearly nationwide service. The viewing public 
would have available a wider variety of television service ¢ and a more 
varied program fare. 

In the opinion of the Network Study Staff, these recommendations, 
if adopted, will bring about import int and substantial improvements 
in television broadcasting service to the people. 
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APPENDIX 


Exnuisit 1 
FCC 55-810 
FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
Delegation Order No. 10 
In RE DELEGATION OrpDER FoR COMMITTEE OF COMMISSIONERS 
ORDER 


At a session of the Federal Communications Commission held at 
its offices in Washington, D. C., on the 20th day of July 1955, 

It appearing, that it is necessary to the proper functioning of the 
Commission and the prompt and orderly conduct of its business to 
refer to a committee of Commissioners the work, business and func- 
tions of the Commission in connection with the study of radio and 
television network broadcasting provided for by Public Law 112, 84th 
Congress, Ist session; 

It is ordered, pursuant to the provisions of section 5 (d) of the Com- 
munications Act of 1934, as amended, and section 0.201 of the Com- 
mission’s rules and regulations that there be designated a committee 
of four Commissioners, composed of Chairman George C. McCon- 
naughey and Commissioners Rosel H. Hyde, Robert T. Bartley, and 
John C. Doerfer; that there be referred to this Committee the con- 
duct of the study of radio and television network broadcasting pro- 
vided for as aforesaid ; and 

It is further ordered, that the Committee so designated shall be and 
hereby is instructed to institute and carry on a study of radio and 
television network broadcasting, with the same powers and jurisdic- 
tion conferred by law upon the Commission, all as provided for in 
the Communications Act of 1934, as amended. 


FEDERAL COMMUNICATIONS COMMISSION. 
Mary JANE Morris, Secretary. 


Released: July 22, 1955. 
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Exurisit 2 (a) 
FCC 55M-978 
Brerore THE FeperAL ComMMUNICATIONS COMMISSION 
Washington 25, D. C. 
Network Study Committee Order No. 1 


In THE Marrer or Strupy or Rapio AND TELEVISION NETWORK Broap- 
CASTING Pursuant To DeLecaTion Orpver No. 10 Datep Juty 20, 
1955 


Whereas, by Delegation Order No. 10 dated the 20th day of July 
1955, the Commission, pursuant to section 5 (d) of the Communica- 
tions Act of 1934, as amended, and section 0.201 of the Commission’s 
rules and regulations, designated this Committee composed of George 
C. McConnaughey, ( ‘hairman, and Commissioners Rosel H. Hyde, 
Robert T. Bartley, and John C. Doerfer, and ordered that this Com- 
mittee institute and carry on the study of radio and television net- 
work broadcasting provided for by Public Law 112, 84th Congress, 
Ist session, with the same powers and jurisdiction conferred by law 
upon the Commission; and 

Whereas orders of this Committee issued in respect to the matters 
assigned or referred to this Committee by said delegation order shall 
have the same force and effect. and may be made evidenced and en- 
ress in the same manner as if made by the Commission (47 U. S. 
C. A., sec. 155 (d); sec. 0.201 FCC Rules and Regulations) ; and 

Whereas the Commission pursuant to section 403 of the Commu- 
nications Act of 1934, as amended (47 U.S. C. A., sec 403), has full 
authority and power, at any time, to institute an inquiry to obtain 
information necessary to the discharge of its proper functions and 
duties; and 

Whereas, under the provisions of the Communications Act of 1934, 
as amended, this Commission is empowered and directed to grant con- 
struction permits and station licenses, or modifications or renewals 
thereof, for broadcast stations only after it has made a determina- 
tion that the public interest, convenience, or necessity would be served 
thereby; and 

Whereas the Commission is empowered to perform any and all acts, 
make such rules and regulations, and issue orders not inconsistent 
with the act, as may be necessary in the execution of its functions 
(47 U. S. C. A. 154 (1) and 47 U. S. C. A. 303 (f)), and to make 
such special regulations applicable to radio stations engaged in chain 
broade: sting as the public interest, convenience, or necessity requires 
(47 U.S. C. A., see. 303 (1)) : and 

Whereas the Commission is required to make specific recommenda- 
tions to Congress as to additional legisl: ition which the Commis- 
sion deems necessary or desirable (47 U.S. C. A. 154 (k)); and 

Whereas the Commission has been requested by Congress to com- 
ment on proposed legislation affecting networks; and 

Whereas the Network Study Committee has determined that, in 
order to institute and carry on the study of radio and television net- 
work broadcasting directed by the Commission, as aforesaid, and to 
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report to the Commission the relevant facts necessary to enable the 
Commission properly to perform its functions and duties under the 
Communications Act of 1934, as amended, as above set forth, it is 
essential that inquiry be instituted pursuant to said section 403 of 
the Communications Act of 1934, as amended, by the Committee, to 
obtain certain data and other information from various persons and 
sources regarding radio and television network broadcasting. Now, 
therefore, it is 

Ordered, This 21st day of November 1955, that inquiry be made by 
the Network Study Committee to obtain data and other information 
relevant to the study ordered by the Commission, as aforesaid, re- 
garding the following matters and such other matters relating to 
radio and television network broadcasting as the Committee may, 
from time to time, direct— 

(a) What has been and will continue to be the effect on radio 
and television broadcasting of the following: 

(i) Ownership and operation of both radio and television 
networks by the same person, or persons affiliated with, con- 
trolled by or under common control with the same person ; 

(11) Ownership and operation of radio and television 
broadcasting stations by persons who, directly or indirectly, 
own or operate radio or television networks; 

(iii) The production, distribution or sale of programs or 
other materials or services (including the providing of 
talent) by various persons, both within and outside of the 
broadcast industry, for (1) radio and television network 
broadcasting, and (2) radio and television non-network 
broadcasting; 

(iv) The representation of stations in the national spot 
field by various persons; 

(v) The relationship between networks and their affiliates 
including but not limited to those having to do with (1) 
selection of affiliates, (2) exclusivity, (3) option time, (4) 
free hours, (5) division of revenue, and (6) term of con- 
tract; 

(vi) The contracting for or lease of line facilities used in 
the operation of networks by persons who, directly or indi- 
rectly, own and operate networks; 

(vii) Related interests, other than network broadcasting, 
of persons who, directly or indirectly, own or operate net- 
works; 

(viii) The ownership of more than one radio or television 
broadcast license by any one person. 

(6) Under present conditions in the radio and television broad- 
casting industry, what is the opportunity for and the economic 
feasibility of the development of a multiple-network structure in 
terms of (1) the number of broadcast outlets available, (2) na- 
tional advertising potential, (3) costs of network establishment 
and operation, and (4) other relevant factors? 

(ce) Under present conditions in the radio and television broad- 
casting industry, what is the opportunity for and economic feasi- 
bility of effective competition in the national advertising field 
between networks and nonnetwork organizations in terms of (1) 
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the number and type of broadcast outlets available, (2) national] 
advertising potential, (3) needs of the advertiser, and (4) other 
relevant factors? 
FreprraL CoMMUNICATIONS CoMMIssION, 
NEtTWorK Strupy COMMITTEE, 
Mary JANE Morris, Secretary. 
Adopted : November 21, 1955. 
Released : No vember 22, 1955. 





Exuteit 2 (b) 
FCC 55M-977 
Pusuic Norice 


FreperaAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., November 22, 1955. 


STATEMENT BY NETWORK STUDY COMMITTEE OF PURPOSES AND OBJECTIVES 
OF THE NETWORK STUDY 


In order to perform its functions and duties in the field of radio 
and television network broadcasting, the Commission has recognized 
a need for information in this field. 

The Commission is frequently requested by appropriate committees 
of the Congress to comment upon proposed legislation relative to the 
networks 

In 1943, the Commission promulgated its chain broadcasting rules 
following a rulemaking proceeding begun in 1938. The essential 
prince siples adopted in those rules are still in force. However, in the 
interim, radio network broadcasting has undergone substantial ‘change 
and television network broadcasting has developed. Moreover, the 
Communications Act was enacted prior to the advent of television, 
and no amendment to meet problems raised by the growth of this 
great new industry has been edopted. The chain broadcasting rules 
applicable to radio were, upon the advent of television, carried over 
to the television field with little change. No detailed study has ever 
been made to determine whether radio and television networks are suf- 
ficiently similar to justify the application of the same regulatory poli- 
cies to both media. Nor has such a study been made to determine 
whether and to what extent chain broadcasting rules have been ren- 
dered obsolete by developments in radio network broadcasting in the 
past 15 years. 

The Congress has authorized a study of radio and television net- 
work broadcasting to provide the Commission with the information 
necessary to the performance of its duties. Accordingly, the network 
study committee has initiated an appraisal of the entire network 
broadcasting industry, both radio and television. A firm factual basis 
is necessary for a determination as to whether the Commission’s rules, 
in the light of current conditions, are achieving the objectives of the 
act and of the Commission’s polic ‘les under the act. This appraisal is 
also necessary to enable the Commission to comment on any proposed 
legislation in the network field. 
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Existing regulatory concepts can be evaluated only after a thor- 
ough study of the broadcast industry. Such a study should neces- 
sarily encompass a thorough, well-documented, factual analysis of 
network broadcasting, and “its effect on the broadcast industry and 
the public which the industry serves. To study the networks one 
must consider not only the networks themselves, but also the inter- 
relations between the networks and their owned stations, affiliated 
stations, advertising agencies, talent agencies, national spot repre- 
sentatives, producers and distributors of film for television and radio 
purposes, and the effects of network operations on independent radio 
and television stations. Only in the context of these relations of the 
networks with other components of the industry and the public can 
the adequacy and wisdom of current regulatory policies be appraised. 

The nature of an objective study of network broadcasting requires 
that the full scope of the study not be delineated until substantial 
exploratory work has been done. On the basis of its work to date, 
however, it is possible for the Committee to set forth in broad terms 
several areas within which the study will proceed. As the study goes 
forward other necessary areas of inquiry will be added. 

Basically, the network study will concern itself with the broad 
question whether the present structure, composition and operation of 
radio and television networks and their relationships with their affil- 
iates and other components of the industry, tend to foster or impede 
the maintenance and growth of a nationwide competitive radio and 
television broadcasting industry. In determining this overall ques- 
tion, it will be necessary first to obtain the detailed facts required for 
the solution of the following subsidiary problems. 

(a) What has been and will continue to be the effect on radio 
and television broadcasting of the following : 

(1) Ownership and ope ‘ration of both radio and television 
networks by the same person, or persons afliliated with, con- 
trolled by, or under common control with the same person ; 

(ii) Ownership and operation of radio and television 
broadcasting stations by persons who, directly or indirectly, 
own or operate radio or television networks; 

(iii) The production, distribution, or sale of programs or 
other materials or services (including the providing of tal- 
ent) by various persons, both within and outside of the 
broadeasting industry, for (1) radio and television network 
broadeasting, and (2) radio and television non-network 
broadcasting ; 

(iv) The representation of stations in the national spot 
field by various persons; 

(v) The relationships between networks and their affili- 
ates including but not limited to those having to do with (1) 
selection of affiliates, (2) exclusivity, (3) option time, (4) 
free hours, (5) division of revenue, and (6) term of con- 
tract. 

(vi) The contracting for or lease of line facilities used 
in the operation of networks by persons who, directly or 
indirectly, own and operate networks; 

(vii) Related interests, other than network broadcasting, 
of persons who, directly or indirectly, own or operate net- 
works; 
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(viii) The ownership of more than 1 radio or television 
Alita license by any 1 person. 

(6) Under present conditions in the radio and television broad- 
casting industry, what is the opportunity for and economic feasi- 
bility of the dev elopment of a multiple-network structure in terms 
of (1) the number of broadcast outlets available, (2) national 
advertising potential, (3) costs of network establishment and 
om and (4) other relevant factors. 

(c) Under ee conditions in the radio and television broad- 
casting industry, what is the opportunity for and economic feasi- 
bility ‘of effective competition in the national advertising field 
between networks and nonnetwork organizations in terms of (1) 
the number and type of broadcast outlets available, (2) national 
advertising potential, (3) needs of the advertiser, and (4) other 
relevant factors. 

The committee has today issued order No. 1 directing the special 


staff to proceed with the study, in sl nda with the foregoing 
statement. 


Adopted : November 21, 1955. 


Exuisit 3 
Network Questionnaire No. 1 
CoNTRACTUAL ARRANGEMENTS WitH AFFILIATED TELEVISION STATIONS 


Please show on map the coverage area of each television network 
affiliate as of a current date. The coverage area of each station is 
to be shown as recognized by networks for sales to advertisers. Please 
show call letters of each affiliate on map. 

1. Identification of station: 

(a) Call letters. 

+) Channel number. 

c) Location (city and State). 
2. Nature of affiliation : 

(a) Basic, basic optional, supplementary, or other. 

(5) Primary, secondary, per program, or other. 

(ey Specify if noninterconnected. 

(2) CBS—Specify whether in extended market plan 

group 
NBC—Specify whether in program extension plan 
group. 
3. May D of affiliation: 

(a) Date when station first affiliated. Specify whether 

any interruptions in affiliation. 
4. Selected contractual provisions: 

(a) Does the station have the right of first refusal of net- 
work commercial and sustaining programs? If not, indicate 
nature of arrangement with station in program distribution. 

(6) Is station required to pay network for live sustaining 
programs? For film recorded sustaining programs? Specify 

rate of payment, if any. 
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(c) Does contract provide for option time by station? 
Specify hours. 

(d) Does network reserve the right to fix station rate for 
network sales, including the right to raise or lower the rate 4 

(e) If station ace epts netw work programs in nonoption 
hours, specify the provisions with respect to the right of the 
network to cancel the program; the corresponding right of 
the station. 

(f) Specify the number of required free hours per month 
(i. e., hours broadcast by station for which no compensation 
payable by network), if any. 

(g) Does contract prov ide for payment by station to net- 
work, if station carries less than a specified number of hours 
of commercial network programs? If so, indicate schedules 
of such payments. 

(h) Specify contractual provisions with respect to rate of 
compensation by network to affiliate. 

(2) Specify term of contract, and length of notice period 
required of network and of station prior to cancellation. 


Exuipir 4 
Network Questionnaire No. 2 


The following information is to be provided for each TV network 
program originated during the week of April 15-21, 1956. For sus- 
taining programs, items 1, 2 2, 5, 6, and 7 (excluding column 2) are to 
be supplied : 

1. Day and time period. 

2. Title of program. 

3. Sponsor's name.’ 
4. Sponsor’s advertising agency." 
5. Program originated live or on film. 
6. Indicate source of program— 

(a) Supplied by advertiser or advertising agency. 

(6) Supplied by network and, if so, whether (i) network 
produced or (11) ‘produced by others with identity of pro- 
ducer; (iii) produced by network in association with others 
and identify. 

Stations carrying the program. 


1 Bach individual advertiser or agency need not be supplied for programs having multiple 
sponsors on a participating basis. Supply total number of advertisers and agencies involved 
in each such program. 
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Station data for (title of ny ee" the week of Apr. 15-21, _— 





pac sidi 


| “| 
Stations Ordered by advertiser | Cleared Remarks 
(1) (2) (3) (4) 
: — zs cela inecieceedail at 





NOTE 1.—Stations may be listed in the form most convenient to each network. However, the list of 


stations shown for each program should include all stations which carried at least 1 network commercial] 
program during the week. 


NOTE 2,—Use “‘ X”’ to indicate stations ordered by advertiser. 


Note 3.—Use “‘ L”’ to denote live clearance; ‘‘ DB” for delayed broadcast. Leave blank where no clear- 
ance was obtained. 


Norte 4.—Use “‘ Remarks” column to show (a) DB date and time period in local time at station; (6) which 
stations were noninterconnected « atts ig the specified week; (c) any case where an affiliated station originates 


the network program by a film at the same time it is broadcast over the network; and (d) any other comments 
necessary to show factual situations 


Nore 5.—Where stations were not ordered by the advertise r but carried the program, indicate in each 
case whether the program was available to the station for a local sale. 


The following information is to be provided for each TV network 
program originated during the week of April 12-18, 1953. For sus- 
ts a programs, only items 1, 2, 5 and 6 are to be supplied. 

Day and time period. 
Title of program 
Sponsor’s name.’ 
Sponsor’s advertising agency.’ 
5. Program originated live or on film. 
6. Indicate source of program— 
(a) Supplied by advertiser or advertising agenc 
(b) Senne by network and, if so, whether (i) adel 
produced or (il) produc ed by others with identity of pro- 
ducer; (111) bea 2 ed by network in association with others 
and identify. 
7. Stations carrying the program. 
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Station data for (title of commercial network program) during week of 
Apr. 12-18, 1953 








Stations Cleared (based on Nielsen reports | Remarks 

NOTE 1 tior vy | he f nvenient to each network. However, the list of 
stations st nh tor n progral hould include all stations which carried at least 1 network commercial pro- 

ram during the worl 

NOTE 2.—( “LL” to denot V rance; ‘‘DB” for delayed broadeast. Leave blank where no clearance 
was obtained 

Note 3.—Use “‘Remarks” column to show (a) DB date and time period in local time at station; (6) which 
markets were nonintereonnected during the specified week; (c) any case where an affiliated station originates 
the network program by a film att time it is broadcast over the network; and (d) any other comments 
nec iry to show factual situations. 


The following information is to be provided for each TV network 
commercial program originated during the week of April 15-21, 1951. 
For sustaining programs, only items 1, 2, 5, and 6 are to be supplied. 


1 Each individual advertiser or agency need not be supplied for programs having multl- 
ple sponsors on a participating basis. Supply total number of advertisers and agencies 
involved in each such program. 
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1. Day and time period. 

2. Title of program. 

3. Sponsor’s name." 

4, Sponsor’s advertising agency. 

5. Program originated live or on film. 
6. Indicate source of program— 

(a) Supplied by advertiser or advertising agency. 

(6) Supplied by network and, if so, whether (i) network 
produced or (ii) produced by others with identity of pro- 
ducer; (i111) produced by network in association with others 
and identify. 

7. Stations carrying the program. 


Station data for (title of commercial network program) during week of 
Apr. 15-21, 1951 


Stations | Cleared (based on Nielsen reports) Remarks 


¥ Nore 1.—Stations may be listed in the form most convenient to each network. However, the list of sta- 


tions shown for each program should include all stations which carried at least 1 network commercial pro- 
gra. m durit \e the week. 

Note 2.— Use “‘L”’ to denote live clearance; ‘‘ DB” for delayed broadcast. Leave blank where no clearance 
was obtained 

Note 3.—Use “‘ Remarks” column to show (a) DB date and time period in local time at station; (6) which 
markets were noninterconnected during the specified week; (c) any case where an affiliated stati on originates 

network program | + film at t same time it broadeast ov r the network; and (d) any other com 

ments necessary to show factual situations 


Exureir 5 
FrperaL CoMMUNICATIONS Commission, Network Stupy Group 
Washington 25, D. C. 
TV Network Questionnaire No. 3 (Revised) 


1. Indicate for each television affiliate, the following information: 

(a) Call letters. 

(6) City and State. 

) Channel number. 

(d) Current station card rate. 

(e) Homes credited to each affiliate, in determination of station’s 
network rate, as of the date current network rate of station estab- 
lished. Specify the date in each case. 

(f) For the per iod January 1—March 31, 1956: 

(1) Total clock hours of traffic credited to each station for 
determining compensation. Show a single total: Convert 
the total of class C hours by multiplying by 50 percent; con- 
vert the total of class B hours by multiplying by 75 percent. 

(2) Gross network time sales of the st: ition." 
(3) Net compensation to the station.? 


1 Each individual advertiser or agency need not be supplied for programs having multi- 
ple sponsors on a participating basis. Supply total number of advertisers and agencies 
involved in each such program. 

1a Including participations. 

2Net compensation after deduction of free, waived, or converted hours; payments by 
station or debits to station for interconnection costs, for failure to cover waived or 
free hours, or for sustaining programs; payment of ASCAP, BMI, SESAC fees; and all 
other similar charges. 
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2. Supply detailed statement of criteria employed in rate determina- 
tion, including formula used. Indicate method used in allocating 
overlap of service areas as among two or more affiliates. 

3. Indicate the pricing of TV network as compared with other com- 
petitive mediums (viz, cost per thousand, etc.). 

4. Indicate the criteria employed in determining the inclusion or 
exclusion of specific markets in the “must buy” sales policy of the net- 
work (NBC and CBS only). 

5. Indicate for each sponsor on the network in 1955 the following 
information: 

(a) Name of sponsor. 

(6) Major business activity. 
(e) Net payments to network for time. 
(ad) Net payments to network for: 
(1) Production services for outside shows, or 
(2) program and production services (for shows produced by 
the network). 
(e) Use tabular form to supply data as follows: 





If network-supplied | If outside show, net 
Name of Major business Net time show, net payments payments for pro- 
sponsor activity payments for program and duction services 
production services 





Describe each type of discount offered advertisers. Indicate ratio 
of ar discounts to billings for 5 largest, 5 medium, and 5 smallest ad- 
vertisers. 


Provide following information with respect to TV network: 
(a) For each year 1950-54, total assets and total liabilities. 
(b) For 1955, a detailed balance sheet as specified on table A. 
(c) Indicate your accounting treatment of talent and program 
acquisitions. If these are capitalized, indicate for 1955 the 
amounts capitalized and the category of the balance sheet under 
which they are classified. 

8. Please supply following information with respect to talent (i.e 
performers currently under contract in each of the following three 
categories) : 

Exclusivity arrangements 


Name of talent 
(a) Complete exclusivity (service may not be rendered for 


any other person, firm, or corporation) _-_-__-_-_--~_ 
(0) Exclusive with respect to television and radio, or to tele- 
vision only (may or may not perform otherwise as 
well; may or may not do guest appearances on radio 
RM 7 ECTS nlcget lems ech esd chelate Laie 
(c) All other exclusivity arrangements_____-_.___-________ 


For each TV program supplied by network * in April 1955, supply 
information with respect to following: 


8Including following categories of programs: network produced; produced by net- 
work in association with others; produced by others. For programs ‘produced by others, 
indicate in category “prior to going on air’ price paid by network for program and 


any other expenses incurred by network prior to first showing of program on network. 





m 
le 
or 


NETWORK BROADCASTING 677 


Share of network in— 
Network broadcasting 


Expenses Revenues 





ey 00 GENE OR OP... 2.8. inn ec ccecn nn cnccncensacuncnactehennod=ncnensneequsipesantouaseleeaeateee 
To end of calendar year in which progr: am first appears- dkinecassasesanueiaiele 
Becond and succeeding calendar year___ seer sss cate aad tilieia ds Maidan iad iain. 
Other uses of program (viz, syndication, merchandising, etc.) ...............-]......---.-.-- 


10. For 2-week period, April 8-21, 1956, provide information for 
each sponsor with respect to the following (exclude sponsors of par- 
ticipating programs) : 

(a) Length of time these advertisers sponsored current 
programs in current time segments. 

(6) Length of time these advertisers sponsored current 
programs in different time segments. 

(c) Length of time these advertisers sponsored a different 
program in current time segments. 

11. Describe operation of “first refusal” rights in affiliate contracts 
with respect to— 

(a) Latitude permited affiliate to carry program on a delayed 
basis and to select alternative time period. 

(5) If affiliate unable to carry program, indicate whether net- 
work typically seeks to obtain clearance from another station in 
locality. Indicate circumstances under which network would not 
seek such clearance where such other stations are able and willing 
to carry program. 

(c) If other station in community carries network program, 
indicate circumstances under which primary affiliate may recover 
program. 

12. Provide following information with respect to each television 
station affiliated with your network since January 1, 1952, but not 
currently affiliated : 

(a) Call letters. 

(5) City and State. 

(c) Station licensee. 

td) Channel number. 

(e) Period during which affiliated. 

(f) Nature of affiliation—primary, secondary, or other 
(specify). 

(7) 1f previous affiliate had AM station in the same community, 
or serving substantially the same area, indicate whether AM 
station is affiliated with your network. 

(h) Reason for cancellaltion. 

13a. Describe your network programing policies as related to each 
of the items below; also describe any other pertinent aspect of your 
overall programing policy or practice : 

(1) Program balance. 

(2) Type of programs not available for commercial spon- 
sorship. 

3) Political broadcasts. 

‘4) Discussion of controverisal issues. 

5) Editorializing. 

) Number, duration, and placement of commercial messages. 


) 
> 
) 


-_ 
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13b. Using the 1955 FCC composite week, classify network pro- 
grams by program categories used in FCC forms. 301 and 303 (viz, 
entertainment, agricultural, educational, religious, etc.). In addition, 
you may classify the same programs using your own program 
classifications. 
TABLE A 


ASSETS 
Current assets: 
Cash and U. S. Government securities, at cost-._............. 
Accounts and notes receivable, less reserves_....-......-.._.-.- 
Films and film rights, less amortization_______.__--_-_-_-~ si 


Cn TE I a ai eth ciipan cepiaas ipaamciplbannipamsaiie dni 
Other investments, advances and receivables 
Fixed assets: 
Bette dee Se ee Aa ee 
Sullding and CQUIPMCNt..... cendhete heb eben 
Less reserve for depreciation and amortization 
I ce ce 
Deferred charges and prepaid expenses___-_.----------------.----- 
Other 


eww en wee 
—— eee wee 


LIABILITIES 

Current liabilities: 
Accounts payable and sundry accruals____-.-__---.------ ~~ 
Provisions for Federal taxes on income 


Amounts due after 1 year: 
Notes payable 
Mortgages 


ERIS ECE cc nin one enc cise ccna aces acapella 
SR | UN I a nis nen nscanpi np tsociishcmb eplipsipuscictasapegi os ecaiaacincan Sedat egmams 
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Exntpit 6 


Budget Bureeu No, 5*5601 


Approval Cxpires Dec. 31, 1956 


FEDERAL COMMUNICATIONS COMMISSION 
NETWORK STUDY 


TV STATION QUESTIONNAIRE 


Note: Unless otherwise specified, all questions apply to the TV station only. 


Call letters of station 2, Channel number 
City and state 4. Date began operation 
ABC NBC 


Network or networks with which now affiliated: BS Nore | 


6. Affiliation status with each network (for example, primary, secondary, per program, or other-- 
specify): 
ABC _ ‘ts iitianclcciceipamitc: STII tatters 

7. Market classification for network sales (for example, basic, optional, supplementary, Program 
Extension Plan, Extended Market Plan, or other). Specify for each network. 


I a aesich cinemas, aincig cin. AS meee _. NBC 
&. Specify previous network affiliation, if any. ABC [_| CBS [] NBC [_] DUMONT [| 
9. Does licensee own other TV stations? [ ] yes [_} no 
If yes, specify call letters, city, and state. 
10a. Does licensee own AM station in the same community? |_| yes __jno 
10b. Does licensee own AM stations in different communities? |_| yes no 


f yes, specify call letters of AM station(s), city and state. 


Specify network affiliation of each AM station in Questions 10 and 11. 


12. Your estimate of number of TV sets in service area. If UHF, indicate number of sets equipped 
to receive your signal. 


All time classes on rate card for programs (show hours and days of the week). 











National Local 
Class AAA = mae 
Class AA —_ 
Class A 
Class B sinless 
ClassC siiiiiantitamneiaanitaaiaiciaammainiiias 
Class D ssl aamaaiemiials 
Class E 


Class F 
Class G 
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14. 


15. 


16. 


18. 


to 
w 


-2- 


Indicate card rate for 60 minutes (one time): 







Non-Network 














Local Time Network 


20 


1 p.m.-2 p.m. Mon.-Fri 


5 p.m.-6 p.m. Mon.-Fri 


9 p.m.-10 p.m. Mon.-Fri 


11 p.m.-12 p.m. Mon.-Fri 


Card rate for 20 seconds: 


1 p.m.-2 p.m, 5 p.m.-6 p.m. 
Monday-Friday | Monday:Friday 





Approximate sign-on and sign-off times. Monday - Friday 
(Exclude test patterns) a 
Total hours per week 


If network contract(s) provides for network option time, specify option hours (in your local 
time), for each network. 


If network-affiliated, indicate whether interconnected by (1) AT&T [_] or (2) private facili- 
ties |_}, (3) or non-interconnected [ 


Name of station representativ e. 


Previous station representative(s), if any. 


Station representative(s) of owned AM stations, if any. 
Station representative(s) of other owned TV stations, if any. 
Time zone: (/){_}| Eastern (2){_jCentral (3){_ | Mountain (4)|_} Pacific 


Are you a ‘‘satellite’’ station with little or no local origination of programs? [_] yes [_]no 


If yes, indicate call letters of station(s) from which service derived. 
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26. Instructions: Provide the summary information indicated in Table 26 for the composite week 
consisting of: 


Monday, December 12, 1955; Friday, March 30, 1956; 
Tuesday, January 24, 1956; Saturday, April 21, 1956; 
Wednesday, February 15, 1956 Sunday, May 6, 1956. 


Thursday, March 1, 1956; 


Programs are to be classified in 15-minute program units. Thus, a 30-minute program 
counts as two units, and a 5-minute program as 1/3 unit. In classifying programs of more then 
15 minutes’ duration, treat each 15-minute segment separately. 

It is suggested that a large worksheet be prepared showing all of the rows and columns 
in Table 26. Programs can be recorded directly from the station’s program log by placing in 
the appropriate box of the worksheet a mark for each 15-minute unit. The marks can then be 
added up in each box, and transcribed to Table 26. For example, if a station carries three 
half-hour programs (six 15-minute program units) and one 10-minute program (2/3 of a program 
unit) of commercial programming from the CBS network during option hours between sign-on 
time and 1 p.m., this would be recorded on the worksheet as follows: 


B.1. CBS Commercial 






Sign-on to 1 P.M. 


Option tim 


6-2/3 


Preparation of a separate worksheet for each day prior to summarization for the com- 
posite week as a whole will make it easier for the station to check the accuracy of its tabule 
tion. In all cases, the information requested applies to the programs as actually carried by 
the station on the day in question. 

Definitions: The definitions of commercial and sustaining programs are the same as those 
used in FCC Form 303 (Application for Renewal of Broadcast License), Section IV, page 4. 
Thus, a commercial program is any 15-minute program unit the time for which is paid for hy a 
sponsor or which is interrupted by one or more commercial (participating) announcements. Do 
not classify a program as commercial if the only announcements are spots which precede or 
follow the program or which occur during the station break. A network program should be clas- 
sified as ‘‘commercial"’ if it is commercially sponsored on the network, even though the 
particular station is not paid for carrying it, unless all commercial announcements have been 
deleted. Cooperative programs furnished by a network for local sponsorship are network 
sustainir.g programs if no local sponsorship is involved and network commercial if there is 


local sponsorship even though the commercial announcement is made by the station's local 
announcer. 


A local live or local film program is one produced by the station, originating either at 
its studio or by remote control, and presented either on a live or film basis. 

A syndicated film program is one produced especially for television, including cartoons 
and shorts. 


A feature film program is one intended originally for theater use, including cartoons and 
shorts. 

An ‘‘other’’ film program is an industrial or public service film. 

National, regional, and local advertisers should be classified on the same basis as the 
stations report in lines 9 and 10 of FCC Form 324. A non-network commercial program which 
contains participating announcements of both national or regional and local advertisers should 
be shown as ‘‘mixed.”’ 

Note: If a 15-minute program unit contains both local material and a fedture or syndicated 
film, it should be classified in the category in which the majority of the program unit falls. 











682 NETWORK BROADCASTING 


“4- 


TABLE 26. 


Number of 15-minute program units during the week 


~r 
i 
| 
- 
| 






Source of program 


and 


| 


sponsorship status 





I. Network Programs 
A. 1. ABC Commercial..... 
2. ABC Sustaining...... 
B. 1. CBS Commercial .... | 

2. CBS Sustaining,..... 


Cc. 1. NBC Commercial.... 


2. NBC Sustaining .... 





D. Total Net work Programs} 29 i vinipssntalsihieeneiiceatieaiestinlenistlelined os ee —s —t- —_——— 
ll. NomNetwork Programs 


plaeienagioenan | 
A. Sponsored and Partici- | | | | 

pating | 

1, Local live or local 
film sr Dut dyer 
a. National and re- 


| | 
gional advertisers | 30 A ge hen EN el ak ae 9d china lit Nila cis 
| | 
} | 
b. Local advertisers. | 3/ | } - 


c. Mixed advertisers* | 32 i 
| ! i 
A. 2 Syndicated film | j | | | | 
a. National and re- | | | | | | | | 
gional advertisers.| 40 , i | 
| | | | | | 


b. Local advertisers. | 4] 





c. Mixed advertisers* | 42 
3. Feature film 

a. National and re- 

gional advertisers. | 50 

b. Local advertisers. | 5] 


c. Mixed advertisers*| 52 


B. Sustaining 


1. Local live or local 
FAL M, ..0iccoccvcsesecoccece 60 


2. Syndicated film. ...... | 6] 





3. Feature film...........| 62 


| O2 


4 Other film...........000+ 63 


Ill. Total Non-Net 
BIAMS.....0ecceeee 











IV. Total Programs........ss++00+ 99 
1 —_ evessnttielnepenpeniditesiaes 


*Programs with participating announcements from both national or regional and local advertisers. 








27. 
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Instructions: For the same composite week shown in Question No. 26, provide the summary 
information indicated in Table 27. Programs are to be classified in 15-minute program units. 
It is suggested that a large worksheet or worksheets again be prepared for purposes of tabula- 
tion. Note that the columns across the top of the table are not additive, since three separate 
types of information are requested. Thus, the sum of the first five columns (on source of pro- 
grams) should be the same as the sum of the next two columns (on sponsorship status) and as 
the sum of the last four columns (on time segments in which shown). Also note that these 
totals should be the same as the figure for total programs (option time plus other) shown in 
Table 26. 


Definitions: For definitions of the types of programs used in the table, see FCC Form 303, 
Section IV, Page 1. **Talks’’ should be divided into ‘‘sports’’ and ‘‘other’’. For other defini- 
tions, see Question No. 26. 









































Table 27 
—————————————— —_____—__ — ——— — a 
| er of 15-minute program units d ek 
| Sponsorship | Time segment in 
| Source of program status | which shown 
‘ | ' 
Type of } ~ ae — a 
program | Local | | | | 
| Met live | Syndi- | Fea- | Other | Com | Sus- | Sigmon] 1P.M.| 6 P.M.|11PM. 
ont. or cated | ture | film | mer- tain- to to to to 
| local| film | film | | cial ing 1P.M.| 6P.M.| LIRM |Signoff 
film | | | | | | 
i 
+ a Rega 
i 02 | 03 04 os | Wl 12 | 2 22 23 | «24 
pt —_——_+— — ae ee em —_+—_- ——_+ 
Entertainment ...| 10 | —_ L  — 4 — 1. , 
Religious ........ {20 L ‘ Ri 1 j sal al a sil ee a ie eel See 
2 | as } | } 
Agriculture .......| 30 | =A } Socantdle ek A ai atthe uals ian 
| j | } 
Educational ..... 40| {—— = i icone ies Janey one bconanencentcenbiess 


Discussion...... 





Talks 
Dette, coccceces 





ORME. oe seve cece 





Total...... 





Mher® ..cccsrccces 





tal 








*Indicate name 


97927—58——-45 
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28. Indicate the number of snot and participating announcements during the composite week 
shown in Question No, 26, for each of the categories of announcements specified in Table 


28. For definitions see Question No. 26. Do not include non-commercial spot announcements, 
call letter announcements, or promotional announcements. 





Approximate Length 
of Announcement 





20 seconds ....00005 02 
30 seconds ......... | 03 


60 seconds ........ | 04 


TABLE 28 


National & Regional Advertisers 





Number of Spot & Participating Announcements during the week 


Local Advertisers 


1 P.M. 6 P.M 
to to 
6 P.M 11 P.M. 


11 P.M 
to 


sign-off 


29. Indicate for either the month of April 1956 or for four full weeks in April 1956 the amount of 
net revenue arising from the sale of time on a non-network hasis in each of the categories 


specified below. In calculating net revenue, deduct ail applicable discounts (cash, frequency, 


etc.) and all commissions to regularly established agencies, representatives, and brokers 
but not to staff salesmen or employees. Do not deduct hroadcast expenses. Do not include 


revenue from sale of talent, material, or services, or revenue from network time sales. If your 


records cannot provide the exact information, please estimate and indicate that data are 


estimated. 


TABLE 29. 
Net revenue from non-network time sales 
(exclude cents and round to nearest dollar) 








Sponsored programs.......ssssssseeees 









Participating announcements....... 


10 





National and re- Local 


Total 





gional advertisers | advertisers 


20 






99 


30. For the month of April 1956, rank the local advertisers on your station in the order of their 
importance as measured by net time billings. Use the classification of types of advertisers 
given in Table 30. For example, if food stores have the largest net time billings during the 
month, place a number 1 in the column entitled ‘‘rank number’’ in front of food stores. In the 
next column indicate the number of advertisers in each classification during the month of 
April. 








ur 


Rank No. 


ee 


Number of 
Advertisers 


: 
= 
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01 
02 
03 
O4 
05 
06 
07 
08 


09 





oT 


TABLE 30 


Type of Advertiser 
Travel and transportation. 
Banks, insurance, other financial institutions. 
Hotels and restaurants. 
Amusements, entertainment, sports. 
Automobile dealers (new & used car dealers, repair shops), 
Appliance and set dealers. 
Food stores. 
Department stores (including clothing stores). 


Other retail stores (hardware, jewelry, bakery, furniture, 
beauticians, florist, etc.). 


Utilities and services (gas, electric, telephone, laundries, 
real estate, gasoline stations, plumbers, opticians, etc.). 


Beer, ale, wine. 

Soft drinks. 

Food and dairy products. 
Local manufacturing. 


Other - list separately each other type of advertiser account 
ing for 5% or more of total net billings. 


31. Submit a copy of your program logs for the composite week given in Question No. 26. 


(Signature) 


(Date) 


(Title) 
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Exuisir 7 


Budget Bureau No. 52-5602 
Approval Expires December 31, 1956 


FEDERAL ComMMUNICATIONS Commission Network Srupy 
Station Representative Questionnaire 


1. List by call letters all the TV stations represented by you as of 
November 1, 1956, and show date of first contract. Indicate those 
which are included in the CBS or N BC “must buy” group or owned by 
AD. 

In your opinion does the “must buy” and “minimum buy” prac- 
i give you a competitive advantage or disadvantage in the sale of— 

(a) Spot announcements and participations. 
(2) National spot program time periods. 

Answer with respect to all represented stations whether included in 
the “must buy” or “minimum buy” groups or not, citing specific 
instances if possible. 

3. In your opinion should the “option time” rule— 

(a) Be kept intact? 
(6) Be modified? If so, in what way ? 

Specify reasons for your opinion in (a) or (3) above. 

4. Provide the following information with respect to each TV sta- 
tion formerly represented by your organization : 

(a) Date of original contract. 

(6) Date of termination 

(c) Did you or station decide to terminate contract ? 

(7) What were the reasons for termination in those instances 
where the decision was made by you ? 

5. Submit a sample copy of your TV station contract. 

A. List by call letters the TV stations that you represent which 
exclude from your “Area of representation” each of the following 
areas : 

(1) All or part of the metropolitan area in which the station is 
located. 

(2) The metropolitan area and part or all of the State in 
which the station is located. 

(3) A larger area than the State in which the station is located. 

(4) Other. Specify. 

6. B. List by call leters the TV stations that you represent in each 

of the following categories with respect to the term of contract: 
(1) A utomatic cally renewable, unless notice is given, for— 
(a) One year. 
(b) Two years. 
(c) Three years. 
(d) More than 3 years. 
(2) Automatically terminable, unless notice is given, after— 
(a) One year. 
(b) Two years. 
(c) Three years. 
(d) More than 3 years. 





in 
ic 


NETWORK BROADCASTING 687 


(3) Other arrangements. Specify. 

7. Specify and show separately the compensation arrangement or 
formula with each TV station represented by you. 

8. List by ownership the TV stations now represented by you, and 
indicate the dollar volume (net of discounts but before advertising 
agency commission) placed by your organization and the compensa- 
tion received in 1955. For any station not represented during the 
full year 1955, show the period for which these sales and compensa- 
tion figures apply. 

9. List those TV stations under common ownership which may be 
combined by the owner for the purpose of determining your rate of 
compensation. 

10. For each TV station indicated in the covering letter provide 
the information requested below: 

A. (1) For April 1955 and April 1956 show the total number 
and total dollar volume (net of discounts but before advertising 
agency commission) of spot announcements and participations 
of less than 5 minutes’ duration sold by your organization 
during— 

(a) 6 to 11 p. m., show for option and nonoption time 
separately. 

(6) All other hours, show for option and nonoption time 
separately. 

A. (2) Total number and total dollar volume (net of discounts 
but before advertising agency commission) of program periods 
5 minutes or longer sold by your organization during: 

(a) 6 to 11 p. m., show for option and nonoption time sepa- 
rately. 

(2) All other hours, show for option and nonoption time sepa- 
rately. 

B. For April 1953 and April 1954 supply total number and 
total dollar volume (net of discounts Ont before advertising 
agency commission) of— 

(1) Spot announcements and participations of less than 
5-minutes duration sold by your organization. 

(2) Program time periods of 5 minutes or longer dura- 
tion sold by your organization. 


Exurierr 8 
Budget Bureau No. 52-5603 
Approval Expires January 31, 1957 
FrpERAL COMMUNICATIONS ComMMIssION Network Srupy 
Advertising Agency Questionnaire 
_ 1. A. List each TV network advertiser which you have represented 
in the period since January 1, 1954, who has made a change in program, 


except for summer replacement during this period. Show for each 
advertiser— 
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(1) Title of original program and each replacement. 

(2) Supplier of original and each replacement program. 

1. B. Check the factor or factors which influenced the decision to 
change from one program to another. 

Change in merchandising policy. 
Introduction of new product. 
Change in type of audience desired. 
Budget limitations. 
Budget increase. 
Availability of more desirable program. 
Program not delivering sales. 
Reduced popularity of program. 
Advertiser requested change with no reason given. 
) Network initiated a change of program in the time period. 

(11) Network allocated all or part of the time period to other 
advertiser. 

(12) Other. Specify. 

If number 10, 11, or 12 is checked, give full statement of circumstances 
involved. 

2. List all TV network advertisers represented by you in the period 
since January 1, 1954, who have changed networks, while retaining the 
same program during this period. Give full statement of circum- 
stances involved. 

3. A. List all advertisers represented by your agency currently 
sponsoring a TV program purchased by you or the advertiser for spot 
placement in 10 or more markets, and show for each program— 

(1) Length of program. 

(2) Day of week desired (if specific day). 

(3) Time desired. Specify acceptable hour or hours in each 
segment. 

(a) 6tollp.m. 
(6) 1to6p.m. 
(c) All other. 

(4) Number of markets desired by the advertiser. 

(5) List of desired markets not cleared. 

3. B. List all advertisers represented by your agency currently using 
spot TV announcements and/or participation in 10 or more markets 
for campaigns of 13 weeks or longer and show for each advertiser— 

(1) Number of markets desired by the advertiser. 

(2) List of desired markets in which no spots and/or participa- 
tions are available. 

4, List all network television programs (except for summer replace- 
ments) and programs placed on a spot basis in 25 or more markets 
sponsored by advertisers represented by your agency since January 1, 
1954, and indicate for each program— 

(a) Whether agency staff produced. 

(6) Whether agency contributed to the financing of the pro- 
gram, and if so, the extent of ownership interest. 

(ce) If program was not agency staff produced, specify type or 
types of supervision exercised by the agency (in accordance with 
below list of types of supervision) whether or not such super- 
vision was provided for in the contract between the agency and 
the organization which produced the program. 


LOL LL fm fm fm fm 
CO OND Ore COD 
ee me a ne ee ee” 


~~ 
ay 
© 
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(1) Final approval on selection of writer or writers. 
(2) Final approval of story line. 
to +3 a approval on selection of script. 
Final approval on selection of personnel (including 
one of aieditetions therefor) : 
(a) Producer. 
(6) Director. 
(ce) Cast. 
(d) Guest stars. 
(e) Technical director. 
(5) Authority to suspend or terminate production for 


cause. 
5. (1) For the period from January 1, 1954, to date, specify any 
od. instances in which the network “must buy” or “minimum dollar vol- 
er ume buy” policies was a factor in a decision that: 


(a) The advertiser would not purchase the network TV time 
1n question. 


Ces (6) The advertiser purchased a greater number of markets 
than were desired. 

‘od (c) The advertiser purchased specific markets which were not 
the desired. 

m- 5. (2) Specify instances in which the “must buy” policy was waived 

and list the markets for which this waiver was obtained. 

tly 6. Indicate the total dollar volume of all advertising expenditures 
Dot placed through your agency in 1955. 


7. For the month of October 1956, supply the following informa- 
tion relative to TV advertising expenditures placed through your 
agency : 

ach (a) Total expenditure for network time. 
(6) Total expenditure for network programs. 
(c) Total expenditure for spot programs. 
(d) Total expenditure for time for spot programs. 
(e) Total expenditure for spot and participation announce- 





ments. 
Ing Exuteir 9 
cets 
_ FEDERAL COMMUNICATIONS Commission Network Stupy ComMMITTER 
_ Washington 25, D. C. 
a TV Program Questionnaire No. 1 
yi, (Non-Network Program Producers) 
INSTRUCTIONS 
oro- 
Read carefully before responding to questionnaire 
e or 
vith GENERAL INSTRUCTIONS 
yer- ; : pit wi i ‘ 
ae 1. The purpose of this questionnaire is to ascertain in some detail 


the activities of your organization in the field of program production 
for television. It is recognized that some organizations carry on all 
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or some part of their activities pertinent to this questionnaire through 
operating subsidiaries, affiliates or divisions. Activities carried on by 
or on behalf of your company through such operating subsidiaries, 
affiliates or other legal persons should “be included in your answers to 
the appropriate questions herein. 

2. Before responding, read the “Particular Instructions” for each 
table (contained in this pamphlet). 

Make entries in all columns and answer all questions. If a par- 

tictiber column or question does not apply to your company, so state. 

4. If information required by any column or question is not avail- 
able to your company or ¢ annot be obtained by your company with 
the exercise of reasonable diligence, so state, and give reasons. 

5. It is IMPORTANT that the questionnaire “be completed and 
returned to the Network Study Committee as promptly as possible— 


in any event it should be rec ‘eived in the Committee’s office not later 
than F ebruary 6, 1957. 


PARTICULAR INSTRUCTIONS* 


Table A: Ownership, Capital Structure, Management (p. 1) 


Column 4 (p. 2) :** Provide balance sheets and profit and loss state- 
ments as directed in footnote 3, in all instances where such balance 
sheet or profit and loss statement are available. If unavailable, fill in 
columns as indicated and add information as to profit or loss for each 
fiscal period. 

Column 6 (p. 3): State percentage of ownership of outstanding 
securities of each class and briefly describe each such security and 
indicate whether voting security. If partner, state whether general, 
special, limited, etc., and percentage or other measure of interest. 

Examples: 








John Doe, director --.-_-_- -------| 12 percent of class A voting common stock, $25 par value; 
25 percent of 3% 10-year debentures. Holds company’s 
unsecured demand note in sum of $ $2 5,000. 

Ricl ard R oe, general partner 50 percent interest in p partner rship. 

Cc harle , Special partner M ie capital contribution; limited liability; 10 percent of 
profits. 


Column 7. (p. 3): Identify security and state percentage of owner- 
ship of each such security as under column 6. If ownership by a per- 
son is less than 10 percent of outstanding sh: ives or units of a partic- 
ular class of your securities but such person’s overall ownership of 
company’s securities or other capital obligations represents 10 per- 
cent or more of total capital, ownership by such person in all classes 
of securities should be shown. 

Example: 





John Jones, 615 8th St., Midlawn, N. Y_| 5 percent of nonvoting class B common stock; 50 pers 
cent of voting class A common stock. Holds com- 
pany’s 10-year secured note for $100,000. 


*Particular instructions have been provided only with regard to those columns which 
appear to require explanation, 


**Page numbers refer to pages of questionnaire form. 
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Column 8 (p. 4) : 





Example: 
Falen Toned COMO) «oc nnn nc cc ncnnnccens Vice president of Station XX XX, Midlawn, N. Y. 


Richard Roe (10 percent holder)... -.----- + Employed by X YZ network as engineer. 


Column 9 (p. 4): The terms (1) parent, (2) affiliate, and (3) sub- 
sidiary include persons who, through direct or indirect stock owner- 
ship or otherwise, (1) control your company; (2) are under common 
control with your company; (3) or are controlled by your company. 
For the purpose of this question one = controls another person 
if (1) such person owns, directly or indirectly 50 percent of the voting 
securities of such other person, or (2) exercises actual control of the 
business and/or policies of such other person. 











Example: 
(1) XYZ Motion Pictures, Inc. (P)----...- Owns 100 percent of voting common stock. 
(3) Tema PROG. CB) ooo cskesewccce ....| Under common control of XYZ Pictures Corp. 
(3) General Film Corp. (S8)...........----- Our company owns 100 percent capital stock. 


If your parent owns five or more subsidiaries (thereby rendering 
such persons your affiliates) and information regarding parent and 
affiliates relationships is published and generally available you need 
not provide a list of such persons but should refer by name or title 
to published source, i. e. SEC Registration, Statement No. —, Moody’s 
Industrials; Annual Report (of parent, etc.). Append copy of such 
document if not a standard publication. 

Column 10 (p. 5) : Answer should be as brief as possible in describ- 
ing business activities of parent, subsidiaries and affiliates. Detail, 
if necessary, should be supplied on separate sheet required by foot- 
note 2 to column 3. 

Column 14 (p. 6): Answer should include only those who are un- 
der exclusive employment contract to your company [or your operat- 
ing subsidiary or affiliate|] for 2 years or longer where such employ- 
ment is not exclusively in connection with a particular program. 
You should not include those contracts which solely provide for talent 
representation or talent management. If contract contains option or 
other right to exclusive services beyond the duration of a particular 
program, such contract should be included. 


Table B—Part II: National Network Programs (p. 9): 


This part requires you to list separately for each season (1952-53 
through 1956-57) all network programs which were either (1) pro- 
duced by your company (solely or in association with another person 
or persons), or (2) sold or licensed by your company on your own 
behalf or on behalf of another person. As to each program indicate 
whether live (L) or film (F) immediately following name or title. 

A program which carries over from season to season should be re- 
ported separately as individual program in each such season. 

Columns 1, 2, 3, 4, and 5 (p. 9): In column 2 each program should 
be numbered [1, 2, 3, 4, etc.] and numbers should be carried forward 
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in subsequent columns to identify information regarding same 
program. 

















Example: 
3 sees iat a a 
Season Title of program Number and length Type of Name of producing 
of episodes or segments} program firm 
1952-53_| (1) Joe Smith Presents | (1) 39 4% hours.-..--- (1) GV....| (1) Excelo Prod., Ine, 
(L). 
(2) Bleak House (F)-_- (2) 3 90 minutes....-._| (2) GD.-.| (2) Our company, 
1953-54 |? _ ama Loves Papa | (3) 39 % hours..._--- (3) SC. (3) XYZ Co. 
(4) ee Smith Presents | (4) 26 4% hours_.--_-- (4) GV_...| (4) Excelo Prod., Ine, 
(L). 
Column 4 de 9) : Use the following for TV program types, indicate 
by initial. 
Program Types 
CHILDREN’S PROGRAMS MUSIC 
SU cbs Child Multiweekly. CM_-.- Concert and familiar music. 
CO__.. Child One-A-Week. MV-__-. Musical variety. 
W____. Western. PM___. Popular and dance music. 
SM___- Serious music. 
DRAMA 
QUIZ AND AUDIENCE PARTICIPATION 
A..... Adventure. 
CS____ Situation comedy. AP___. Audience participation. 
FF____ Feature film. QG__.. Quiz giveaway. 
GD-___. General drama. QP____ Quiz panel. 
SD... Suspense drama. 
W..... Western. SPORTS 
MISCELLANEOUS SC_..- Sports commentary. 
SE_._-. Sports event. 
Dur Devotional. 
DS... Daytime serial. VARIETY 
DO____ Documentary. 2 ‘ ; 
FD__ Forum and discussion. CV Comedy variety. 
HD__._ How To Do. GY. . General variety. 
Lani. Interview. VT Variety talent. 
ie doar News. 
Peck Political. 
TE Talks and educational. 
Column 7 (p. 10): Above the line, below the line, and total refer 


to overall cost of the program, series, etc., during the season in ques- 
tion. 


Above the line costs should include creative and talent costs 
such as producer, director, program staff, story editor and staff, 
script (adaptation), writers, music scoring, music recording, li- 
brary and staff, ete. 

Below the line costs program production and facilities (studio 
and technical costs, etc.). 

Nore. It is recognized that there may be some differences in 
bookkeeping policy so that individual items may not be treated 
uniformly throughout the industry. You should submit figures 
in these categories in accordance with the usual and customary 
bookkeeping and accounting policies of your company. If your 
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company incurs certain operating costs which it does not normally 
allocate to specific programs, please indicate them by the cost 
classifications in which they fall (for example, general adminis- 
trative costs, promotion costs, etc.). 

Columns 8 and 9 (p. 11) : You should list all financial contributions 
and/or assumptions of financial responsibility for each program. 
You should not identify source by name, etc., unless (1) they are tele- 
vision stations, networks, advertising agencies, motion picture com- 
panies, the sponsor of the program or an officer or employee of any of 
them; (2) they received profit sharing rerun rights, merchandising 
rights, or other subsidiary right. In other instances merely identify 
source in general terms such as “commercial bank,” private indi- 
vidual, etc. However, in all instances give amount of financial invest- 
ment or nature of responsibility assumed. 

The terms “rerun rights,” “merchandising rights,” “subsidiary 
rights” do not appear to have exact meaning throughout the industry. 
For the purpose of this questionaire they should be defined as follows: 

(1) “Rerun rights” should include all rights to exhibit the pro- 
gram or parts thereof on TV, except first-run network exhibi- 
tion; 

(2) “Subsidiary rights” should include all other rights arising 
from the program other than merchandising rights ; 

(3) “Merchandising rights” include the right of commercial 
exploitation other than broadcast of the program. 

Column 12 (p. 12): Report name of advertiser, sponsor or other 

erson who purchased the program for network exhibition and was 
billed for the purchase price whether sale was made directly by your 
company or through a third person. If more than one person par- 
ticipated in purchase or sponsorship, report all such persons. If 
program was first sold to a person other than advertiser or sponsor 
and then resold for network exhibition, so indicate and indentify such 
person. 

Column 14 (p. 13): If more than one purchaser (see instructions 
to column 12 above) give gross price to each and total price. 

Columns 15 and 16 (pp. 13 and 14): See instructions for column 
8 of this table for definition of “rerun,” “subsidiary,” and “merchan- 
dising” rights. 

These columns should include all profit sharing, rerun, subsidiary 
and merchandising rights granted to persons other than your com- 
pany with regard to each program reported for season. Parents, 
subsidiaries or affiliates are “persons other than your company.” 
Each such person and the right granted should be identified. Z'a- 
cept that all such rights in a single category granted to (1) talent, 
or (2) regular employees of your company may be reported as a 
total figure for each of such class of persons who need not be iden- 
tified as individuals. 

Table B—Part IIT: Non-Network Programs (p. 15) 

You should include under columns 1 and 2 (p. 15) all programs 
produced, sold, licensed, or distributed by you for non-network tele- 
vision exhibition during each of the past five seasons 1952-53 through 
1956-57, inclusive. These should include all such programs (except 
theatrical film—see table B—part IV) exhibited in (1) national 
spot, (2) regional spot, or (3) local, markets and should be listed 
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separately by seasons as illustrated in example in instruction to part 
II of this table. 

Programs which are offered in more than one season should be 
listed for each such season. 

Some of the programs included in this part will already have been 
included and described as network programs in part II hereof. Do 
not repeat on this table information regarding individual programs 
already contained in part IT. 

If an individual program listed in this part is not included in 
part II, give information regarding the program called for in col- 
umns 3 through 9 of part II [such information should be on a sepa- 
rate sheet and attached under column 2A of the part. | 

For all programs listed under column of this part give informa- 
tion under columns 18 through 25. 

In column 2 each program should be numbered (1, 2, 3, 4, etc.) and 
numbers should be carried forward in subsequent columns to identify 
information regarding same program. 

Column 18 (p. 16): State total nwmber of markets in which pro- 
gram was sold during the particular season. Total figure should 
include multimarket sales as well as individual sale. Do not list in- 
dividual market under this column. 

Columns 19, 20, and 21 (pp. 16 and 17): Attach a copy of your 
standard form of sales or licensing contract. The purpose of these 
inquiries is (1) to establish the standard or usual exclusive coverage 
granted to television stations in connection with the sale or licensing 
of programs; (2) to identify those areas where exclusive coverage 
operates to prevent another station in an adjacent or nearby market 
from purchasing the same program for exhibition during the same 
season or part thereof; and (3) to ascertain the extent and nature of 
such agreements. If your company does not grant exclusive coverage 
by contract but follows a policy or practice of not selling to certain 
markets if the program has been sold in an adjacent or nearby market, 
you should explain fully under column 20. 

Question 25 (p. 19): 

(1) Select the five programs reported in columns 2 and 18 which 
were sold in the largest number of markets by your company during 
the 1955-56 broadcast season. 

(2) Opposite each such market enter (a) call letters of station 
which carried the program, (6) time slot (local time) in which pro- 


gram appeared, and (c) net price to station or other purchaser in par- 
ticular market. 











Example: 
No. 1—Title 
Over the Hill 
Market — silences ncectaihiaaitidiatebviadeestjabipntaiela 
Station | Time Price 
cL, eee Tote, N.Y nccsc: | WXYZ-TV... | 12 to 12:30 a. m., Monday through Friday_| $125 





(3) In multiple market sales of a program reported on continuation 
sheet you should enter price per market, if possible from your record. 
Where not possible you should enter symbol MS in price column for 
each market involved in such sale. [If more than one multimarket 
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sale for same program differentiate by symbols MS(1), MS(2), etc.] 
At the end of last page of continuation sheet enter total number of 
markets involved in each such multimarket sale and total price and 
identify by symbol. 





























Example: 
No, 1—Title 
Market Mama Loves Papa 
Station Time Price 
1. New York_--.- WXYZ-TV.-- 7 to8 p.m, Thursday | MS(1) 
2. San Francisco-Stockton- -- | KTZZ-TV-_. 5 to 6 p. m. Tuesday. $250 
3. Los Angeles ‘ aoe | KTRZ-TV_-....| 8to9p.m. Wednesday.| MS8(2) 
an abel ailita . sccm gaat ceniae : a 
MS(1) 52 markets total price $50,000. 


MS8(2) 20 markets total price $26,000. 


Table B—Part IV: Theatrical Film (p. 20) 

Theatrical film includes all film or film programs (features, car- 
toons, short subjects, etc.) originally made for exhibition in motion 

icture theaters which subsequently have become available and have 

on offered for sale as television programing or exhibition. Film 
made primarily for television (even though suitable for motion pic- 
ture use) should not be included in this table but should be reported 
in table B—part I or III as the case requires. 

Columns 1 and 2 (p. 20): Because of an apparent lack of uni- 
formity in techniques of marketing theatrical film for television, it 
has not been possible to identify and define with precision a sales unit 
which would apply to all sellers or distributors of such film. The 
purpose of columns 1 and 2 is to ascertain the amount of theatrical 
film being offered for television exhibition each season since 1952 and 
to identify the composition of the units offered for sale to the broad- 
casting industry. Some “packages,” “groups,” or other “units” of- 
fered for sale have included a large number of individual films— 
others have included smaller numbers of such film, and in still others 
feature films have been sold separately. If your company offers some 
packages or units which incl a number of films, you should list in 
column 1, under appropriate season, the name or designation, if any, 
under which such unit or package was offered for sale; and in column 
the number and types (not titles) of individual films included in such 
unit or package should be entered opposite such name or designation. 
If packages or units have no names or other designations, you should 
list them as “Package No. 1,” “Package No. 2,” etc., in colmun 1 with 
appropriate entries in column 2. Individual films offered for sale 
should be listed separately in column 1. Attach copies of promotional 
brochure or sales i (if available) which describe such pack- 
ages, groups or other units of theatrical film. 

Column 3 (p. 21): This column calls for total nwmber of sales dur- 
ing each season for 1954-55, 1955-56, and 1956-57 in each category as 
set forth in the column. Totals for each season should be listed sepa- 
rately. 
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Example: 
bac Shido Epi nntesstiabonna hte - 
/ (6) Sales to | 
| (a) Sales for network | (c) Nonnet- | (d) Sales to 
| network | owned and | work multi- single 
exhibition | operated market sales stations 
| stations 
nscale dil ale cnet cates banbalidicaataalad 
5 | 10 30 | 80 
OUR eset eee a es 8 | 15 35 | 92 
1956-5 iaaiibaratebebansebesacark oe miael 10 | 1 106 


20 40 





Question 6 (p. 22): You should provide a list of all markets in 
which you sold theatrical film for each of the seasons 1954-55, 1955-56, 
and 1956-57 (to date). You should use markets listed in “Continua. 
tion sheet” to column 25, table B—part III. You should indicate 

markets by the number which appears at the left of the name of market 
in the first column of continuation sheet. 


Example: 
Season: 1954-55 
Markets: 1,2,5,8,9, 10,11, 14, 16, 17. ete. 


Budget Bureau No. 52-5604 
Approval Expires June 30, 1957 


FreperaAL CoMMUNICATIONS Commission NETWORK Stupy CoMMITTEE 
Washington 25, D.C. 
TV Program Questionnaire No.1 
(Nonnetwork Program Producers) 


TaBLe A.—Otwnership, capital structure, eta kietbl 


Name and address (principal office) Type of entity (corporation, 
partnership, etc.)* 
(1) (2) 





*If your company is a sole proprietorship or you are a natural person doing business under a name other 
than your own, give name of each sole proprietor or other owner. 


(4) (5) 


| 
Investment 3 


Year your com- 


Date and pl ace of | | pany enter red 
organization } ? Give total assets at Ist full fiscal | Give total assets | ry program 
period subsequent to July 1, for end of most field ¢ 
1952, or Ist full fiscal year of recent fiscal | 
operation, whichever is later period 


1 State predecessor(s), if any. 

2 On separate sheet, give brief description of your present business activities, including various servies 
pe rformed, number of employees, ad¢ ire sses of all company offices. (Include activities in TV field of operat- 
ing subsidiaries and affilis a 

3 Append balance sheet and profit-and-loss statement for (1) first full fiscal year subsequent to July 1, 1952, 
and (2) balance sheet and profit-and-loss statement for most recent fiscal year. (See instructions.) 
4If your predecessor was engaged in TV program field, append a brief description of such activity. 
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TABLE A.—Ownership, capital structure, management—Continued 
(6) (7) 
0 ae | 
Officers, directors, or partners List all other persons directly or indirectly own- 
a i ae a ing or controlling 10 percent or more of out- 
standing securities or other equity or debt 
— List all officers and | State ownership interest | interest in your company 
directors or partners of in your company of 
80 your company each : 
a Name and address Ownership interest 
n - : : o Ldcatabeiaiiteatiamel juidadebaneaanatls 
6 on 
; ’ 5 State ownership of outstanding securities of corporation; if partnership, interest of partners, etc. (See 
aa instructions.) 
te a ——_—— a - 
at (8) (9) 

If any of the persons listed in cols, 6 or 7 is also an officer, director, | List all parents, affiliates and sub- 
partner, 10 percent stockholder (or greater) and/or employee of sidiaries of your company * and 
any television licensee, so state and give details; if any of such per- state percent of ownership of or 
sons is an officer, director, partner, or employee of any network, by your company 
motion-picture company, other producer of television or radio pro- 
grams or advertising agency, so state and give details | 
6 Indicate parent by (P); affiliate by (A); subsidiary by (S) after name of each in same column. (See 

instructions.) 

EE (10) (11) 
List all persons having option or right or first call on programs 
produced by your company, or in which you have a financial 

Principal business activities of each such or proprietary interest § 

parent, affiliate, or subsidiary 7 a fas 
Name of person Right of interest ® 
os ane pemebebeteenipibicls lsh eptisciscnaren th soenipes caine tipe duit atepennaii |------------- a ela 
| 

ee } - - - -<<<<e<08 
7 On separate sheet, list and identify all persons who are officers or directors of your company who also 

= are officers or directors of parent, affiliate, or subsidiary. 
’ Do not include under this heading option, profit sharing or other right attaching only to individual pro- 

gram Such information should be included under items 9 and 15 on table B, pt. IT. 
’ Submit copy of contract or other writing, if any, which incorporates agreement giving rise to such right 
- or int st. 
ther - ~ - ———<$—$____—_—_—_—_— 
(12 (13) (14) 
= i TAIT OE | = im 
Is your company engaged in | Does your company or any par- | Since June 1, 1952, has your com- 
— radio program field? | ent, affiliate or subdidiary en- | pany entered into exclusive em- 
gage in business of talent rep- ployment contracts with talent 
resentation or talent manage- for terms of 2 years or longer 
m- ment? | which were for services not con- 
ed | fined to a particular program? 
m 
Yes 10 No Yes ul No Yes 22 No 
If answer is ‘‘yes,’’ append a brief description of such activ itirs. 
If answer is ‘‘yes,’’ ideytify person so engaged and append brief description of such activities. 
rvies If answer is ‘‘yes,’’ append schedule stating name of talent, term of each such contract, date of execu- 
verat- tion, whether current'y in foree, and state into which of following categories yearly payment made, or 
agreed to be made, to tilent was included: (a) Under 50,000; (4) 0,000 to 75,000; (c) 76,000 to 100,000; (d) 
1952, 101,000 to 150,000; (e) 151,000 to 290,000; (f) over 200,000. In those cases where future payments are unde- 


termined, give term of payment contained in contract. (See instructions.) 
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TABLE B—Part I 


[State below gross billings of your company (1) for the 1952-53 season (or your corresponding fisea} 
or accounting period) or for your ist full year of television operation, whichever is later; and (2) your most 
recent accounting year] 











Television—Gross billings ! 
7 et as my <Ensed ace ~~ LT 
Total derived from Total derived from Total derived from | Grand total 
programs commercials | other (identify) 
| — —— — rte 
9D vcennvteniioenensdies | cecahaainininaniclok ie ‘enced . 
Mh aucens OR PORES ULM Obs ATS aoaaylen oi ; 
1 Include all gross billings by your company to advertiser or ultimate purchaser of program, commercial 
etc., even though ycu billed as agent on behalf of another. ° 
Radio—Gross billings 2 
Total derived from Total derived from Total derived from Grand total 
programs commercials | other (identify) 


I 5 cresaaunnnndunmins 
a cect es 


2 See footnote (1) above. 


TaBLeE B—Part II.—WNational Network programs 


[List all programs produced, sold, licensed or distributed by your company for national television network 
exhibition during each of past seasons (1952-53 through 1956 


57) (see instructions) ] 








(1) (2) (3) (4) (5) 
Season Title of program | Number and length of | Type of program ! | Name of producing 
episodes or segments firm 2 
Cn DEERE Ty = 7 Dee te 
ad Oe estan ae Si sietecieediiadle Asti bis Satins incall 
: on A: canks okae Bs ho iets Soe oe eee Se ca 
SS CEL eWetelbeuasenauk : ‘ Ji Uiacdid Sesahs Kutcalt houhe ca caebeds Sat cakeea debe didh mihi eae 
i 





1 See instructions. 
2 If producing firm is parent, subsidiary, or affiliate 
name. 





| 
(6) 


Where was program produced? If 
film program, where filmed? 


| 
tlsewhere 
(specify) 


United States | Above the line 


of your company, indicate by (P); (S) or (A) after 


(7) 


—_———$ $$ $e 


Productionfeost (see instructions) 


Average cost per 
segment or 
episode 


Below the line Total 








iscal 
nost 


‘ork 
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TABLE B—Part II.—National Network programs—Continued 


[Fill in cols. 7 through 9 only if the program was produced by or on behalf of your company or your company 
has profit-sharing or other proprietary interest in the program (see instructions)]} 


(8) (9) 


List all sources other than your company who contributed financing 
or assumed financial responsibility for productions of the program 
and state amount contributed or responsibility assumed by each. | Opposite each “‘source”’ listed in 


In addition, if such sources included television stations, networks, col. 8 state nature and extent of 
advertising agencies, the sponsor of the program, motion-picture profit sharing, rerun, merchan- 
companies, and/or any officer or employee of any of the above, name dising or other subsidiary rights 


and identify such persons. In all other instances, merely state granted to such source 
nature of source, i. e., commercial bank, private individual, etc., 

unless such ‘‘source’’ has been granted profit sharing or other right 

called for in col. 9 


(10) (11) (12) 


If another person sold, licensed, or dis- | If your company sold, licensed, or dis- | Name of purchaser; if 
tributed the program on your behalf tributed the program on behalf of —— is not pur- 
within the United States, identify another person within the United | chaser or licensee, so 
such person States, identify such person |  indicate* 


*See instructions. 


(13) | (14) (15) 


columns 8 and 9.)* 





| 
List and identify all persons who acquired rerun, mer- 
Network and time on | Grosspriceto | chandising or other subsidiary rights in the program. 
which exhibited 3 purchaser* | Give brief description of right granted to each. (Do not 
include items already included in your answers under 
| 





3 Time should be day and hour (New York time) of network origination, 
*See instructions, 





(16) (17) (17A) 





List and identify all persons who | Was program subsequently 
acquired profit-sharing rights aris- sold or licensed for nonnet- | If your answer under column 17 is 
ing from the sale or licensing of work exhibition? yes, state season or seasons dur- 
the program and briefly describe ing which program subsequently 
the terms of each such arrange- appeared, name or title if dif- 


ment.* (Do not include items ferent from network title. 
already included in your answers Yes No 
to cols. 8 and 9.) 
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TasLe B—Part III.*—Nonnetwork programs 


{Note.—Instruetion: List all programs produced, sold, licensed, or distributed for nonnetwork television 
exhibition by your company during each of last 5 seasons (1952-53 through 1956-57) in cols. 1 and 2 below] 











(1) (2) (2A) 
Season Name or title of Here add appropriate columns from table B—Part II in 
program ! accordance with instructions above 





1 If program or portions of program previously or concurrently appeared under different name or title 
on national network, refer to proper entry on table B—Part II. 
*See instructions. 


(18) (19)* (20)* 


Number of contract contain exclusive 
markets Gross bill- | coverage provision? 4 


sold* | ings 23 SS amin eeaieieceaaias 
| | 


If answer to col. 19 is ‘‘No,”’ describe 
your usual policy or practice, if any, 
with regard to granting exclusive 
coverage 


Does your present sti aaa 
| 


Yes No 


2In addition ~ doll: ar amount, include i in gross billings and show separately ‘the tots il amount of dollar 
value of station time, securities, services, or other things of value, if any, w hich consituted all or part of the 
consideration for the sale or licensing of programs. 

3 Give brief deseription on separate sheet of your policy or practice, if any, as to discount or price different 
tial in (1) multimarket sales to same purchaser, (2) siles to multistation owners. 


4 Attach copy of your most recent standard or usual form of sales contract. 
*See instructions. 


(2 (22) 





Was program originally offered and 
not subsequently sold for net- 
work exhibition? 


effect during 1955-56 and 1956-57 seasons where exclusive coverage | 
provision would prevent sale of same program at the same time for | rae — eee ee 
television exhibition in adjacent or nearby market or markets 


Yes 


| 
; ’ a 
List and explain briefly all contracts or sales arrangements made or in 





| 
5 Ifanswer is “N ”’’ state w 
*See instructions. 





hether program was sy recific ally pr roduced for nonne twork. or syndication s. ule. 


(23) 


(24) 


If another sold, licensed, or distributed the pro- 
gram for nonnetwork exhibition on your behalf | 
within the United States, identify such person | 


If your company sold, licensed, or distributed the 
program for nonnetwork exhibition on behalf of 
another person within the United States, identify 
such other person 


25. For the season 1955 56, make appropriate entries on accompanying sheets* with regard to all sale of 
programs listed in col. (2) if total number of such programs for such season is 5 or less; if total is 6 or more, 
make such entries with regard to the 5 such programs which were sold in the largest number of markets 
as shown in col. (18) hereof. For the purpose of this question a ‘‘sale’’ means the sale or licensing of the 
program for 1st run (nonnetwork) exh bit on in the particular market 





Using the markets set forth in 1st column on left of continuation sheet* list (on separate sheet) market, 
station and time of clearance for all programs listed in col. (2) of this table, during 1956-57 season (to 


date). For the purpose of this question a‘‘sale’’ means the sale or licensing of the program for Ist-run (non- 
network) exhibition in the particular market, 





*Use separate sheet headed ‘‘Continuation Sheet to Be Used as Directed in Question 25 
TIl”’ included with this questionnaire. 
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TABLE B—Part 1V.—Theatrical film* 











(1) (2) 

By seasons from 1952-53 through 1956-57 list, by | Opposite each package, group, or other unit listed in 
name or other designation used by you, all pack- eol. (1), list separately in this column the number 
ages, groups, or other units of theatrical film (in- of (a) features, (b) short subjects, (c) cartoons, 
cluding individual films, separately offered) (d) other oo of film, included in each package, 
offered for sale or licensing by your company group or other unit 











(3) (4) 





List separately total number of sales of theatrical film in each category below 
for each of seasons 1954-55, 1955-56, and 1956-57 (to date) State total gross bill- 
ings during each 








ie season for all sales 
(a) Sales for net- (5) Sales to net- (c) Nonnetwork | (d) Sales to single of theatrical film !2 


work exhibition work owned and multimarket stations 
operated stations sales 














1 In addition to dollar value, include in gross billings and show separately the total amount of dollar 
value of station time, securities, or other services or things of value, if any, which contributed all or part 
of the consideration for sale or licensing of programs. 

? Give brief description on separate sheet of your policy or practice, if any, as to discount or price differ- 
ential in (1) to multimarket sales to same purchaser and (2) sales to multistation owners. 


5. On separate sheet provide the information called for in cols, 19, 20, 21, 23, and 24 of table B—part III, as 
it applies to your sales of theatrical film. 

6. Using markets set forth in Ist column of “Continuation Sheet To Be Used As Directed in Question 25, 
Table B—Part IIT” list by number all markets in which your company sold or licensed theatrical film 
for telev ine program purposes during each of the 3 seasons 1954-55, 1955-56, and 1956-57 (to date). [See 
instructions. 





Part C—PRODUCTION FACILITIES 


1. Does your company own facilities (studios, etc.) for the production of: 
(a) live TV shows; (bd) TV film shows, within the United States? If answer 
is “Yes,” describe briefly, including (@) location, etc.; (6) whether built for you 
or acquired from others and when; (c) capital investment (original cost plus 
improvements). 

2. Does your company use nonowned production facilities within the United 
States? If answer is “Yes,” state name and business of owner or other persons 
with whom you have lease or other arrangement for such use. State term of 
lease or other arrangement, and describe any profit-sharing arrangement, right 
of first refusal, option, or other right to programs produced by your company 
held by such owner or other program. [If such owner or other person is your 
parent, subsidiary or affiliate or is a person otherwise associated with your 
company, so state and give details.] (Include parents, affiliates, subsidiaries and 
other associated persons. ) 

3. Does your company presently propose to acquire production facilities or to 
increase your present production facilities by construction, acquisition, lease or 
otherwise? If so, explain briefly. 
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3. 
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Parr D 


List all occasions, if any, within your knowledge or belief during 


the past five television seasons (1952-53 through 1956-57) where— 


(a) A sponsored network program in which your company had 
a Gncisstat interest was replaced on a network by a program spon- 
sored by the same advertiser in which the network in question had 
or subsequently acquired a financial interest. 

(i) Give details of each such instance, including name and 
title of programs involved; circumstances of the instance; 
network, advertising agency and advertisers involved; name 
and titles of persons representing each in the transaction; 

(ii) Include copies of all correspondence, memoranda, 
or other papers in your possession or under your control, sent 
or received, made or considered by you in connection with 
such transaction. 

(6) A program in which your company had a financial interest 
which was offered for sale or licensing to a network or other 
person for network exhibition where the network or such other 
person sought a profit-sharing or other financial interest in such 
program or any subsidiary rights therein, as a condition of or in 
connection with exhibition of such program on such network. 
In each case, give the same information called for in (@) (i) and 
(ii) above and state the result of such negotiations. 

(c) A program in which your company had a financial interest 
was sold to an advertiser and/or his advertising agency subject 
to network approval or where an advertiser and/or his agency 
formally or informally agreed to purchase or license such pro- 
gram for network exhibition and where subsequently such pro- 
gram was not exhibited on such network by such advertiser. In 
each case give the same information called for in (a) (i) and 
(ii) above. 
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Exuzsir 10 


FreperaL CoMMUNICATIONS CoMMISSION, 
Washington 25, D. C., March 20, 1957. 
Broadcast Network Study. 
In reply refer to 500. 


Mr. Ricnuarp S. SALaAnt, 
Vice President, Columbia Broadcasting System, Inc., 
485 Madison Avenue, New York 22, WY. 

Dear Mr. Satant: The Committee has been informed by the Net- 
work Study Group that CBS has made certain suggestions and raised 
some objections with regard to TV program questionnaire No. 2. It 
is understood that you have objected in particular to providing finan- 
cial information regarding individual programs in the form called 
for by the questionnaire. 

In an effort to meet your convenience insofar as we may do so within 
the limits of our responsibilities, we have given your suggestions and 
objections careful consideration. We have also reexamined our need 
for financial information as to individual programs in the light of 
your objections. 

We have decided that our responsibilities permit us to meet your 
convenience insofar as several of your suggestions are concerned. 
However, the financial information as required by the questionnaire 
is essential to the completion of a meaningful study as directed by 
the Commission. Hence, we must ask you to submit such information 
as soon as possible. 

With regard to particular portions of the questionnaire, we have 
made the following determinations: 


1. Table A. 


We understand that you have no major suggestions regarding 
this table and that your response will be forwarded to us prior 
to April 5, 1957. 


2. Table B—Part I 


(a) You have informed our staff that some of your records are 
kept on a yearly basis and hence it might be more convenient for 
you in some areas to provide information on a yearly rather than 
a seasonal basis. You may submit information on a yearly basis 
where to do so would lessen your workload and the time required 
to respond. 

You should, of course, indicate in each such case the exact 
period covered. 

(6) You have also stated to our staff that to submit informa- 
tion as to both your “winter” and “summer” program schedules 
would greatly increase your work in responding to the question- 
naire and would substantially delay your response. In the inter- 
est of expediting the completion of our study and of meeting 
your convenience insofar as consonant with our responsibilities, 
we have decided that you may restrict the information you sub- 
mit, where appropriate, to the “winter” schedule (September to 
June) for each of the years called for by the questionnaire. 

(c) Column 4 (p.3): You have stated that your work would be 
materially reduced if you were permitted to report types of pro- 
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grams as shown by CBS Coding for Radio and Television Pro- 
grams instead of the Nielsen Classifications set forth on pages 2 
and 3 of the /nstructions. We will accept your suggestions in this 
regard. 

(2) We are informed that you object to providing costs and 
selling prices of ae programs as required by columns 7 and 
10 on the grounds: (1) that considerable : ace ounting work would be 
involved and (2) thi at such information is “competitive” in nature. 
We understand that the latter is your principal objection. We 
have reexamined our requests in the light of your objections and 
have determined that the proper conduct of our study requires 
the information as called for by these columns. Such cost infor- 
mation should be broken down into above-the-line and below-the- 
line cost and should include only direct costs for such programs. 
Overhead and administrative cost should be separately identified. 
SOY part of your overall network program costs not directly at- 
tributable to the production costs of the particular program should 
be separately ae forth and identified. 

(e) During the conferences on program questionnaire No, 2 
you advised the staff that, in limiting the programs on which 
cost and revenue data was requested to those designated in col- 
umns 7 and 10 of table B—part I, the information submitted 
would not supply a complete picture of losses on network pro- 
grams. This was claimed to result from the fact that programs 
carried on a sustaining basis, programs developed and shown 
over the network less than 10 times or not at all, and unprofitable 
sponsored or partially sponsored programs shown in the day- 
time hours, would not be represented in the program category 
covered by the questionnaire. It was suggested that information 
on the above-mentioned categories of programing would be of 
value to our study, and we desire to provide a full opportunity 
for presentation of this additional information. It is, therefore, 
suggested that cost and revenue information be submitted in ac- 
cordance with that requested in columns 7 and 10 of table B— 
part I—of program questionnaire No. 2 for sample programs 
selected by you which will not be included within those programs 
called for by table B—part I. In selecting examples, you might 
include sustaining programs, sponsored programs or partially 
sponsored programs, programs offered in any segment of the day 
or evening hours not covered by questionnaire ‘No. 2, programs 
which were developed but which were never shown over the net- 
work, programs which were developed and shown once or in a 
series of less than 10 episodes, and such other categories and 
types as, in your opinion, will give a complete picture of net- 
work programing costs and revenues. Information as to these 
programs should be submitted on a per-program basis with iden- 
tification of program as in the case of the information being ob- 


tained under columns 7 and 10 of table B—part I—of program 
questionnaire No. 2 

(7) Column 11 (p. 5): You advise the staff that to respond to 
this column as it now stands would involve detailed and time- 
consuming analysis of a large number of voluminous documents 
to identify and describe the various profit-sharing, rerun, mer- 
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chandising and other subsidiary rights involved in each program. 
We recognize the problem and have weighted it in terms of our 
need and have decided that our ap se can be served if your re- 
sponse is restricted to those profit-sharing, rerun, merchandising 
and other subsidiary rights acquired by your company, its sub- 
sidaries and affiliates or any of the persons included under ques- 
tions 4 and 5 of table A, in each of the programs included in your 
answer. 

(g) Column 10 (p. 5) : This column should be amended to read 
as follows: “Price to sponsor. If more than one sponsor, give 
price to each and total price,” and the following footnote should 
be added at the bottom of the page: “Zist gross price, if discount 
(if any) and net price.” 

(h) Column 14 (p. 7): Revise this question as follows: First, 
insert after “categories” in line 4 “during the 6 to 11 p. m. time 
segment.” Second, insert after “programing” in the last line of 
the question “for the full broadcast day.” 


38. Table B—Part II. Nonnetwork Programs 


(a) We understand your principal objections to this part apply 
to column 15 on page 9 and question 22 on page 12, which call for 
information as to gross billings for each program reported by 
you in the table and information regarding the price received by 
your company, on a market-by-market basis, for certain of your 
syndicated programs during the 1955-56 season. Your objec- 
tions here are similar to your objections to columns 7 and 10 of 
table B—part I. For the reasons previously stated, we must ask 
you to furnish us with this information in the form required by 
the questionnaire. 

(6) As there may be some ambiguity, question 22, line 3, and 
question 23, line 3, refer to column 2 of this same part (table B— 
part IT). 

As you know, it is our purpose to expedite the collection of the 
information necessary to our study so that a report can be prepared 
and submitted to the Commission at the earliest piusticabie date. 
Therefore, as has been requested by the staff, it would be most helpful 
if you submitted portions of the information as they are prepared 
rather than delay such submission until your full response to the 
questionnaire is complete. 

After consideration by our staff of the data requested, it is contem- 
plated that members of the Network Study Staff will conduct inter- 
views with representatives of the program and sales departments of 
CBS in order to obtain any needed clarification of the data submitted 
and to further familiarize themselves with the activities involved in 
the network programing function. 

Sincerely yours, 


Grorce C. McConnavcHey, 
Chairman, Network Study Committee. 
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FrepERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., March 20, 1957. 


Broadcast Network Study. In reply refer to 500. 


Mr. Davin C. ApAms, 
Executive Vice President, National Broadcasting Co., Ine., 
RCA Building, Radio City, New York 20,N.Y. 

Dear Mr. Avams: The Committee has been informed by the Net- 
work Study Staff that NBC has made certain suggestions and raised 
some objections with regard to TV program questionnaire No. 2. It 
is understood that you “have objected in particular to providing fi- 
nancial information regarding individual programs in the form called 
for by the questionnaire. 

In an effort to meet your convenience, insofar as we may do so with- 
in the limits of our responsibilities, we have given your suggestions 
and objections careful consideration. We have also reexamined our 
need for financial information as to individual programs in the light 
of your objections. 

We have decided that our responsibilities permit us to meet your 
convenience insofar as several of your suggestions are concerned. 
However, the financial information as required by the questionnaire is 
essential to the completion of a meaningful study as directed by the 
Commission. Hence, we must ask you to submit such information 
as soon as possible. 

With regard to particular portions of the questionnaire, we have 
made the following determinations: 


1. Table A 


We understand that you have no major suggestions regarding 
this table and that your response will be forwar rded to us prior to 
April 5, 1957. 

2. Table B—Part I 

(a) You have informed our staff that some of your records 
are kept on a yearly basis and hence it might be more convenient 
for you in some areas to provide information on a yearly rather 
than a seasonal basis. You may submit information on a yearly 
basis where to do so would lessen your workload and the time re- 
quired to respond. You should, of course, indicate in each such 
vase the exact period covered. 

(6) You have also stated to our staff that to submit informa- 
tion as to both your “winter” and “summer” program schedules 
would greatly increase your work in responding to the question- 
naire and would substantially delay your response. In the inter- 
est of expediting the completion of our study and of meeting your 
convenience insofar as consonant with our responsibilities, we 
have decided that you may restrict the information you submit, 
where appropriate, to the “winter” schedule (September to June) 
for each of the years called for by the questionnaire. 

(c) We are informed that you object to providing costs and 
selling prices of particular programs as required by columns 7 
and 10 on the grounds (1) that considerable accounting work 
would be involved and (2) that such information is “competitive” 
in nature. We understand that the latter is your principal objec- 
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tion. We have reexamined our requests in the light of your 
objections and have determined that the proper conduct of our 
study requires the information as called for by these columns. 
Such cost information should be broken down into above-the-line 
and below-the-line cost and should include only direct costs for 
such programs. Overhead and administrative cost should be 
separately identified. Any part of your overall network program 
costs not directly attributable to the production costs of the par- 
ticular program should be separately set forth and identified. 

(d) During the conferences on program questionnaire No. 2, 
you advised the staff that, in limiting the programs on which cost 
and revenue data was requested to those designated in columns 7 
and 10 of table B—part I, the information submitted would not 
supply a complete picture of losses on network programs. This 
was claimed to result from the fact that programs carried on a 
sustaining basis, programs developed and apes over the network 
less than 10 times or not at all, and unprofitable sponsored or par- 
tially sponsored programs shown in the daytime hears, would not 
be represented in the program category covered by the question- 
naire. It was suggested that information on the above-men- 
tioned categories of programing would be of value to our study, 
and we desire to provide a full opportunity for presentation of 
this additional information. It is, therefore, suggested that cost 
and revenue information be submitted in accordance with that 
requested in columns 7 and 10 of table B—part I—of program 
questionnaire No. 2 for sample programs selected by you which 
will not be included within those programs called for by table B— 
part I. In selecting examples, you might include sustaining 
programs, sponsored programs or partially sponsored programs, 
programs offered in any segments of the day or evening hours not 
covered by questionnaire No. 2, programs which were developed 
but which were never shown over the network, programs which 
were developed and shown once or in a series of less than 10 
episodes, and such other categories and types as, in your opinion, 
will give a complete picture of network programing costs and 
revenues. Information as to these programs should be submitted 
on a per-program basis with identification of program as in the 
case of the information being obtained under columns 7 and 10 of 
table B—part I—of program questionnaire No. 2. 

(e) Column 11 (p. 5): You advised the staff that to respond 
to this column as it now stands would involve detailed and time- 
consuming analysis of a large number of voluminous documents 
to identify and describe the various profit-sharing, rerun, mer- 
chandising, and other subsidiary rights involved in each program. 
We recognize the problem, have weighed it in terms of our need, 
and have decided that our purpose can be served if your response 
is restricted to those profit-sharing, rerun, merchandising, and 
other subsidiary rights acquired by your company, its subsidiaries 
and affiliates or any of the persons included under questions 4 and 
5 of table A, in each of the programs included in your answer. 

(f) Column 10 (p. 5): This column should be amended to 
read as follows: “Price to sponsor. If more than one sponsor, 
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give price to each and total price,” and the following footnote 
should be added at the bottom of the page: “List gross price, dis- 
count (if any) and net price.” 

(g) Column 14 (p. “): Revise this question as follows: first, 
insert after “categories” in line 4 “during the 6 to 11 p. m. time 
segment.” Second, insert after “programing” in the last line of 
the question “for the full broadcast day.” 


3. Table B—Part II. Nonnetwork Programs 


(a) We understand your principal objecthons to this part apply 
to column 15 on page 9 and question 22 on page 12, which call 
for information as to gross billings for each program reported 
by you in the table and information regarding the price re- 
ceived by your company, on a market-by- “market basis, for cer- 
tain of your sy ndicated programs during the 1955-56 season. 
Your objections here are similar to your Riaseinn to columns 7 
and 10 of table B—part I. For the reasons previously stated, 
we must ask you to furnish us with this information in the form 
required by the questionnaire. 

(6) As there may be some ambiguity, question 22, line 3, and 
question 23, line 3, refer to column 2 of this same part (table B— 
part IT). 

As you know, it is our purpose to expedite the collection of the 
information necessary to our study so that a report can be prepared 
and submitted to the Commission at the earliest practicable date. 
Therefore, as has been requested by the staff, it would be most help- 
ful if you submitted portions of the information as they are prepared 
rather than delay such submission until your full response to the 
questionnaire is complete. 

After consideration by our staff of the data requested, it is con- 
templated that members of the Network Study Staff will conduct 
interviews with representatives of the program and sales departments 
of NBC in order to obtain any salen clarification of the data sub- 
mitted and to further familiarize themselves with the activities in- 
volved in the network programing function. 

Sincerely yours, 

Grorce C. McConnavcuey, 
Chairman, Network Study Committee. 





FreperaL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., March 20, 1957. 


Broadcast Network Study. In reply refer to 500. 


Mr. Leonarp H. GonpENnson, 
President, American Broadecasting-Paramount T heaters, Inc., 
7 West 66th Street, New York 23,N.Y. 

Dear Mr. Gotpenson: The committee has been informed by the 
Network Study Staff that ABC has made certain suggestions and 
raised some objections with regard to TV program questionnaire No. 2. 
It is understood that you have objected in particular to providin 
financial information regarding individual programs in the form calle 
for by the questionnaire. 
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In an effort to meet your convenience insofar as we may do so 
within the limits of our responsibilities, we have given your sugges- 
tions and objections careful consideration. We have also reexamined 
our need for financial information as to individual programs in the 
light of your objection. 

We have decided that our responsibilities permit us to meet your 
convenience insofar as several of your suggestions are concerned. 
However, the financial information as required by the questionnaire is 
essential to the completion of a meaningful study as directed by the 
Commission. Hence, we must ask you to submit such information as 
soon as possible. 


With regard to particular portions of the questionnaire, we have 
made the following determinations: 


1. Table A 


Apart from some textual matters which were discussed by your 
representatives with our staff, we are informed that ABC has no 
suggestions and has raised no major objections to this table. 


2. Table B—Part I 


(a) We are informed by our staff that your representatives 
have stated that ABC’s records prior to October 1954 are not in 
such form and are not sufficiently complete to enable you to 
assemble the information necessary to respond to the question- 
naire with regard to programs prior to that date. For these 
reasons, we have decided that you may file information beginning 
September 1, 1954, rather than September 1, 1952. 

(6) You have informed our staff that some of your records are 
kept on a yearly basis and hence it might be more convenient for 
you in some areas to provide information on a yearly rather than 
a seasonal basis. You may submit information on a yearly basis 
where to do so would lessen your workload and the time required 
torespond. You should, of course, indicate in each such case the 
exact period covered. 

(c) You have also stated to our staff that to submit informa- 
tion as to both your “winter” and “summer” program schedules 
would greatly increase your work in responding to the question- 
naire and would substantially delay your response. In the in- 
terest of expediting the completion bf om study and of meeting 
your convenience insofar as consonant with our responsibilities, 
we have decided that you may restrict the information you sub- 
mit, where appropriate, to the “winter” schedule (September to 
June) for each of the years called for by the questionnaire. 

(d) We are informed that you object to providing costs and 
selling prices of particular programs as required by columns 7 
and 10 on the grounds: (1) That considerable accounting work 
would be involved; and (2) that such information is “competi- 
tive” in nature. We understand that the latter is your principal 
objection. We have reexamined our requests in the light of your 
objections and have determined that the proper conduct of our 
study requires the information as called for by these columns. 
Such cost information should be broken down into above-the-line 
and below-the-line cost and should include only direct costs for 
such programs. Overhead and administrative cost should be 


97927—58——47 








716 


NETWORK BROADCASTING 


separately identified. Any part of your overall network pro- 
gram costs not directly attributable to the production costs of the 
particular program should be separately set forth and identified. 

(e) During the conference on program questionnaire No. 2, you 
advised the staff that, in limiting the programs on which cost and 
revenue data was requested to those designated in columns 7 and 
10 of table B—part I, the information submitted would not sup- 
ply a complete picture of losses on network programs. This was 
claimed to result from the fact that programs carried on a sus- 
taining basis, programs developed and shown over the network 
less than 10 times or not at all, and unprofitable sponsored or par- 
tially sponsored programs shown in the daytime hours, would not 
be represented in the program category covered by the question- 
naire. It was suggested that information on the above-men- 
tioned categories of programing would be of value to our study, 
and we desire to provide a full opportunity for presentation of 
this additional information. It is, therefore, suggested that cost 
and revenue information be submitted in accordance with that 
requested in columns 7 and 10 of table B—part I—of program 
questionnaire No. 2 for sample programs selected by you which 
will not be included within those programs called for by table B— 
part I. In selecting examples, you might include sustaining pro- 
grams, sponsored programs or partially sponsored programs, pro- 
grams offered in any segments of the day or evening hours not 
covered by questionnaire No. 2, programs which were developed 
but which were never shown over the network, programs which 
were developed and shown once or in a series of less than 10 
episodes, and such other categories and types, as, in your opinion, 
will give a complete picture of network programing costs and 
revenues. Information as to these programs should be submitted 
on a per-program basis with identification of program as in the 
case of the information being obtained under columns 7 and 10 of 
table B—part I—of program questionnaire No. 2. 

(f) Column 11 (p. 5): You advised the staff that to respond 
to this column as it now stands would involve detailed and time- 
consuming analysis of a large number of voluminous documents 
to identify and describe the various profit-sharing, rerun, mer- 
chandising, and other subsidiary rights involved in each program. 
We recognize the problem, have weighed it in terms of our need 
and have decided that our purposes can be served, if your response 
is restricted to those profit-sharing, rerun, merchandising, and 
other subsidiary rights acquired by your company, its subsidiaries 
and affiliates or any of the persons included under questions 4 and 
5 of table A, in each of the programs included in your answer. — 

(f) Column 10 (p. 5): This column should be amended to read 
as follows: “Price to sponsor. If more than one sponsor, give 
price to each and total price” ; and the following footnote should 
be added at the bottom of the page: “List gross price, discount 
(if any) and net price.” 

(g) Column 14 (p. 7): Revise this question as follows: first, 
insert after “categories” in line 4 “during the 6 to 11 p. m. time 
segment.” Second, insert after “programing” in the last line of 
the question “for the full broadcast day.” 
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3. Table B—Part II, Nonnetwork Programs 


(a) We are informed that this portion of the questionnaire is 
being considered by ABC Film Syndication, Inc., your subsidiary, 
and that George 7. Shupert, president, indicated to Mr. Bryant 
of our staff that this part of the questionnaire would be completed 
approximately at April 5, 1957. 

(b) As there may be some ambiguity, question 22, line 3, and 
question 23, line 3, refer to column 2 of this same Part (table B— 
part II). 

As you know, it is our purpose to expedite the collection of the in- 
formation necessary to our study so that a report can be prepared and 
submitted to the Commission at the earliest practicable date. There- 
fore, as has been requested by the staff, it would be most helpful if you 
submitted portions of the information as they are prepared rather 
than delay such submission until your full response to the question- 
naire is complete. 

After consideration by our staff of the data requested, it is con- 
templated that members of the Network Study Staff will conduct 
interviews with representatives of the program and sales departments 
of ABC in order to obtain any mead clarification of the data sub- 
mitted and to further familiarize themselves’ with the activities in- 
volved in the network programing function. 

Sincerely yours, 

George C. McConnauGuey, 
Chairman, Network Study Committee. 


FrepeERAL COMMUNICATIONS CoMMISSION 
Network Strupy CoMMITTEE 
Washington 25, D. C. 

TV Program Questionnaire No. 2 
(Networks) 
INSTRUCTIONS 


Read carefully before responding to questionnaire 


GENERAL INSTRUCTIONS 


1. The purpose of this questionnaire is to ascertain in some detail 
the activities of your organization in the field of program production 
for television and other related areas. As we know, some part of your 
activities in these areas is carried on by operating subsidiaries, affili- 
ates, or divisions. Such activities of operating subsidiaries, affiliates, 
or other associated legal persons should be included in your answers 
to the appropriate questions herein. 

2. Particular instructions have been included in those instances 
where required. 

3. Make entries in all columns and answer all questions. If a par- 
ticular column or question does not apply to your company, so state. 








718 NETWORK BROADCASTING 


4. If information required by any column or question is not avail- 
able to your company or cannot be obtained by your company with 
the exercise of reasonable diligence, so state, and give reasons. 

5. It is IMPORTANT that the questionnaire be completed and re- 
turned to the Network Study Committee as promptly as possible—in 
any event it should be received in the Committee’s office not later than 
April 5, 1957. 

Table B—Part I: National Network Programs (p.3) 

This part requires you to list separately for each season (1952-53 
through 1956-57) all network programs in the categories described. 
As to each program indicate whether live (L) or film (F) immediately 
following name or title. 

A program which carries over from season to season should be re- 
ported separately as individual program in each such season. 

Columns 1, 2, 3, 4, and 5 (p. 3): In column 2 each program should 
be numbered [1, 2, 3, 4, etc.] and numbers should be carried forward 


in subsequent columns to identify information regarding same 
program. 























EHeample: 
a ae —— Soren tern eee a 
(1) | (2) (3) | (4) (5) 
Season | Title of program Number and length Type of Name of producing 
| of episodes or segments} program firm 
“4 7 a pleads sips anaes sh cians a ttaba At Moe 
1952-5: 3.| (1) Joe Smith Presents | (1) 39 4% hours..._---- (1) GV-_...| (1) Excelo Prod., Inc 
| (L) 
(2) Bieak House (F)- (2) 3 90 minutes_. (2) GD_-_.| (2) Our company. 
1953-54_| (3) Mama Loves Ps apa (3) 39 % hours......._| (3) SC....| (3) XYZ Co. 
(F). 
(4) Joe Smith Presents (4) 26 % hours....-..- (4) GV_...| (4) Excelo Prod., Inc. 


(L) 


Column 4 atx 3): Use the following for TV program types, indicate 
by initials. 


Program Types 


CHILDREN’S PROGRAMS MUSIC 
i ee Child Multiweekly. CM_-_- Concert and familiar music. 
CO___. Child One-A-Week. MV... Musical variety. 
W__._. Western. PM___. Popular and dance music. 

SM__._ Serious music. 
DRAMA 
QUIZ AND AUDIENCE PARTICIPATION 
ee Adventure. 
CS__.. Situation comedy. AP__._ Audience participation. 
FF____ Feature film. QG___. Quiz give-away. 
GD___. General drama. QP_ Quiz panel. 
SD_._. Suspense drama. 
| Ae Western. SPORTS 
MISCELLANEOUS sc nis ie St Sports commentary. 
SE___. Sports event. 

D____.- Devotional. 
DS___- Daytime serial. VARIETY 
DO___. Documentary. ys 2 : 
FD___. Forum and discussion. CV -- Comedy variety. 
HD._.. How To Do. GV__.. General variety. 
1_...... Interview. VT Variety talent. 
ae News. 
P_..... Political. 


TE____ Talks and educational. 
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Column 7 (p. 4): Above-the-line, below-the-line, and total refer to 

overall cost of the program, series, etc., during the season in question. 

Above-the-line costs should include creative and talent costs 

such as producer, director, program staff, story editor and staff, 

script (adaptation), writers, music scoring, music recording, 
library and staff, etc. 

Below-the-line costs program production and facilities (studio 
and technical costs, ete.). 

Notr.—It is recognized that there may be some differences in 
bookkeeping policy so that individual items may not be treated 
uniformly throughout the industry. You should submit figures 
in these catagories in accordance with the usual and customary 
bookkeeping and accounting policies of ‘ae company. If your 
company incurs certain operating costs which it does not normally 
allocate to specific programs, please indicate them by the cost 
classifications in which they fall (for example, general adminis- 
trative costs, promotion costs, etc.). 

Column 11 (p. 5): The terms “rerun rights,” “merchandising 
rights”, “subsidiary rights” do not appear to have exact meaning 
throughout the industry. For the purpose of this questionnaire they 
should be defined as follows: 

(1) “Rerun rights” should include all rights to exhibit the pro- 
gram or parts thereof on TV, except network exhibitions; 

(2) “Subsidiary rights” should include all other rights arising 
from the program other than merchandising rights; 

(3) “Merchandising rights” include the right of commercial 
exploitation other than broadcast of the program. 

This column should include all profit-sharing, rerun, subsidiary, 
and merchandising rights granted to all persons including your com- 
pany with regard to each program reported for season. Parents, 
subsidiaries or affiliates are “persons other than your company.” Each 
such person and the right granted should be identified. Lacept that 
all such rights, if any, in a single category granted to talent, may be 
reported as a total figure for such class of persons who need not be 
identified as individuals. 


Table B—Part IT: Nonnetwork Programs (p. 8) 

You should include under columns 1 and 2 (p. 8) all programs 
[produced,] sold, licensed or distributed by you for nonnetwork or 
syndication television exhibition during each of the past five seasons 
1952-53 through 1956-57 inclusive. These should include all such 
programs (except theatrical film, see table B—pt. III) exhibited in 
(1) national spot, (2) regional spot, or (3) local, markets and should 
be listed separately by seasons as illustrated in example in instruc- 
tion to part I of this table. 

Programs which are offered in more than one season should be 
listed for each such season. 

Some of the programs included in this part will already have been 
included and described as network programs in part I, hereof. Do 
not repeat on this table information regarding individual programs 
already contained in part I. 

If an individual program listed in this part is not included in part 
I, give information regarding the program called for in columns 3, 








720 NETWORK BROADCASTING 


4, 5, 6, 7, and 11 of part I [such information should be on a separate 
sheet and attached under column 2A of the part]. 

For all programs listed under column 2 of this part give information 
under column 15 through 23. 

Column 15 (p. 9): State total number of markets in which program 
was sold during the particular season. Total figure should include 
multimarket sales as well as individual sale. Do not list individual 
market under this column. 

Columns 19, 20, and 21 (pp. 10 and 11): Attach a copy of your 
standard form of sales or licensing contract. The purpose of these 
inquiries is (1) to establish the standard or usual exclusive coverage 
granted to television stations in connection with the sale or licensing 
of programs; (2) to identify those areas where exclusive coverage 
operates to prevent another station in an adjacent or nearby market 
from purchasing the same program for exhibition during the same 
season or part thereof; and (3) ascertain the extent and nature of 
such agreements. If your company does not grant exclusive coverage 
by contract but follows a policy or practice of not selling to certain 
markets if the program has been sold in an adjacent or nearby market, 
you should explain fully under column 20. 

Question 22 (p. 12) : 

(1) Select the five programs reported in columns 2 and 15 which 
were sold in the largest number of markets by your company during 
the 1955-56 broadcast season. 

(2) Opposite each such market enter (a) call letters of station 
which carried the program, (0) time slot (local time) in which pro- 
gram appeared, and (c) net price to station or other purchaser in 
particular market. 


E ee ; 


No. 1—Title 
Over the Hill 








Station 





12 to 12:30 a. m., Monday through Friday.| $125 
| 





| 
Market ok 
1. New York, N. Y- | 
| 


| WXYZ-TV. 











(3) In multiple-market sales of a program reported on continuation 
sheet, you nmap d enter price per market, if possible from your record. 
Where not possible you should enter symbol MS in price column for 
each market involved in such sale. [If more than one multimarket 
sale for same program differentiate by symbols MS (1), MS (2), etc.] 
At end of last page of continuation sheet enter total number of mar- 
kets involved in each such multimarket sale and total price and iden- 
tify by symbol. 


= 


— eee le 
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Example: 
es (os ak ' tlt ee Oe No. ewie Me ae 
Market Mama Loves Papa 
. Station Time bord Pries 
1. Now Yor. e-eeeeeeeeeeecnee--eennve-] WEYD-TV.....| 7408 p.m. Thursday.| MSC) 
2. San Svieieanitiidtaliie. ce ie isionshs bres-sv. .--| 5to6 p.m. ‘siestatie: $250 
& Lee inet Se " ‘tev bet ma. Weasley. | ase 





MS(1) 52 markets total price $50,000. 
MS(2) 20 markets total price $26,000. 


Table B—Part II1 : Theatrical Film (p. 14) 


Theatrical film includes all film or film programs (features, car- 
toons, short subjects, etc.) originally made for exhibition in motion 

icture theaters which subsequently have become available and have 

en offered for sale as television programing or exhibition. Film 
made primarily for television (even though suitable for motion-pic- 
ture use) should not be included in this table but should be reported 
in table B—part I or part IT, as the case requires. 

Question 2 (p. 14): Because of an apparent lack of uniformity in 
techniques of marketing theatrical film for television, it has not been 
possible to identify and define with precision a sales unit which would 
apply to all sellers or distributors of such film. The purpose of ques- 
tion 2 is to ascertain the amount of theatrical film being offered for 
television exhibition each season since 1952, and to identify the com- 

osition of the units offered for sale to the broadcasting industry. 
Some “packages,” “groups,” or other “units” offered for sale have in- 
cluded a large number of individual films—others have included 
smaller numbers of such film, and in still others feature films have been 
sold separately. If your company offers some packages or units which 
include a number of films, you should list, under appropriate season, 
the name or designation, if any, under which such unit or package was 
offered for sale; and the number and types (not titles) of individual 
films included in such unit or package should be entered opposite such 
name or designation. If packages or units have no names or other 
designations, you should list them as “Package No. 1,” “Package No. 
2,” etc., with appropriate entries following. Individual films of- 
fered for sale should be listed separately. Attach copies of promo- 
tional brochure or sales literature (if available) which describe such 
packages, groups, or other units of theatrical film. 

Question 2 (d) (p. 14): You should provide a list of all markets in 
which you sold theatrical film for each of the seasons 1954-55, 1955-56, 
and 1956-57 (to date). You should use markets listed in “Continua- 
tion sheet” to question 22, table B—part II. You should indicate 
markets by the number which appears at the left of the name of mar- 
ket in the first column of continuation sheet. 
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Example: 
Season : 1954-55. 
Markets: 1, 2, 5, 8, 9, 10, 11, 14, 16, 17, etc. 


FEDERAL COMMUNICATIONS COMMISSION 
Network Stupy COMMITTEE 
Washington 25, D. C. 

TV Program Questionnaire No.2 


(Networks) 


TasBle A: Ownership, capital structure, management 


1. Name and address of your company (principal office). 


2. Name and address of television film syndication division, subsidiaries, or 
affiliates, both foreign and domestic. If separate corporation, list officers and 
directors and state ownership interest of your company. 


38. Name and address of divisions, subsidiaries, or affiliates, both foreign and 
domestic, engaged in the production of television programs. If separate cor- 
poration, list officers and directors and state ownership of your company. 


4. List and identify other television program producers, both foreign and 
domestic, in which your company has a financial or proprietary interest. State 
nature and extent of each such interest and list programs in which you have 
acquired or will acquire rights by, through, or as a result of such financial or 
proprietary interest. (Do not include companies where your company merely 
has contractual rights in particular programs.) (See column 11, table B— 
part I.) 


5. List and identify all other persons or companies, both foreign and domestic, 
engaged in the creation or production of motion pictures or theatrical produc- 
tions in which your company has a financial or proprietary interest. State the 
nature and extent of such financial or proprietary interest. List any motion 
pictures or theatrical productions in which you have acquired or will acquire 
rights by, through, or as a result of such financial or proprietary interest, and 
briefly describe such rights. State generally the extent, if any, to which you 
have acquired or will acquire right to plays, scripts, or other theatrical properties 
by, through, or as a result of such financial or proprietary interest. 


6. List all motion pictures or theatrical productions not included in your 
answer to question 5 above in which you have acquired financial, proprietary, 
or exhibition rights on television or otherwise, and briefly describe such rights. 
(Do not include your interest in theatrical film libraries or backlogs currently 
available to television. This question contemplates a disclosure of your rights 
in motion pictures and legitimate productions currently exhibited or proposed 
for future theatrical use. ) 


7. What is your usual practice in acquiring scripts (other than indicated in 
question 5) for use in future television programing? Describe the extent of 
present backlog of scripts available to your network and the types of programs 
in which they are to be used. 
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TABLE B—Part I.—National network programs 


In col. 2 below list all sponsored programs, both live and film, composed of 10 or more episodes or segments 
which have been exhibited on your network during each of the past 5 seasons (1952-53 through 1956-57) 
between the hours of 6 p. m. through 11 p. m., inclusive, in weekdays and 1 p. m. through 11 p. m. on 
Sundays, and which were (1) produced and wholly owned by your company; (D wholly financed by your 
company whether or not produced by your company; (3) financed in part by your company; (4) and/or 
in which your company, directly or ae through stock ownership or otherwise has or had any 
financial or proprietary interest. Give the a ditional information regarding each such program called 
for under cols. 1 through 13 of this part] 





(1) (2) (3) | (4) (5) 


—<—<$—$——_——_——— 





Season Title of program | Number and length of | Type of program ! | Name of producing 
episodes or segments firm ? 





1 See instructions, 
2 If producing firm is parent, subsidiary, or affiliate of your company, indicate by (P); (S) or (A) after 
name, 


(6) (7) 





Production costs 
Where was program produced? 
If film program, where filmed? 
Give production cost information only for those programs which were 
produced by or wholly financed by your company 





Elsewhere Average cost per 
United States (specify) Above the line Below the line Total segment or 
episode 
(8) (9) (10) (11) 

Price* to sponsor. If | List and identify all persons includ 

Name of sponsor Day and time more than 1 sponsor, your company who have acquir 
or sponsors exhibited 4 give gross price to profit-sharing, rerun, merchandis- 
each and total ing, or other subsidiary rights in the 


program. Give brief description of 
right acquired by each 


4 Time should be day and hour (New York time) of network origination. 
*List gross price, discounts and net price. 





(12) (13) 





Was program subsequently sold or licensed for | If your answer under col. 12 is ““Yes,”’ state season 
nonnetwork or syndication exhibition? or seasons during which program subsequently 
a appeared; name or title, if different from networ 
title; and person or persons who subsequently sold, 
Yes No licensed, or distributed for nonnetwork or syndica- 
tion exhibition 








14, For the weeks of Apr. 12-18, 1953; Apr. 18-24, 1954; Apr. 17-23, 1955; Apr. 15-21, 1956; and Feb. 24~Mar. 2, 
1957, inclusive, state the number of hours of programing and number of programs exhibited on your 
network in each of the following categories: (a2) programs produced and wholly owned by your company ; 
(b) programs produced either by your company, jointly by another person and your company, or solely 
by another person, in which your company had an interest together with one or more other persons; 
(c) programs produced by persons other than your company in which your company did not have any 
financial or proprietary interest. Indicate also, for each of the above categories, the number of hours of 
sustaining and the number of hours sponsored programing. 


97927—58——48 
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TaBLE B—Part II.—Nonnetwork programs 


[Nore.—Instruction: List all programs produced, sold, licensed, or distributed for nonnetwork or syndi- 
cated exhibition on television by your company during each of last 5 seasons (1952- 














53 through 1956- 
in cols. 1 and 2 below] 37) 
(1) (2) (2A) 
Season Name or title of pro- Here add appropriate columns from table B—pt. I in 
gram ! accordance with instructions 


1 If program or portions of programs previously or concurrently appeared under different name or title 
on national network, refer to proper entry on table B—part I. 





(15) 


ieee bee ire Oe. 
| 
} 


Was program originally offered 
and not subsequently sold | If another sold, licensed, or distributed 


Number of | Gross | for network exhibition? the program for nonnetwork exhibi- 
markets sold billings? | anna eae tion on your behalf within the United 





States, identify suck person 


2 In addition to dollar amount, include in gross billings and show separately the total amount of dollar 


value of station time, securities, services, or other things of value, if any, which constituted all or part of 
the consideration for the sale or licensing of programs. 


8 Give brief description on separate sheet of your policy or practice, if any, as to discount or price differ- 
ential in (1) multimarket sales to same purchaser, (2) sales to multistation owners. 


(18) (19) 


If your company sold, licensed, or distributed the | 
program for nonnetwork exhibition on behalf of 
another person within the United States, identify 
such other person 


Does your present standard contract contain 
exclusive coverage provision? 4 


| 
| Yes 








(20*) (21*) 
| 
| 
| List and explain briefly all contracts or sales arrangement made 
If answer to col, 19 is “‘No,’’ describe your | _ or in effect during 1955-56 and 1956 -57 seasons where exclusive 
usual policy or practice, if any, with re- coverage provision would prevent sale of same program at 
gard to granting exclusive coverage | the same time for television exhibition in adjacent or nearby 


| market or markets 


*See instructions. 
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TABLE B—Part II.—Nonnetwork programs—Continued 





2. For the season 1955-56, make appropriate entries on accompanying sheet* with regard to all sales or pro- 
grams listed in col. (2) if total number of such programs for such season is 5 or less; if total is 6 or more. 
make such entries with regard to the 5 such programs which were sold in the largest number of markets 
as shown in col. (15) hereof; For the purpose of this question, a *‘sale’’ means the sale or licensing of the pro- 
gram for 1st-run (nonnetwork) exhibition in the particular market. 

3. Using the markets set forth in 1st column on left of continuation sheets,* list (on separate sheet) market, 
station, and time of clearance for all programs listed in col. (2) of this table, during 1956-57 season (to 
date). For the purpose of this question a‘‘sale’”’ means the sale or licensing of the program for Ist-run (non- 
network exhibition in the particular market. 

24, State whether your owned and operated stations and/or your affiliates, by contract or otherwise, are 
granted any right of Ist call, right of Ist refusal, or any price consideration or discount in the sale, lease 
or distribution of programs by your company for nonnetwork or syndication. If answer is ‘‘ Yes,’ 
briefly describe. 

95, Is it the policy or practice of your company to offer nonnetwork or syndicated programs to your affiliates 
in a particular market before such programs are offered to otber television stations in those markets? 
Is this the case with regard to any particular types of classes of syndicated programs? If answer is 
““Yes,”’ to either question above, briefly describe, 


*Use a separate sheet headed “‘ Continuation Sheet To Be Used As Directed In Question 22, Table B— 
Part II,” included with this questionnaire, 


TasBLeE B—Partr III.—( Theatrical film) 


1. Does your company sell, license or distribute theatrical film for nonnetwork 
exhibition or syndication? 


2. If answer to question 1 is “Yes”: 


(a) List by seasons from 1952-53 through 1956-57, by title or other desig- 
nation used by you, all packages, groups or other units of theatrical film 
(including individual films separately offered) offered for sale or licensing 
by your company for nonnetwork or syndication exhibition; and state 
number of (1) features; (2) short subjects; (3) cartoons; (4) other types 
of film, included in each such package, group, or other unit; and 

(b) List total number of sales of theatrical film for each season 1954-55, 
1955-56, 1956-57 in each of the following categories: 

(1) Sales to your owned and operated stations ; 
(2) Sales to stations affiliated with your network ; 
(3) Sales to other stations. 

tive gross billings for each season in each category. 

(c) On separate sheet provide the information called for in columns 19, 
20, 21, 24, and 25 of table B—part II, as it applies to your sales of theatri- 
eal film. 

(d@) Using markets set forth in first column of “Continuation Sheet To 
Be Used As Directed In Question 22, Table B—Part II” list by number 
all markets in which your company sold or licensed theatrical film for tele- 
vision program purposes during each of the three seasons 1954-55, 1955-56, 
and 1956-57 (to date). [See instructions. ] 


3. List all packages, groups, or other units of theatrical film (including indi- 
vidual films separately acquired) in which your company has acquired exhibition 
rights since June 1, 1954, and state in each instance whether acquisition was for 
(a) network exhibition; (0) exhibition on your owned and operated stations; 
(c) for sale or licensing as nonnetwork or syndication exhibition. Include the 
number of features, shorts, cartoons, in each such package, group, or other unit. 
(Identify owned and operated stations for which exhibition rights were acquired 
for each such package, etc. ) 


4. For seasons 1954-55, 1955-56, and 1956—57 state extent to which theatrical 
film has been used as network programing, including (@) names of programs; 
(b) day and time of exhibition; (c) length of program; (d) number and type 
of theatrical film exhibited on each such program. 
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Part C—PRoOpDUCTION FACILITIES 


1. Briefly describe facilities (studios, etc.) for the production of (a) live Ty 
shows; (6) TV film shows owned by your company, including: (1) location, ete. ; 
(2) whether built for you or acquired from others and when; (3) capital invest- 
ment (original cost plus improvements). 


2. Does your company use or lease nonowned program production facilities 
used by other companies? If answer is “Yes,” state location and briefly describe 
such facilities and give name and business of owner or other persons with whom 
you have lease or other arrangements for such use. State term of lease or other 
arrangement, and describe any profit-sharing arrangement, right of first refusal, 
option, or other right to programs produced by your company held by such 
owner or other person. [If such owner or other person is your parent, subsid- 
iary or affiliate, or is a person otherwise associated with your company, so state 


and give details.] (Include parents, affiliates, subsidiaries, and other asso- 
ciated persons. ) 


3. Does your company presently propose to acquire production facilities or to 
increase your present production facilities by constructions, acquisition, lease, 
or otherwise? If so, explain briefly. 


Exursit 11 
Budget Bureau No. 52-5701 
Approval expires December 31, 1957 
FreperAL ComMUNIcaTIons CoMMISSION 
Network Stupy Starr 


Syndicated Film Questionnaire 


Call letters of TV station -..----- CEI, conve ninsnsrencysey-avedeaty ile 

Channel number ........=--.aa SERRE eels) - nants ciatiin ennai 

fog yg ESS. RINE tire et, cain ciccintiatnneeeseaie 
INSTRUCTIONS 


1. On the basis of your program logs, list all syndicated film pro- 
grams shown during the weeks of April 8-14, 1956 and March 31- 
April 6, 1957. Provide the following information for each syndi- 
cated film program: 

Day on which shown. 

Program title-—If your title for the program differs from that 
of the syndicator, also list the syndicator’s title, if known. 

_ Time program started.—Indicate in each case whether starting 

time Is a. M. or p. m. 

Length of program.—The length of the program is to be com- 
puted from the start of the program to the beginning of the next 
program. Thus, a program which runs for 14 minutes and is 





; 
; 
' 
i 
: 
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followed by a minute of spot announcements before the next pro- 
gram begins is to be counted as a 15-minute program. Enter 
length of the program to the nearest minute. 

Syndicator or distributor _— whom program obtained.—This 
information should be supplied from your records. If your rec- 
ords do not contain this information, consult Standard Rate and 
Data Service, Films for Television, issued monthly, which lists 
all syndicated programs and their distributors. If the adver- 
tiser (or his agency) supplied you with the syndicated film pro- 
gram, so indicate and list the program’s syndicator e. g., “adver- 
tiser supplied ; syndicator—Screen Gems”. 

2. A syndicated film program is one produced especially for tele- 
vision including cartoons and shorts, and distributed on a nonnet- 
work basis. Syndicated film programs include programs supplied 
by ABC Film Syndication, Inc.; CBS Television Film Sales, Inc., 
and NBC Television Films. 

2. Do not list any of the following types of programs: 

Network programs.—Live or film programs distributed on a 
network basis by ABC, CBS, and NBC. 

Local live or local film programs.—Programs produced by the 
station, originating either at its studio or by remote control, and 
presented either on a live or film basis. 

Feature film programs.—Film programs intended originally 
for theater use, including cartoons and shorts. 

Other film programs.—Industrial or public service film-pro- 
grams. 

4. If in your opinion the week of April 8-14, 1956, or the week 
of March 31—April 6, 1957, is not representative of the station’s op- 
erations, please attach a statement to the questionnaire so advising and 
indicating in what respects the week in question is not representative. 

5. Return one copy of the completed reports to the Network Study 
Staff, Federal Communications Commission, Washington 25, D. C. 


I 


{List your signon and signoff times during each day of the 2 weeks and the total number of hours programed 
for each week. Exclude test patterns] 


Week of— 


Day Apr. 8-14, 1956 Mar. 31-Apr. 6, 1957 


Signon Signoff Signon Signoff 





Sunday - ---- 
Monday 
¥, | See 
Wednesday 
Thursday 
PRN 3 65 Sines cnn cdin isd dabhopedadeunh ah} piddbabiedibabhehe RAMEE Eee okie 
Saturday-........-- 





Total hours broadcast during week 
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II.—Syndicated film programs shown during week of Apr. 8-14, 1956 














Syndicator 
Program Time | Length of | or distributor 
Day title program | program from whom 
|} started | (minutes) program 
obtained 
(1) (2) (4) | (5) 


% 
oer Ta 


| @) 
| 


IlI.—Syndicated film programs shown during week of Mar. 31-Apr. 6, 1957 





| 
| | Syndicator 
Program | Time | Length of | or distributor 
Day | title | program | program from whom 
started | (minutes) program 
| | obtained 
@) | (2) | (3) (4) (5) 
| 


Exnuisrr 12 (a) 
FCC 57-281 (42810) 


Before the Federal Communications Commission, Washington 25, 


D.C. 
Docket No. 11960 


In THE Marrer or Strupy or Rapro anp TEeLevision Network Broap- 
CASTING Pursuant TO DeLeGaTion OrpDer No. 10, Datep Juty 20, 
1955, anp Network Srupy CommirTee Orver No. 1, Daten Novem- 
BER 21, 1955 

ORDER 


At a session of the Federal Communications Commission held at its 
offices in Washington, D. C., on the 20th day of March 1957: 

The Commission having before it a communication from the Net- 
work Study Committee, and 

Whereas Network Study Committee Order No. 1, adopted Novem- 
ber 21, 1955, directed that inquiry be made pursuant to section 403 of 
the Communications Act of 1934, as ceeded (47 U.S.C. A., sec. 403), 
to obtain data and information relevant to the Commission’s study of 
radio and television broadcasting provided for by Delegation Order 
No. 10, dated July 20, 1955 (FCC 55-810) ; and 

Whereas, on November 22, 1955, the Committee issued a public 
notice (FCC 55M-977) setting forth the purposes and the objectives of 
said study; and 

Whereas the said study has been deemed by the Commission as neces- 
sary to serve and protect the public interest in the wider and more 
effective use of radio and television broadcasting; and 
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Whereas in furtherance of said inquiry the Committee, pursuant to 
Network Study Order No. 1, has requested data and information rele- 
vant and material to said study from various persons, firms, and com- 
panies in the broadcasting industry ; and 

Whereas most such persons, firms, and companies have cooperated 
in the making of the study and a substantial amount of information 
and data so ares of them has been voluntarily submitted to the 
Committee; an 

Whereas certain persons, firms, and companies have been requested 
to supply such information and data but have failed to do so; and 

Whereas the Committee has now determined and informed the Com- 
mission that in order to carry on and complete said study it will be 
necessary to take testimony and require the production of documen- 
tary evidence; Now, therefore, it is 

Ordered, Pursuant to section 403 of the Communications Act of 
1934, as amended, that an investigatory proceeding. be instituted and 
carried on by the Network Study Committee concerning the matters 
and for the purposes set forth in Network Study Committee Order 
No. 1 and said Public Notice FCC 55M-977 ; It is further 

Ordered, Pursuant to the provisions of section 5 (d) of the Com- 
munications Act of 1934, as amended, that for the purpose of such 
inquiry, Chairman George C. McConnaughey, Commissioner Rosel H. 
Hyde, Commissioner Robert T. Bartley, Commissioner John C. Doer- 
fer, Chief Hearing Examiner James D. Cunningham, and such other 
employees of the Commission as the Committee may designate, are 
hereby designated presiding officers of the Commission and each of 
them, acting individually, is empowered to hold hearings, administer 
oaths and affirmations, subpena witnesses, compel their attendance, 
take evidence and require the production of any books, papers, cor- 
respondence, memorandums, or other records deemed relevant or 
material to the inquiry, and to perform all other duties in connection 
therewith as authorized by law. 


FrepEeRAL COMMUNICATIONS CoMMISSION, 
Mary JANE Morris, Secretary. 
Released: March 21, 1957. 


Exursir 12 (b) 


FreperAL CoMMUNICATIONS CoMMISSION 
Washington 25, D.C. 


PUBLIC NOTICE 42811—-FCC 57-—282——-MARCH 21, 1957 


STATEMENT BY THE FCC Network Srupy CoMMITTreE REGARDING THE 
OrpeR OF THE FCC ror Aan INVESTIGATIVE HEARING RELATIVE TO 
CrerTaAIn Matrers INCLUDED IN THE NetworK Stupy 


In November 1955 the Network Study Committee issued Order No. 
1 describing the scope of the Commission’s network study. The 
study was deemed necessary by the Commission in order to serve and 
protect the public interest in the wider and more effective use of radio 
and television broadcasting. Since that time the Committee has been 
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engaged in the collection of information and data regarding the vari- 
ous issues outlined in the order. Informal meetings have been held 
with most components of the industry; conferences have been had 
with various groups within the several components, and questionnaires 
have been submitted to the networks, the television stations, adver- 
tising agencies, station representatives, and nonnetwork program pro- 
ducers. The Commission has been highly pleased with the full coop- 
eration in the study by most persons, firms, and companies in the 
several components of the industry. In most instances those from 
whom information and data have been requested have voluntarily 
collated the material and submitted it to the Commission. However, 
certain persons, firms, and companies have ignored the request or have 
expressed reluctance to provide voluntarily information which is 
essential to the study. Also, preliminary evaluation of some of the 
data and information indicates that in some areas it may be necessary 
to obtain further information of a more specific character. 

In view of the foregoing considerations, the Committee has decided 
it is necessary to the further progress of the study and to the comple- 
tion of the network study report that an investigatory proceeding be 
convened for the production of documentary dnt oral Gvidmaiee. 

The Committee has advised the Commission of the necessity for sup- 
plementing the network study with this more formal type of proce- 
dure, and the Commission has issued an order establishing the pro- 
cedures for such investigative proceedings. It provides that any 
member of the Network Study Coninitian or other Commission per- 


sonnel who may hereafter be specifically designated may act as pre- 
siding officer for the purpose of taking evidence and issuing subpenas 
or other process in connection with the proceedings. 

The proceedings will be convened at such times and places as the 
Committee may direct. 

Adopted: March 20, 1957. 
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Exursit 13 
TABLE A-1.—Pattern of ownership in top 100 markets, 1956 


VHF stations UHF stations 









































Market Total} Multi-| Total | Newspaper | Independent | Multi-| Inde- 
sta- ple inde- owned VHF without; ple pend- 
tions | owned pend- |independent| other media | owned ent 
ent stations connections 
Si atccennitiiaisamernenh capes = aiaeafipiaiatalpils \———— 
 & Oe Oy ere 7 6 i ae es B lnass see is 
Chicago, Ill_. : és wnqeniete 4 4 sven ch dh oe cokes aniaitastdidbae andi ae 
Los Angeles, Calif................- 7 6 1 ) i ES EAE Bit nny teo es 
Philadelphia, Pa................- 3 2 1 B ha cto cnw spunea ieuptaii aie 
Detroit, Mich---- saad 3 2 1 B Liecccdaccwevcsnceed eee 
I BR iakininbsinnndihemedat’ 2 2 ‘ naisowse toed ccthe emi eas 
San Francisco-Oakland, Calif. -.-.-_- 3 —# aa ae ee ae rere re ; 1 
Pittsburgh, Pa aaa 1 1 | | : jn pkaeiedecnanes i: 1a 
St. Louis, Mo 3 2 1 D Piinccaccaseunwtioemendhaies eed 
Cleveland, Ohio............-. 3 D lowsedikecsenoudiia eubedinncdeschatdeadaeease ee 
Washington, D, C........---.---- 4 | 3 1 Bi fhadssantssseca bemqueiedebal 
Baltimore, Md = 3 | 1 2 1 be hes pe fe. 
Minneapolis-St. Paul, Minn-.----- 4 4 » dade iposéns sated washn eke 
Buffalo, N. Y 2 1 1 Wi titeiockedivan PR. ae ss 
Cincinnati, Ohio_- 3 OF Boinnccukce aalieanall sean dighicsihsttiaghs Naa enc ints a 
Milwaukee, Wis-_-- 2 1 1 1 ‘a a ee, 
Kansas City, Mo_.-.- 3 1 2 1 1 dnb Ain owed 
Houston, Tex. 2 2 2 ; et 
Providence, R. I | 2 2 | 2 ae 
Seattle-Tacoma, Wash -. és 4 2 2 1 1 : 
Portland, Oreg 2 1 1 a ean 1 1 Sil 
New Orleans, La 1 1 ‘ EE 
Atlanta, Ga 3 3 | eae hecauelns 
Dallas, Tex... 2 2 B fn... cewae sun beng tceueees 
Louisville, Ky--- 2 | 1 | 1 }. ba csnnwisnipoein els cihekd dane be 
Denver, Colo... 4 2 2 Ph. dct ea hepa dose 
Birmingham, Ala_. 2 |} Bf. ~~ 2 nei dee oon [ace cewais gene eva seee bees 
San Diego, Calif 2) | 2 |. 2 j.. ails oe 
Indianapolis, Ind - - samboegenl ‘ Gti s easnaa ania ac ak ats bid Diba aise J 
Youngstown, Ohio_.......--..---- ae : a Ss Fee ata 12 
Albany-Schenectady-Troy, N. Y-- 1 | 1 |. 1 1 *] 
Columbus, Ohio. -- aaa 3 | 2 1 OB oa ote acs T° 
San Antonio, Tex. -_--- 2 |} 2 1 eee ed 1 
oe “eee 2 | 1 1 Pes YE. 
Rochester, N. Y_-..- 2) 2 |. ee wh ~—ikiee 
Memphis, Tenn. 3 | 2 | 1} ss 1 | eo 
Dayton, Ohio-_---- ‘ a? 2 | 2 t. | corona Sieaicincarelhn atacand |. Rica 
Norfolk-Portsmouth, Va-.-_- | l 1 a = eal 2 
Allentown-Bethlehem-Easton, Pa_| 3 saa leeaaticeapehetitiel 1 i] 
i | ee . ; nitedinasdianhiaimentied Dh aus 
Tampa-St. Petersburg, Fla_.. 2 1 1 | B ikdecadinginae are ‘ 1 
Springfield-Holyoke, Mass_- Fe eed sadene andaanindipandemmatinied si 22 
Toledo, Ohio........-- 1 | Bhs vaveenfeos duicnagthehiscink bn mettinntiiniipintetdiiad ne sscethiainenneaeaeaiel 
Wilkes-Barre-Hazelton, Pa. iteha lencndnaeesens  aeaidacl bh iniealhcamaduae 22 
Omaha, Nebr- iain 2 | 2 |- paanag Lieibenwasegequigaied inant eis 
Fort Worth, Tex.-- sean 2 | 1 | 1 B lindscceekedainipadess ahtes 
Hartford-New Britain-Bristol, | | | 
Conn ee - ixasatdccdbeewed . BS Saaed 1 1 
Wheeling, W. Va.-Steubenville, | | | 
Ohio. acken 2 | 2 | 1 OR ncetbcee aes 
Syracuse, N. Y. 2 | 2 |. . $6ddevawe gers enhenennaie ape i 
Knoxville, Tenn. ._- 2 1 1 ji. DB Re sinne | 1 
PE ice cncwewecwedeus 4) 2 | 7 howe | y ee Sannin 
Richmond, Va. need 3 | | B hin csace | *3 | i 
Oklahoma City, Okla_--- inal 2 | 2 | crane nine tiais as iii ‘pti enced unre cite teeiearniana 
Charleston, W. Va t 2 | ot lenmesen a D lodndeinnd hihannniigier 
Nashville, Tenn. aol 3 | 3 i. | 3 pdived ie 
Jacksonville, Fla 1 | DT \enasduwcceliantielibnchinesiiineents a 
Harrisburg, Pa-- | ant ee! cn antag ela 1 22 
Johnstown, Pa 1 | 1 D Renniaaibind — 1 
ot a RL RTE 1 | Bibeiesreces al © laseisintneenacand 
Grand Rapids, Mich.- 1 |} S Enceinieinus ane panel nwansinael piamemeninaiualaakad 
Utica-Rome, N. Y.- BR setescetcomiins S xawcney =| "Eh binwewccciieessan , 
Sacramento, Calif_................ 2 seiisianeaie FF Ve cecidibiieese i, re 1 
Fresno, Calif - GES ae t hastens aes B Reiatedated 22 
Salt Lake City, Utah..._.--__-. 3 Dl vcsboanckatictasgeubnisilecssieghcelibecsetnnnian : 
ol. oe 1 | 1 nediidlnsiainn rote ideas tpanitigvantee i endsapsidinhsidhetoassil dagteigimeenlly Rmaeilaredihe 
New Haven, Conn.. Pe 1 Dl Rdteivaiuciiins b inenipmcaieneitinere i inas-aiciahaaaniiabet clip aeietenerall adn aabdidis 
Bridgeport, Conn___.........- cad raed Be gomanate ie. EE Da eee a ee ere 1 
I a ee ee L cabicaiech cba aeeaines Peterson 1 | 1 
RE Pinwanccccadvenemawnen | cuca sve sinuses hamaeiiaiailiadlinnialadens binant ae ay ea. | 1 
Duluth, Minn,-Superior, Wis. -.---| 2 | a D Eecibtnladandons ) SS, Re 
TUM; WENN o oo - . sansekt Mbescwse pcg Dh cues Bo as cs ie a seo bows 


See footnotes at end of table. 
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TasLeE A-1.—Pattern of ownership in top 100 markets, 1956—Continued 


Market 





VHF stations 


UHF stations 


Independent | Multi-| Inde- 


VEF without 


other media 
connections 


ple pend- 


owned ent 





Chattanooga, Tenn...__- 


Huntington, W. Va. -Ashland, a) 


Lancaster, st 

Davenport, Iowa- Rock Island- 
Moline, Ill 

Mobile, Ala. 


Des Moines, Rae Lad 7 


Wichita, Kans_. 


Spokane, PO Wi ee heal 


a 
South Bend, Ind._-_--- 
ORs Fiano 
Stockton, Calif... -- aed 
Charlotte, N. C___.- 

Little Rock-North Little Rock, 
Beaumont-Port Arthur, Tex 

FE] Paso, Tex_- 


Greensboro-High Point, AG. tot 


Binghamton, N. 
Fort Wayne, Ind 
Shreveport, La__- 
Lansing, Mich_- 
Columbus, Ga_.- 
Madison, Wis___-_-- 
Greenville, 8. C__- ; 
Corpus Christi, Tex.._._-- 
Charleston, 8. C_. : 
pa ae a 
Austin, Tex 








Oh O&h bh 


mt BD RD ee 





Total | Newspaper 
inde- owned 
pend- |independent 
ent stations 
a 
1 
dil Mei Gn agttie Maicice 
1 
2 ote 
Otani etaaets 
 hetis 
3 
l | 
. 
aut’ = . 
3 i. 
: | 
sacasulin 7 
Pre 
1 





*1 station is owned by a motion-picture theater interest. 
1 Station(s) owned by a newspaper interest. 
21 station is owned by a newspaper interest. 





1 
weesenennngs. 
oe Stone 
1 
ctiakestancdeateh ; 
*2 











T 
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Taste A-2.—Percent of total United States population accounted for by stations 
of selected multiple owners, as of July 1957 


Storer Broadcasting Co.: 
Ne ol ae 
Cleveland 
Toledo... .. 
Atlanta 
Wilmington --... 


Total _- 


Note.—If Wilmington is considered part of the Philadel 











Television 
Metropli- markets 
tan area ¢ (Television 
magazine) 
(2) (3) 
' 
wand 3.1 
i 1.0 2.6 | 
-3 8 | 
al 1.6 
amen 2 -6 
oe 1 7.7 





4. , 
hia television market, then the total percent 


Estimate 
based on 
midpoint of 
cols. (2) and 
(3) 


ot pe 


. 
SOS wmD 


6.4 


) 
of United States population accounted for by these 5 television markets is increased from 
7.7 percent to 11.2 percent. 


Storer is also licensee of Miami UHF which has ceased operation. 


National Broadcasting Co.: 
New York 
Washington 
Chicago ieee 
Los Angeles 
Philadelphia 
Buffalo (U)--- 
New Britain (U)_.-.-.. 


Zee. ..-. 


RKO Teleradio Pictures: 
Boston_...-. 
Los Angeles 
New York... 
Memphis. _-. 


NL celts excercise 


American Broadcasting Co.: 
New York-.-...---- 
Chicago 
Detroit. -- 

Los Angeles... . 
San Francisco 


I oc eastside ddesvinceasoaie 


Columbia Broadcasting System: 


New York-- 
Chicago 

Los Angeles 
Milwaukee (U). 
Hartford (U)__-- 
St. Louis ¢. 


Total_.- 


Cowles Broadcasting Co.: 
Minneapolis. - 
Des Moines 
Hutchinson-W ichita 
Sioux City....--. 
Huntington 


atececs 


Samuel I. Newhouse: 
I 2s codatinnnitn ton 
Harrisburg (U)...-.---- 
Portland, Oreg 
Birmingham 
St. Louis 


Elmira, N. Y. (U) 


iid ciietpiccnncwaiabanbiddneietntabencadsdaa 


See footnotes at end of table. 












































| 8.6 9.9 9.3 
a3 1.6 1.4 
3.6 4.4 4.0 
eS 3.4 3.9 3.7 
2.4 4.1 3.2 
eH 1.0 i. 
cal et 1.0 .6 
a 20. 1 25.9 23.0 
= — a = = —— —— —— — 
<i 1.5 2.9 2.2 
wipigdadbia | 3.4 3.9 3.7 
oii 8.6 9.9 9.3 
4 8 1.3 8 
.| 13.8 18.0 | 16.0 
* 8.6 9.9 9.3 
3.6 4.4 4.0 
= 2.1 3.1 2.6 
n° 3.4 3.9 3.7 
ae 1.6 2.3 2.0 
‘ 19.3 23.6 21.6 
8.6 9.9 9.3 
3.6 4.4 4.0 
3.4 3.9 3.7 
.6 1.4 1.0 
“ = 1.0 .6 
1.1 1.8 1.4 
17.5 22. 4 | 20. 
— oS = ————S||_bsOoaSS=—=—=—=—_—= 
.8 1.6 1.2 
3 8 .4 
oA 6 4 
. 06 | .4 .2 
a 1.3 x 

Scene 
1.46 4.4 2.9 
ames 2 8 <5 
2 .5 4 
5 9 a 
4 1.2 8 
1 1.8 1.4 
1 s a 
2.5 5.4 4.0 
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Taste A-2.—Percent of total United States population accounted for by stations 
of selected multiple owners, as of July 1957—Continued 




















Saas 
Television Estimate 
Metropli- markets > based on 
tan area « (Television | midpoint of 
magazine) | Cols. (2) and 
(3) 
(1) (2) (3) (4) 
iw o a 
Triangle Publications, Inc.: | 
I fatint ong a dedidninbadgdicnecnaibnpeendibans 2.4 4.1 3.2 
Binghamton-.----......--.-- 1 1.0 6 
PRP see wcckecsn enue 1 1.0 6 
PRE REN sas irktwan sda swnnadogandsacepaneseenacan 2 2.0 11 
SAINI AINE Pins cn adidas ease cc downcscnteosewenns (4) (4) (9 
PUL, .paichicccas i fuiceisescn i epepeicinitelntal 2.8 | 8.1 5.5 
Westinghouse Broadcasting Co., Inc.: Ee tana me an 
Boston - -.....--- bi pnieb den cnsrisewinbentesibuwe 1.5 2.9 2.2 
Cee ¢aads. doctupeiess rail esalclii sated 1.0 2.6 1.8 
Pe RIINGD soto ask wacee ck. d. aseess 1.6 2.3 2.0 
I 6k ak nae h on nock id sncandngktn Mews dp uanintned 1.4 2.5 1.9 
OL os toc ncckt  e el oole AD 8 1.6 1.2 
Total........_.- 6.3 11.9 91 
Crosley Broadcasting Corp.: Fr le pas RS: Bese 
Cincinnati-_-.-- $agAab dp ewns ss inden cehewepewbdipwd -6 1.3 9 
SORT OUR i 5cpeyases bhabbbieedinittcdaddedsenns tapelie umes -3 1.1 7 
BIER in 6 cc60s.xbebet nai aitvndaldc.ccsecbukawnasee -4 1.1 8 
BEIER. <isa0300000-- 5 1.6 1.0 
Indianapolis ¢ .4 1.4 9 
i Ahecet iensdiieiine aiminmcmnacedeain 2.2 | 6.5 4.3 
Meredith —menengting < Co. ike : 
Syracuse........-- pinacdbionls staditenmennint 2 8 5 
6 6 Becta sais bthinks di bden nar en tiediamamaccekamuwtnie on on a 
a ee wa en ecicmnee .3 4 4 
aan -6 1.1 8 
nl eke e ene bed bebebetisionecanscsssounente . 1.3 | 3.0 2.1 











¢ Standard Rate and Data Service, Spot Television, Nov. 10, 1956. Estimate as of July 1, 1956. 
+ Television Magazine Marketbook, August 1956. 
¢ Not yet on the air. 


4 Not a standard metropolitan area and television market estimate not available. 


Estimate as of Jan. 1, 1956. 
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Exureit 15 


TaBLe A-3.—Percent of United States population accounted for by top 100 
markets 


It is not possible, without extensive and time-consuming study to determine 
precisely the effects of any particular population limitation. The number of 
stations which might be owned by a multiple owner under a specific population 
restriction would vary depending on the location and height of antenna, and the 
power of station as well as on the application of the Commission rule with respect 
to “duopoly” and other pertinent factors. 

It was, therefore, decided to proceed on the basis of readily available statis- 
tical series. Unfortunately, no one series fits the necessary conditions—namely, 
a measure of unduplicated coverage on a grade B contour basis. After discus- 
sion with industry researchers, it was decided to construct a new statistical 
series which was approximately midway in its results between the standard 
metropolitan area data and the Television magazine estimates. It should be 
emphasized that these figures provide only a rough approximation, indicating 
magnitudes. They do not purport to be authoritative estimates of the population 
included in individual markets. 


Taste A-3.—Percent of United States population accounted for by top 100 
markets 





















































(1) (2) (3) | (4) 
| 
TV markets! Metropolitan | Estimate based 
(Television area 2 (estimate | on midpoint 
magazine) July 1, 1956) of cols. (2) 
and (3) 
Rank (based on standard metropolitan areas) 
Per- |Cumu-| Per- | Onna Per- | Cumu- 
cent lative cent lative | cent lative 
ae , \ - a fae oa | 
1, New York... ...- es am ‘ 9.9 8.6 | 9.3 | 
2. Chicago ; Ld dhisnccaaeel ‘ 4.4 3.6 | 4.0 | 
3. Los Angeles___- — ; , d ; 3.9 3.4 | 3.6 
4, Philadelphia. i ‘ ai | 4.1 2.4 3.2 
By Rani dipencnentIasicacsh idlbincoschecl.... am 21 2.6 
a — —_—_——_—_-} 
Gabtetel: 2. ~...5....... to Sencisc tests. 25. 4 20.1; 2.1 22.7 22.7 
6. San Francisco-Oakland__..............- 2.3 i ') 1.6 a 2.0 
i) SS ae See See SS eee ay ES SE 2.9 1.5 2.2 
Oy PR Sis os loko cleké oc eeeceweeeeaaes. | 2.5 1.4 2.0 
9. St. Louis_._- spaininte lth ss eli dneldabaas el octet al 1.8 1.1 14 
we Wetemnettty, DD, Gis bs.065ciccctcibn. 1.6 3 1.4 
NOR nt Baccccebsccetodliee .--| IL1] 36.5 6.7 26.8 | 9.0 31.7 
Re I el rh cceseeasen i ee ex 1.8 | ce 
12, Baltimore __ --_-- indicates tides 1.6 9 1.2 
i Dement. Pah: o2cccc = cacwesseecseses.. 1.6 8 12 
a i a 1.0 om 8 
15. Houston-Galveston --...._..-- an astute “an 1.2 ot 1.0 | 
| | — 
ONS ss eh oo a chaneecnadeaaan 8.0 44.5 4.1 | 30.9 6.0 37.7 
aN Se heel, ae re 1.0 | 
17. Milwaukee Peeper er 1.4 | .6 | 1.0 
18. Kansas City.....-.. ‘ 1.1 | i 6 | .8 
19. Atlanta_- 1.6 | °5 | 1.0 
20. Dallas-Fort Worth 1.4 | -8 | | 1.1 
cia etisalat ei tential 
Subtotal _ .- 6.8] 561.3} 3. 1 | 34.0 | 4.9 42.6 
21. Portland, Oreg To tinsnil 9 a, 5 | a re » 
22. New Orleans : : — é 1.0 | | 5 | .8 
23. Seattle-Tacoma. - -__-- whé 1.0 | > | j -8 
24. Providence ; RF | 5 | | 11 
25. San Diego, Calif.-Tijuana, Mexico. _. . | .6 5 | .6 
DUNNE... cnccgteiccc d dial a 5.2 56.5 2.5 36.5 | 4.0 46. 6 








See footnotes at end of table. 
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TABLE 


26. 
28. 
. San Bernardino 
30. 


31. 
32. 
33. 
34. 
35. 


36. 
37. 
38. 


41. 
42. 
43. 
44. 


46. 
47. 
8. Hartford, New Britain 
49. 
50. 


5 l . 
od, 
53. 
54, 


55. 


56. 


. Wheeling. _ 


62. 
63. 
64. 


65. 


66. 
67. 
68. 
69. 
70, 


Rank (based on standard metropolitan areas) |. 


Denver 
Miami-Fort Lauderdal 
Louisville .___ 


Indianapolis 
Subtotal. 


Youngstown _._ 
Birmingham 

Columbus, Ohio__- 

San Antonio___ 
Albany-Schenectady-Troy 


Subtotal _. 
Memphis. .- 


Dayton _- ‘ 
Rochester, N. Y_-_.- 


39. Tampa-St. Petersburg. 
F440. 


Norfolk-Portsmouth 


Subtotal ___ 


Fort Worth. (See Dallas-Fort Worth.) 


Akron 
Phoenix-Mesa 


A llentown-Bethlehem-Easton 
. Toledo 


Subtotal 


San Jose__.. 
Springfield-Hol yoke 


Omaha___. 
Oklahoma City_- 
Subtotal __. 
Sacramento_.- 
Wilkes-Barre-Scranton 
Syracuse. __ 
Jacksonvill 
Knoxville. 


Subtotal. 
Nashville_.__ 
Steubenville 


Richmond-Petersburg 
Flint 


. Charleston-Huntington, W. Va 


Subtotal. 


Wilmington, Del 
Canton 

Grand Rapids 
Fresno-Tulare 
Salt Lake City 


Subtotal. 
Harrisburg, Pa 


Wichita-Hutchinson 
Johnstown, Pa- 


Tacoma. (See Seattle-Tacoma.) 


Tulsa 


Subtotal 


See footnotes at end of table. 
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A-3.—Percent of United States population accounted for by top 10 















































8) 48.5 


markets—Continued 
isIE BSL Y ye. —————— 
(2) (3) (4) 

TV markets! | Metropolitan | Estimate baseq 
(Television | area? (estimate | on midpoint 
magazine) July 1, 1956) of cols. (2) 

and (8) 

Pe ee ah — 

Per- |Cumu-| Per- |Cumu-} Per- | Cumn. 
|} cent | lative cent | lative cent lative 
ee ee ren , an 
| 6 4] 5 | 
8 5 | 7 

fee | 4 | 9 
NA | .4 
1.4 | 4 | x) 
4.2| 60.7 21] 386) 30 49.6 
a a ee ee 
= 1.2 4 
: aa .4 
7 | .3 

Ayo (BOW 3 | 

esl 

i 1.3 | 
1.1 | 
| .6 
eo 
: 8 | 
as | 
4 | 3 4 
4] a 4 
5 | 33] 4} 
8 3 | .6 
21] 719 12) 431/ 28) 527 
mines Ean hell 1 ee 
5 | 3 4) 
1.0 | | 3 .6 | 
7 | | 2 | 4) 
7] 2 4 | 
mepeiiiial — at 
3.5 | 75.4] 13) 444 2.2} 50.9 

A he 5 | 

| .6 | 4) | 5 | 
.8 2 | 5 | 

| 9 ai | 6 
8 a 5 

| 39] 73] 21] 45.5] 26] 625 
ek ..k nce es 

- } 2] .6 

| ox 2] 4 

| NA | .2 | } 

oe 4 | 8 | 
4.1| 83.4 12} 4.7} 25| 656 

6 | 2 | nae ; 
NA | 2 ; 
1.0 | 2 .6 
5 2 4 
5 | 2 | | 4) 
2.6 | 86.0} 10] 47.7 1.8 66. 8 
.6 | 2 4 
2.3) 1.3 ao) | J 
| 
sibactal 8 .2 5 | 
3.2 | 89.2 


2.0 68.8 


—S | —————— 
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100 Taste A-—3.—Percent of United States population accounted for by top 100 
markets—Continued 














(1) (2) (3) (4) 
dased TV markets! | Metropolitan | Estimate based 
int (Television area 2 (estimate | on midpoint 
2) magazine) | July 1,1956) | of cols. (2) 
and (3) 
: Rank (based on standard metropolitan areas) ig a la 
imu- Per- |Cumu-| Per- |Cumu-| Per- |Cumu- 
tive 4 cent | lative cent lative | cent lative 
71. Utica-Rome 4 in 3 
72, Worcester _. NA | sat 
73, Bridgeport. 1.0 | oat .6 | 
74. Peoria 4 2] 3 | 
75, New Haven ‘ 2.0 | 2 | Lo 
49.6 Subtotal 3.8| 0} LO} 405) 23] 711 
Hint 7. Duluth-Superior 3 are 2 “ | 2 
77. El Paso j ~ | 2) | a 
78. Mobile_.- 5 | 2) 4 
79, Davenport-Rock Island 7 | va .5 
a. Chattanooga 6 2 -4 
52.9 Subtotal 23] 93] 10] 85] 4L7| 728 
: 81. Scranton. (See Wilkes-Barre-Scranton.) | | ; | a we 
82, Reading 8 | | 2) 5 | 
83. Huntington-Ashland. (See Charleston-Hunting- | | | 
ton.) | | | | 
84, Bakersfield 3 | 2 va 
85. Spokane 5 2] “a 
Subtotal 1.6] 96.9 6 51.1 ey 73.9 
8. Des Moines 5 =z 2 4 
87. Trenton___. NA | 2 | 
88, Lancaster _. 1.5 2 .8 
89. Little Rock-Pine Bluff 5 1 3 
— ”. Shreveport 6 | ea 4 
7.7 aap omen nnesepocemmcehinn esinienguadibaniannas 
= NE io cceennciteb cance ea 3.1 100.0 | 8 51,9 1.9 | 75.8 
91. Erie 3 | 1 a 
92. South Bend-Elkhart .§ 5a oe 
93. Stamford-Norwalk | NA a 
%. Augusta ; 5 1 | 3 
— 95. Beaumont-Port Arthur J 3 l 2 
9.9 = —| wtiatanaein sinindsio tiple — 
= Subtotal 1.6 | 2101.6 | -5| 652.4 .0 76.8 
06. Stockton. ies 27 e ‘a 1 | : m 4 4 | 3 
97, Charlotte, N. C ‘ 1.6 1 .8 
98. York... eae 3 om 
99. Tucson... ‘ 2 «” .2 
~ 100. Albuquerque. 3 a | 2 
rc 
»v Se - =| — — 
= Total_..- 5.1 | 3106.7 | 5 52.9 2.8 79.6 


! Television Magazine Marketbook, August 1956. Estimates as of Jan. 1, 1956. 

2Standard Rate and Data Service, Television, Nov. 10, 1956. 

’ Figure exceeds 100 percent because of duplication in the Television Market estimates for individual 
markets 


0 O 





